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CENTRAL ADMINISTRATIVE TRIBUNAL ' . .
CALCUTTA BENCH, KOLKATA I § ik 5 )
[ AT

M.A.468/2019, 38/2018, 393/2019, 537/2018
0.A.1621 of 2017
CPC. 23 of 2018

Coram = Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

K. RajKumar,
Aged about 52 years,
Son of Late V. Karuppaswamy,
Residing : at*M B 88 M A Road Phoemx Bay,
,Rort Blairk © 7 s o f
% *»%At present workmg as Asmsta ntf*Englneer;, '
ks Depa rtmeﬁr

e

WA LR

L - 2 The Lieutenant Governor
Andaman-and: Nlcobar lslands -~
’Ra; N:was, Port Blalr . 744 101e

.p.:.

3 The Chief Secretary, L ”f‘.__{_‘-,.z

Andaman & Nlcobar Admmlstratlon
Secretanat Port Blair — 744 101;

4. The Secretary '(PWD), |
Andaman & Nicobar Administration,
Secretariat, Port Blair — 744 101;

5. Andaman Public Works Departmeht,
Nirman Bhawan, Port Blair,
Through the Chief Engineer APWD,
Port Blair;

6. The Chief Engineer,
Andaman Public Works Department,
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Andaman & Nlcobar Administration,
Port Blair — 744 101

7. The Superintending Engineer,

Nicobar APWD,
Car Nicobar, Pin—744 102,

8. The Executive Engineer,
Construction Division, APWD,

Kamorta, Pin - 744 303;

9. The Assistant Secretary (PWD),
Andaman and Nicobar Administration,

S'ecretalziat, Port Blair~ 744 101;
10: Shn K Moorthy*(ST)
% 5&11 Shn H. M ngaraju (ST)

s A &q N"’“ﬁdmlmstrat:o“i 4 Pon%t Blair,

P HaWan I@|§tr|ttw*Sth§§AndamanmPﬂm 74§4 101.

/ R ] ¢

/
% x ;‘}iv' "f-f,_" {ﬂ‘é"
! . "\ e vtenn o . .'If‘::;:" tﬁéf}
Reserved on: 02 07 2019 L S LA
CF i .“: 5 N .ﬁ}-;”,s- {t‘?,
-; zj‘«r-"""i( k j?.‘:‘;
Date of Order : ,)/@ ? ‘q ST o
ORDER

- Per: Bidisha Baneriee, Judicial Member -
' - Heard, Ld. Counsel Mr. P.C. Das for the applicant and Ld. Counsel Mr.

* Halder for the respondents.

2. . The reliefs sought for in the O.A. are as follows:

“8.{a) To rectify and/or modify the provisional sehiority list of Assistant Engineer (Civil)
of APWD as on 01.06.2017 which was published vide impugned office memorandum
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dated 5" July, 2017 and to assign your applicant appropriate seniority in the said list by
rectifying the provisional senjority list_in light of the decision made by the Hon’ble
Tribunal dated 30.09.2015 in O.A. No.70/AN/2013, order dated 04.04.2017 in O.A.
78/AN/2011 and in light made by the Division Bench of the Hon’ble High Court in WPCT
No. 188 of 2016 vide order dated 10" june, 2016 and in.light of another order passed by
the Hon’ble High Court at Calcutta, Circuit Bench at Port Blair dated 14" june, 2016 in
WPCT No. 221/2016 and to give all consequential benefits including the ad hoc payment.

(b) To pass an appropriate order to rectify and/or modify the impugned office
memorandum dated 13.09.2017 by which the impugned final seniority list to the post of
Assistant Engineer (Civil) of APWD as on 01.06.2017 has been published by the Chief
Engineer, APWD without considering the objection submitted by your applicant vide his
representation dated 01.08.2017 and 25.09.2017 which is absolutely illegal and arbitrary
and further directed the Chief Engineer to rectify the seniority position of the applicant
by modifying the final seniority list as on 01.06.2017 in accordance with the judgement
and order passed by this Hon’ble Tribunal dated 30.09.2015 in O.A. 70/AN/2013 and
04.04.2017 in O.A. 78/AN/2011 to rectify the original position of the applicant in the said
seniority list along with all consequential benefits accordingly.

(c)  To_pass an.appropriate order by directing uponsthe respdndent Authority to
reqularize the vgd?ho\'i: service rendered:by your applicant to thé post of Assistant Engineer
(Civil).-as perdiréction of thisHon'ble Tribunal affirmed by the Hon’blé:High Court and to
assign your a"bplicant’s‘__..,a',qpyropriate seniority in terms of the aforesaid decision of the
Hon’bfqzﬁf‘gh Court as’well .os of this Hon'ble Tribundl along with"all consequential
benefits.” gt o ’

g,

Tribunal, ..

=

3. The | Summary ”qf,,e_yentfs'ézgde.m'onsterati:hg _9»id|féti6n of the interimﬁ o:éders of
this Tribunal, as_.furn'isHé’dl,v'tliy"fhe applicant would run thus:
“SUMMARY OF EVENTS AND DATE OF OCCURANCE WITH RESPECT TO O.A

NO.78/AN/2011- _AND _M.A. _351/1621/2017, _M:A./351/38/2018,
C.P.C./351/23/2018 OF K. RAJKUMAR ~V/S- APWD.

Dat | DETAILS OCCURANCE By whom | Action taken by
e/Year approached/decidin | authority
g authority

2011 The O.A. No.78/AN/2011
and M.A.351/00275/2017
was filed by the applicant
with a  prayer  for
regularization of ad-hoc
services rendered w.e.f
05.03.1984 to 30.07.1985,
i.e. from initial date of
appointment and for grant
of 2"  financial __up
gradation under the ACP
scheme.
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04/04/2017

The O.A and M.A were
disposed of by this Tribunal
(Circuit at Port Blair} vide
order dated 04/04/2017
with direction to the APWD
extend those benefits to
- the applicant by granting
liberty to make a

comprehensive

representation with
direction to the
‘department, for
considering ‘ the

representation within one
month, from the date of
receipt of copy of
‘representation

07/04/2017

, Ra;kumar
| Er ngineer

in, 4ts, “order  dated
04@4 2017 Shri K.

As directed by this Tribunal |

No action taken

by  CE/APWD
until 05/07/2017

I

2

; v;.Department

:_,:201 7 by th“ Chref Engineer,
Andaman Pt_thc Works

I
P |
T REa e el

S
RSN

01/08/2’0% 7

)

“submrtted by the: applfcant
“Shri K. Rajkumar AE vide

01/08/2017-.  against
AE to the The Chief

Engineer, Andaman Public
Works Department.

representat:on o rdated

Provisional Seniority List of

bbjectlon “letter  was

25/08/2017

In reply to the objection
Letter The Chief Engineer,
APWD informed by The
Chief Engineer, Andaman
Public Works Department
vide letter F.No.VI-
3/CE/PW/ES-1/2017/4819
dated 25" August’2017,
that the matter related to
regularization of ad-hoc
period is underprocess and

{Violation -2 and
no action taken
by CE/APWD till
25/08/2017)
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appropriate action will be
taken  after  obtaining
approval from the
competent authority

13/11/2017

A final senjority list of
Assistant Engineers (Civif}
was published vide CE’s
office Memorandum No.VI-
3/CE/PW/ES-1/2017/516
dated 13.11.2017, without
considering the
representation/ objection
by The Chief Engineer,
Andaman Public Works
Department.

(Violation.3)

22/11/2017

v protectlon

Since, the final seniority list
was published and Shri K.
Rajkumar,
;rreparab!edoss ‘and injury,
he prayed for an interim
before:.
' Tribunal by flhrig LA

s.suffered ;

Sathisd,

o

Ty
i

'Accordmgly, this Tribunal
d;rected respondents, not ;

take ~any “action. i

,;Trtbuna!
;.-,Bgnch

rotectfon order,‘
g upto '

“Hon’ble

Adm:mstrat:ve

order
upto

Tnterim =
granted
06/ 1 2/2 01~7

o T E i

§ R e e T

g, T

S,

oy

kit t!l!

Four ‘Weeks time.

13/02/2018

was (-

" aﬂowed “to the respondent' '
&to, fde repiy “Interim order

the next “date  on

08/01/2018-

|In “spite  of

- interim
“protect:on given by the this
Tribuinal, a promotion
order was issued by The
Chief Enhgineer, APWD to
assign the Current-Duty-
Charge of  Executive
Engineer (Civil} of APWD,
to the Junior most
Assistant  Engineer  to
frustrate the interim order.

| —:*»f"(!)iola tion-4)

12/01/2018

Appeal to  CE/APWD
against the unjust order to
assign CDC of Executive
Engineer (Civil}) to juniors
vide letter No.Nil.dated
12.01.2018

No action was
taken on the
representation

12/02/2018

Appeal to the Chief

Secretary for regularization
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of Ad-hoc period and
financial benefit. :
21/03/2018 | interim  order  dated
22/11/2017 continued till

next date on 15/05/2018

02/04/2018 | Contempt opplication filed
by the applicant '

23/04/2018 | Status report furnished by | The Chief Engineer, | Violation -~ 5. No
the Chief Engineer, APWD | APWD action taken on
mentioned that the issue representation
of speaking order to Shri. dated
K. Rajkumar is under 07/04/2017, yet.

process and also clarified
that the CDC promotion is
temporary  arrangement
and they will not eligible
for any financial beneﬂt or
the post 4of Executwe :

-

Engineér, * * R
14/05/2018 | The, A&N Administration | The SecretaryfUPSC | Violation - 6

_hds*— requested the .+ | sincé the interim
. : ' order is live Final
¥ semonty» list was |
sént o“; UPSC
without “3
cons:dermgz, the
represen tatfon of
Shri.. K- Ra;kumar
dated - ;

07/04/2017 §

Intefiﬁ') ‘ c‘)‘rder
extend ] 4upto

Engmeer(Clwi) ‘togthe gradef :
of .‘:'xecut:ve Engmeer{Ow!}; :

'29/05/2018
1§/06/2018 Lo 7 .| Violation-7:since
to the Jumor wde order - 0T hthe  dinterim
¢ |No.1929.dated 15.06.2018 | | order isiive
29/06/2018 ) No™ oction “taken on the el Fa
' \«gepfe?fentation by the - T &

%, 5bplicant ‘ori 07/04/2017
" | upto’ 29/06/2018 ie.- More
than a year. This Tribunal’s
direction has been violated
at feast 06 times by not
considering the application |
(1})No action taken by the
Chief Engineer, APWD
with effect from
07/04/2017 to
29/07/2018 (2)Provisional
seniority published
(3)Final(4)while  interim
order continued CDC order
was issued (5)in  the
interim order period to
UPSC was requested to
conduct DPC for promotion
without considering
applicants representation
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{6)Again CDC order issued.
inn the interim order per.-od
and also after contempt

notice issued the
Department violated this
Tribunal’s order. '

4. Whereas, refutihg the allegation of violation of any directions the
réspondents, by way of written arguments have defended their action. They have

categorically submitted as under:

(i) Firstly, they have dlsclosed the fact that the apphcant way back in 1994

had jointly preferred O A 5/94 alongwnth 9 Junior’ Engmeers of APWD to seek

inter alia the follpwing' reliefs: ;

VS — Sanjay Pant reported in-1993 Supp (2) SCC 494, but was finally dtsmlssed on

"'4.4
S

;,‘ - 3; . . . N
B . O 3 ;
| =, : e . R A
8 1 96 " “ ) ; . : : ' -
. - « . " el . T '.:
ey b - - - =
Tl " o
B -

g BN
i

0.A. 70 of '\2:Q,1:1 Was. of one Bina Parmar who was allowed to treat her
adhoc service as regular *o‘he, -on_the basis- of Sarijay Pant (supra). But in the

present case the applicant’s claim for counting adhoc¢ service as regular stood

'~ rejected in O.A. 5 of 1994,

Hence, the respondents would contend that the claim put forth about
seniority and other benefits in this O.A., being based on the claim for

regularisation of adhoc service which already stood rejected in 1994, the present

-0.A. was barred by principles of Resjudicata.
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(i)  The respondents have disclosed the speaking order dated 10.7.18 issued

pursuant to the direction dated 4.4.17 in O.A. 78/A&N/2011 and M.A. 275/17.

The speaking order is extracted herein below: |

“ ANDAMAN AND NICOBAR ADMINISTRATION
OFFICE OF THE CHIEF ENGINEER
ANDAMN PUBLIC WORKS DEPARTMENT
NIRMAN BHAWAN

Port Blair, dated the 10" JULY, 2018

SPEAKING ORDER

Whereas, 0.A. No, 78/AN/2@11 i M4 No 35 1/00275/2017 (K. Raj Kumar —Vs -
UO! & Others) was d:gposed 6n 04-04-2017 by the Hon'ble CAT C:rcwt Bench Calcutta
with the fo!fowr 'g observatrons § ,:_:

"",0:,
05-03 1984 to 30-07-158;

and,as we!l as extendmg 0 semonty benef:t«n pursﬁance of
order passed by the Ld. CAECircuit Bench in 2 No 188 of 2016 in Bmag‘Parmars
case in view of case :s svm:lar' ifg:Rarmartsicase. - *f @

 And, Whereas, OA 351/1621/2017(K Raj Kumar— Vs APWD the Hon'ble Court
has passed intefirh aorder on-22-11-2017 directed not to take any action m” pursuance of
final semontykhst publ/shed wde “Bffice.memorandum dated 13- 09*’2017 fHowever liberty
is granted«to the: .Respondents ‘to.put up their apphcatton for vacatton / maodification /

cancel!at;on ‘of the" mtenm order,” if they so des:re, it. -5 need!ess to mention that

fy

07-04-2017.

And whereas, the issue. of seniority list as on 01-06-2017 published by the -
- department vide Memorandum No. Vi-3/CE/APWD/ES-1/2017/5161 DATED 13-09-2017
- on the basis of existing seniority list 2014 and earlier dates, the seniority list was already
established earlier because in the seniority list of 2017 only the new incumbent are
added and retired incumbents are removed from the list.

And whereas, the judgement passed in WPCT No. 188 of 2016 in Bina Parmar’s
case was in personam in nature and not applicable to those, who were not party /
party’s in the said case."

And whereas, you are appointed to the post of JE (Civil) on adhoc basis vide PE’s
Office Order No. 193 dated 02-03-1984 and reported for duty on temporary and adhoc
" basis for a period upto 31-07-1985.
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And whereas, your service was regularized w.e.f 01-08-1985 after obtain'ing
approval from the Administration following procedure laid down in the Ministry of Home
Affairs letter No. 14039/5/79 ANL dated 12-09-1980.

And whereas, as per various orders of the Supreme Court regarding
requiarization of adhoc service, it has been categorically ordered that the adhoc service
cannot be regularized, subsequently and it will be not counted for seniority and other
consequential benefit. '

Therefore, the representations dated 07-04-2017, 12-01-2018 and 12-02-2018
examined in terms of Rules and Regulations and the department arrived in a conclusion
that request of the applicant is not justified as per terms and conditions laid down in the
appointment order issued vide PE’s Office Order No. 193 dated 02-03-1984, the
department had already considered the cose of the applicant and regularized his
appointment w.e.f. 01-08-1985 vide PE’s Office Order No. 768 dated 22-08-1986, hence
the request of the applicant to reguiarize his adhoc appointment is in breach of terms
and conditions laid down in above scud appointment order and not considered, the
request is hereby d/sposed off :

~ This rssued m camphance of order dated 22/1172017 passed in OA No.
351/1621/2017 'by the Hon’bie CAT :Kolkata. Bench Kotkata. ™

L Sd/~
CHIEF-ENGINEER: * . |

»wfﬂ

(iii) The respopdé.riffsq.,h‘*avéffhlowe justaﬁed the delay in !ssumg speakmg order

in the follo‘:\"ig}ing‘i*i\(é?dsﬁ;ﬂ ,

T, : e - A
W, . IR R 0

publicatjon after that creates _more hazards dnd as.such the, department send proposal
to highest authorrty 0 take @ policydecision in that~ regard aond that reply and
preparation of policy decision are.under process, this is why the delay occurred to give
the reasoned order dated 10/07/2018 and there is no challenge of that order so far by

filing any original Application. The reasoned order speaks about itself.”
(iv) .. The respondents have disclosed a Recruitment Rule (RR) of 2017,
introduced w.e.f. 20.9.2017 that provides for mode of induction to AEN as under:
(1) 45% by Junior Engineer (E&M) in Level-6 in the pay Matrix possessing Degree in

Electrical or  Mechanical Engineering from a recognized University or having

passed Part A & B Examination of the Institution of Engineers (India) with 05 years
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regular service in the grade; (ii) 45% byb Junior Engineer (E&M) in Level-6 in the
pay Matrix possessing Diploma in Electrical or Mechanical Engineering from é
recognized the Institution and with 05 years regular service in the grade and {iii)
10% by Junior Engineer (E&M) Non-Diploma with 05 years regular service in the

grade and posséssing two years 1Tl Certificate of draughtsman ship (E&M).

Since the degree holders and diploma holders have separate channels of

entry to AEN, the respondents would plead as follows:

“It is the duty of the-JJ"* thonty concemed to pubhsh such list: for the benefit of the
employees in between whfch the applicant is one of thé candtdate, 'moreso the point to
o
be noted that there' are two se e.gradation list mamtamed in the department of
APWD, onéfbrsthe gradationdiist-of Degree’ ‘holder engineérs and, the other for the
Diploma holder engineers;ithe applicant.is of the'second grade moreso thesquota of the
Degree Holder is Mfere' ‘with thar -of the: Diploma- holder and gs such it :seumust and
illegal toi“d_pnve any»«@eq_ee ho!der Enqmeer for. the cla:m% of a Drploma ho!der E_ngmeer
about:seniority lis : oSSt y
appl:c%b”le to bothithe tt
.fengmeers out of t 3

vf‘
ﬁ
t
¥

éosts of
1%

Executive Engtneers of ‘PWD Department of A & N admm'tstrat!on fell vacant due
to- retiremé‘m_; of"**aguc':ﬁ:.;‘Degree holder ‘Enlgineersﬁ As suE‘h" Q,o"éts Wére of great

e, .
Ny =, ¢ o .
B, w5 - & s
i, L T o v ’ 49?’"

importence ar;d;iééfb.ggzﬂ””"dgxei‘ob'mé'hi ‘works were. ihV_».,p"i"bgrﬂllg,s-'':4:"v at Andaman &
Nicobar Islands due:fo hrug,eﬂ l.séhc‘tioh""bf the Ce’ntraF"'G;;/emment; there was
hardly any scope to execute those works without anyohe in charge of the offices,
and so the authority issued the Order no. 60, dated g January, 2018 [assigning
curreni duty charge] considering iheir to 4 engineers seniority position in the
2011, é014, 2015, 2016 in the seniority list. The Respondents have clarified that

Seniority List of 2017 is nothing but a reiteration of earlier one eliminating the

“retired and dead Civil engineers from the previous seniority list and that no
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inclusion was done and/or no change of position was made since 2011 seniority
list was ;;ublished. The woﬁld further state that, con;idering the ltwo categorie;,
one of the begree Engirieers and other for the Diploma Engineers, posting of 4
Assistant Enginéers to hold the Current Duty Charge (CDC) against four important
vacant post of Executive Engineers was made to run the department with specific
noting in such order that ”Ho;/vever, the above officers will neither be eligible for
any financial benefit for the post of Executive Engineers (Civil), nor their services
rendered on;Cur'rent Duty Cf]lacge‘ willr.'b.elcounted ft_pwardg_seniority for regular
prométibns." fhe Respondents would. further contehd_ﬁfthgf Syﬁ'nj‘_{Alex Varghese

B BT o .
and Shri G D Rajan both was:Degree holders and therefore their promotional

avenueg'wegqﬁﬁ"ét at pariwith that of.the Applicant (5:F?§giploma ﬁ;é;],fder)%?gnd such

o v 2 ¥ k)

degree hoidéfs were éntitiasto.ava 6ta fixéd fot then (degree Holders)
¥ o e ~i ’5

whereas the-applican holders)have to'go through-the channel

of Diploma holders for whom.'a separate quota of 45% posts exists-as per RR.

e o DN B . 2

Moreso from the panelitself itiWould by clear thiat ShriK-Devraju, Shri V Subbaraj

23 i L i e
o h, Ay 3 g k

and Shriﬁ'?avli!?radeéfpa\,P"ca.séd-..;;é"‘re Diploma holders, 'But""t‘he.irv‘d@ate of_,»'éntry into

service as v'v'el‘;_l as{"’tt]e'd:ate of regular appointment in the post of/,i?’fS:E (Civil) was

sy

much before that of the. applicant, and as such they \@ne'ifé- entitled to get
. l'-';-“{‘:: “‘3&'."..“.‘ » L , . d’
. iy, ~ s,.,m:_:':.v . . e g ‘..,;ﬁé)-

promotion before the Aps'i"'i"can.t as per seniority. .

{v) ;rhe respondents have further referred to a full Bench decision in Q.A.
148/AN/2011, O.A. 164/AN/2011, O.A. 165/AN/2011, heard by 5 Members of CAT
on 08 SepAtember, 2014 where prayer for counfing of Adhoc seryice was
reject'ed. They would contend that regularisation of adhoc service béing not
permissible the claim put forth by way of this 0.A. to seek sen'iority on the basis of

- adhoc service from 5.3.84 instead of 1.8.85 is not tenable.



12 MA. 468/2019, 38/18, 393/19, 537/18

5. We have heard the Ld. Counsels, perused the materials on record and given

our anxious consideration to the merit of the claim.

We discern that the applicant’s claim for assignment of seniority w.e.f.
5.3.84 stood already~rejected in O.A. 5 of 94, Therefore he cannot claim
assignment of seniority from 1984. The reason for CDC posting have also been
adequately justified, we find no deliberate violation of the directions. Further
that, the applicant in his representation dated 1.8.17 has claimed that “as per the
seniority Iist vide serial No. 7 my. date of entry in service is wrongly mentioned
as 01/08/1985 mstead of 05/03/1984 and then another. representatron dated

25.9.17" that "I have submltted my representatlon / object:on letter vide no.

Nil.dated. 01St August ‘2017 in reply to my- representation / objectlon |etter { have

e,

been mformed vide your offlce Ietter No Vl 3/CE/ PW/ ES- 1/20174819 25 August

2017 mentiqning that‘;tﬁhe matter related to the regularization of adhoc period is

under’préceés and apprcﬁiniat‘e ac’tion will be taken after approval.,b’? corripetent
uthorlty Therefore marguably and lrrefutabiy, he has sought for a change in
< . E . - ;;'*

seniority hst on. the basns of hlS adhoc entry wef 5 3. 84 whnch claim stood

rejected way back in-1994, as enumerated supra.

6. In the aforesaid backdrop and having noted that.the applicant is guilty of
suppression of material fact that his claim for grant of seniority with effect from
the date of adhoc entry in service stood already rejected in O.A. 5/94, we dismiss

all the ap‘plications filed by the applicant. However, there shall be no order as to

costs.
e
kS
' R
{Dr. Nandita Chatterjee) (Brdnsha Ba?z:n;')
Administrative Member Judicial Member




