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CENTRAL ADMINISTRATIVE TRIBUNAL
KOLKATA BENCH, KOLKATA

No. O.A. 5 0f 2016 ~ Reserved on : 9.9.2019

M.A. 272 of 2019 . Date of order: 5. G- MM
CPC. 84 of 2019

Present Honble Ms. Bidisha Banerjee, Judicial Member

Hon’ble Dr. Nandita Chatterjee, Administrative Member

Smt. Jantara Pant,
Child Developmen’t Project Officer (now
Mukhya Sevika), :
- Wife of Shn Akshay, Pant
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North Block,
New Delhi -~ 110 001.

6. The Joint Secretary (UTS),
Ministry of Home Affairs,
North Block,
New Delhi - 110 001.
.. Respondents

For the Applicant Mr. B.R. Das, Counsel

For the Respondents Mr. R. Halder, Counsel
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(i). The apphcant ‘has soughﬁ relief for quashu chargesheet dated

i P e ‘cﬁmma%iﬁs%ﬁﬁ*"%&

20.2.2009 alleging that she has acqulred assets disproportionate to her
known sources of income to : th-e tune of Rs. 40,31;387/ - during the
period 6.9.1984 to 10.2.2009, gnd‘,'that, a CBI case bearing No. 4.4.2005
has also been filed against the applicant under Section 13(2) of
Prevention of Corruption A'ct,i-"l'9'88, WhiCh: rernainé pending before the

Court of the Special Judge, CBI Court at Port Blair at the stage of
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(iij The charge memorandum issued by the disciplinary authority,
however, allege that the applicant had acted in a manner unbecoming of
a government servant contravepin'g'Rule 18(2) of CCS (Conduct) Rules,
1964. The rules stipulated that except with the previous knowledge of the
authority, no government servant should acquire or dispose‘ of any
immovgble property.

The disciplinary authority, after having obtained the enquiry report

in which the applicant had demed the allegatmns, imposed a major

'r gy ;,

penalty vide order dated, 22 /'235' 7& 2*5"14%?“ 1ﬁ?states asefollows -
*"%‘1
“Smti. Jantra Pan% CDPO is reduced to the mlmn%'fﬁn of the time-scale of
pay/ gradg,/ post%ef “Mukhya. Sewﬁlggﬁ%mﬂl immediate effgtt for a%per:od of five
years, which?e?shall be a bagf?o the promﬁtmnﬂwaf the govt servant (Smt Jantra
Pant) dunng the abBver Hsaid; ﬁge )gyea:cs *i'i’penod to the# #Himdy, scale of

pay/grade/post of ﬁ%ﬁ@ fr'%m whzch; ' eﬁ%vas%‘r‘“educed and’ on pro otlon on
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authorlty Thé’%appeals remain pendmgvfo'f'éco%mdé?‘atwﬁ at g,at‘?l'ze level of

s % {f
the appellate authonty '
The apphcant“has advanced,mprame:ﬁly, thegéf lowmg grounds in
vvvvv . "’ﬁr{é&’

gt RS AL W
support of her claim:- T

(2) That, the disciplinary authority issued the chargesheet
without applicatiol'ﬁ “of his mind as to the-commission of the
offence, that he was primarily influenced by the CBI case
filed against- the applicant, and, being bereft of any
documents or statement of witnesses, the authority failed to

conclude independently on the éllegations against the

.
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applicant. In support, the Ld. Cdunsel for the applicant
would refer to the ratio in Union of India v. B.N. Jha, 2003
SCC (L&S) 488, which rules that the disciplinary authority
should apply his independent mind to the materials on
record.

(b) That, there is no provision of CCS (Conduct) Rules, 1964
that provides for de‘partmental chargesheet for acquisition of
disproportionate- assets L

T
PPty l _:- "‘“l

(c) The DA andﬁi. faﬂ’éd 05 j;jsupply%st;j’jf Wltnesses of and copies
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“ P.V. Mahadevan v M D“""'I‘wNﬁHbﬁﬁng ;oar{(ZOOS) 6 SCC 636.
(e) That the apphcant fad’ repu?f;ented on 27.8.2012 to the
disciplinary authorlty alleging bias and violation of
pfinciples of natural justice.
3.3. In her appeal preferred before the appellate authority, the applicant
has advanced the following grounds:- |

(i) The disciplinary aﬁthbrity failed to consult the CVC as

mandated vide CVC circular dated 28.9.2000.



SRR

5 o0.a.5o0f 2016 with m.a. 272.2019 with cpc. 84.2019

(i) The disciplinary autliority failed to consult the UPSC under
Article 320(3)(c) before imposing punishment.
(iii) The proceedings suffer from infirmity in the .absence of

géneral examination of the applicant / appellant under

provisions of Rule 14(18) of CCS (CCA) Rules, 1965.
(iv) That, the disciplinary authority, having misconstrued the

orders of the appellate authority, directed a denovo

proceedmg by appomtmg a new enqulry officer.
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4. The responggnts hah\:g%%"ﬁ’froverteﬁ‘”fhe clmmf%f the applicant. The

primary arguments of the respondenﬁfs Are as follows:-
(i) That, the applicant had participated fully in the enquiry
without raising any question of setting aside the proceedings before
any competent court of law and/or any Tribunal and it is only after
declaration of the penalty that the applicant had approached the
Tribunal in O.A. No. 5 of 2016, which 1s presently under

o

adjudication.



6 0.a.5 of 2016 with m.a. 272.2019 with cpc. 84.2019

() Three departmental proceedings and two criminal
proceedings" for different causes were initiated against the
applicant.

(i) Two of the departmental proceedings have eoneluded. In the
first case, vide order No. 462 dated 7.2.2011, a penalty of
withholding of increment for a period of three years was imposed
upon the applicant. In the second case, a penalty of withholding of

one increment for two years was 1mposed upon the applicant vide

agr’fs;écaﬁ a;g-mhas preferred an
appeal agaxgst%”the penalty 1mposed on 7. 2’%2%‘11 Iné the second
e 3

m viAffaJrs vide bgg@r!ﬁer dated
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officer as follows -

“Smti. Jantra Pant, CDPO is reduced to the minimum of the time-scale of.
pay/grade/post of “Mukhya Sevika” with immediate effect for a period of five
years, which shall be a bar to the promotion of the govt. servant (Smt. Jantra
Pant) during the above said: five years period to the time scale of
pay/ grade/post of CDPQO from Wthh she was reduced and on promotion on
expiry of the said five years penod ~

(1) Her pay shall be'restorcd and will be allowed first increment on
such restoration from the date immediately succeeding the date of
restoration of pay from current stage and thereafter she will earn
her increment every year and

(ii) She shall not regam her original seniority in the higher scale of
pay/grade/post ot $érvice of CDPQO.”

bar
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Thereafter, on her having preferred an appeal, the appellate authority
remitted the case to the disciplinary authority with the advice to
complete the disciplinary proceedings in terms of Rule 14(18) of CCS

(CCA) Rules, 1965. The disciplinary authority, in compliance with

-such advice, concluded the proceedings after having appointed a new .

enquiry officer, upon the transfer of the earlier 10 and the third

disciplinary proceedings has attained ﬁne_'dity vide Order no. 555 dated

5 5 =
L TEl "'{1\

| applicant: ﬁ@\i 'Ef“% %

“Smti. Jantara PER CDPO is imposed with the majof'@penalt wof reduction to
the mmxmum%”of} the time-scale Gfspdyerade post of ‘Mu‘khya%ewka in pay
Level'S (Scale*-tof Pay Rs. ,29526@."—"'98 300)"‘1W1th immediatg effect, w}nch shall be
a bar to he%promotmnﬂto‘gfhe titte s?:alefiof paj?gfigrade /post of @EPO fﬁ?om which-
She wias, reduced Irﬂ:?fgther iiwor@ls tshe! will not?eg{&mn her pay/ grade/ post of

CDPOwdurmg the ﬁi St w E é . 1544 so “bérred front" earmn further
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S Ty 1 - -

res;%ndent «have ;'eférred 'to ﬂi}wb_e*‘{{é)ns-""‘tutional Bench

}‘ufr
‘32

1975 AIR 912 that ruled that the provisions of Article 323
(C) are - not mandatory and non-compliance of these
provisions does not confer a 'cause of action to the
respondents in. a -cdurt of law. The_"" respondents would
highlight that the sarﬁe ratio was relied ﬁpén by the Hon’ble

Apex Court in Union of India v. T.V. Patel (2007) 4 SCC

785. bl

~
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. (vit) The respondents have relied on the ratio of the Hon’ble Apex
Court in Prahlad Raut v. All India Institute of Medical
Sciences Civil Appeal No. 6640 of 2019 @ SLP (C) No.

30046 of 2017, in State of HP & ors. v. Gujarat Ambuja

Cement Ltd. & anr. (2005) 6 SCC 499 as well as upon a
catena of judgments in,
v G. Veerappa Pilla v. Raman & Raman Ltd. AIR (1952)

SC 192;

S!r

o & &,

./ Assistant Co%li*ector@ii'f fCentral iExcise %0, Dunlop India

R

v;\ f i
Ltd.,ﬁAIR (1 985) SC 330
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% :ﬁmf*’"‘(g 3%3) S¢ 603; «% %o g
%i\/ H% Gd“ndhi v. *M/S%G_wpinafﬁiind Sons,;s{l 992) Suppl 2
&i"a % ;»h g 2 ‘ .
scc 31*2 !

,,,,,
"m

v Whirlpool Corpo"F“ationmv*"‘Registrar .cof Trade Marks and

~5—~Fﬁ

;am:-a.'\x*,

ors. AIR (1999) SC BB
v" Tin Plate Co of India Ltd. v. State of Bihar & ors. AIR
{1999) SC 74; |
v Sheela Devi v. Jaspal Singh, (1999) 1 SCC 209;
- v Punjab thional'Bdﬁk v. O.C. }(_ﬁshndn & ors. (2001) 6
scc 569 |
hee

~
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wherein it was held that where the hierarchy off appeal is provided
by the statute, the party must exhaust the statutory remedies before

resorting to Writ Jurisdiction.
The respondents would, particularly, refer to the decision in

Prahlad Raut (supra) wherein it was held as follows:-

“.... Even assuming that the appeal was never decided, the cause of action for
filing an application before the Tribunal would have arisen on expiry of six
months from the date of filing the appeal, in view of Section 20(2)(b) of the
Administrative Tribunals Act, 1985 set out herein below:-

“20. Application not to be adrmtted unless other remedies exhausted.”

(ix) The respondents ha\%e,galsi gdefended 3~the decision of the
ey 3

o g; o
appellate autho’%'lffy i
o "‘n"
modrﬁcatwn"ﬁof the orde_rgé’f 'Té“c

?’
b e, &
e , whether tﬁlzé‘ﬁTr
‘r 2 m‘é@nm

merit When a
g é;

. —!ag,% B
aﬁpef*atgauthonty ‘

.~1

statutory appeél‘reﬁr'fliamts&,pendmg before the

':5« -- "‘A h'}"ﬁa,k Qr' : E'!! ol )n's"‘ f? 3 -
. w 51- @g{ o ’,
6.1. The. Trlbunal ,;has been created, inter #dlia, fon Jud1c1al:j eview of
' P’ﬁ "ﬁ:# ? s "‘“"%ﬁwn—w‘ i st

admlmstratme aot1on /ordfers o ,:.U less the”i ?:!.dmln1st’{‘:.t1v§W “order” is

' ""? “z.";,w

ey

arise and Tribunal shall not try a case without a cause of action.

'Exhaustion of alternative remedy also ensures a cause of action brining

forth a prima facie case before the Tribunal.

Therefore, one of the threshold checks that the courts apply before

‘it undertakes judicial review is Whether the litigant has availed of the

alternative remedy provided in the statute. It is the general principle of

~
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law that judicial review is available only when the petitioner remains
dissatisfied even after availing of the alternative remedy statﬁtorily
provided [Union of India Vs. Tulsiram Patel, AIR 1985 SC 1416, also

relied upon by the respondents.

' 6.2. In U.P. State Bridge Corpn. Ltd. Vs. U.P. Rajya Setu Nirman
S.Karmachari Sangh, (2004) 4 SCC 268, it was held that, except
where a strong case has been made out for makmg a departure the High

Court should not deviate from th%mgeneraI v1ewﬁand refuse to interfere

"lr

- i o i,
SRR N g
under Art. 226; of the, Céﬁﬁstltri tro% [Rudu haf zé?;Vs Stdte of Bihar, AIR

- W‘*
1983 SC 1107] éfTﬁff’ie de0131on.,..vggs';"rehedy upon in Ufﬁ?&’ State Spinmng

%ﬁm B ,‘% *

Co. Ltd Vs. R:S. Pandey (2005,) '_8 scc ‘;

.1~

“But normallz/, the quh Court should not entertaln writ
petitions unless it is shown that there is something more
in a case, something going to the root of the jurisdiction
of the officer, something which would show that.-it would
be a case of palpable injustice to the writ petitioner to
force him to gdopt the remedies provided by the
ﬁ;?x’ﬁ ,; » %‘, % ﬁ@m e ﬁ

&

kY

Hal, F rés ':Devé:@%Opment

s~ %% fiﬁ y

Corpn. Vs Jabar Singhﬁ?;g 557%) (ols ;thereﬁ,.d the Hfén’ble Court

held:

“In the instant case, the workmen have not made out
any exceptional circumstances to knock the door of the
High Court stralqhtawaq without availing the effective
alternative remedy available wunder the Industrial
Disputes Act. But the dispute relates to enforcement of a
right or obligation under the statute and a specific
remedy is, therefore, provided under the statute the
High Court should not deviate from the general view and
interfere under Article 226 of the Constitution except
when a very strong case is made out for making a
departure.”

e

y
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6.3-. There are contingencies where the bar is not applicable. It has
consistently been held that at least in three contingencies alternative
remedy does not operate as a bar; they are (i) where there has been a
violation of fundamental rights, A(.ii) where principles of natural justice
have been violated rendering the proceedings wanting in jﬁrisdictidn and
(iii) where the v’ires of an Act is challenged. [Whirlpool Corporation Vs.

Registrar of Trade Marks, Mumbai, (1998} 8 SCC 1].

Although it is true that thempower to admlt an application for

. 1)

adjudlcatlon where, ,aaitérnatn?e remedy haEs%L not_ been%exhausted is

chscretwnary andﬁslg Tr1bunal Wy%;;exermse thlS powé’?f'to ?Q\r%e; a litigant
_’_ o gﬁ i s .
'.‘ o _;’ ' N".’b -$‘ ‘%‘
from palp%gle 1nJust1ce the %prmm%le é’t’ihaﬁ” 6§"as stated by;%he ns°Supreme

g‘ .

r;r"%%m%ki?g f}f"#%m sﬁﬁa%@.
Court in :M’*P Stateﬂ'f.Agro Mn us t f Development Corp‘ﬁ. Btd Vs

;:45‘3‘ < :
{| - o = <3 ) ,. 4 .,i\ Y » ‘a' , g %
Jahan Khﬁn, (2008) 1 TS‘CC»;(L 1S ﬁn«a’é‘? - %
g?zmiwﬁn_?\ '?:mmm A B AR f;:w o :‘f
‘ #ﬂg}‘?[‘ Mg, e %

“There is no qamsaumq that na qwen case, the High
Court may not entertain a writ petition under Article
226 of the Constitution on the ground of avazlabzlzty of
an alternative remedy, but the said rule cannot be said
to be of universal application. Rule of exclusion of writ

w #jurisdiction due to availability of an alternative remedy

’{e fzs a rule of discretion and not one of compulsion. In an

appropnate case, in spite of the availability of an
a._ ¥ alternative remedy, a writ court may. still exercise its
L“‘aﬁdiscretionary jurisdiction of judicial review, in at least
‘three contingencies, namely, (i) where the writ petition
N . _seeks enforcement of any of the fundamental rights; (ii)
“where there is failure of natural justice; or (iii) where the
order or proceedings are wholly without jurisdiction or
the vires of the Act is challenged. In these
circumstances, an alternative remedy does not operate

as a bar.”

6.4. The hon’ble Apex Court, in Bengal Immunity Co. Vs. State of

Bihar, AIR 1955 SC 661, reiterated that the principle of refusal of writ
jurisdiction for availability of alternative remedy :.1'1'.1as no universal
application. If the provieion is a part of an Act which is ultra vires the
power of the legislature which enacted it, the provision becomes useless.

The Court observed: M
—
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power of the legislature which enacted it, the provision becomes useless.

The Court observed:

“Another plea advanced by the respondent State is that
the appellant company 1is not entitled to take
proceedings praying for the issue of prerogative writs
under Article 226 as it has adequate alternative
remedy under the impugned Act by way of appeal or
revision. The answer to this plea is short and simple.

The remedy under the Act cannot be said to be
adequate and is, indeed, nugatory or useless if the Act
which provides for such remedy is itself ‘ultra vires’ and
~void and the principle relied upon can, therefore, have
no application where a party comes to Court with an
_@-allegation that his right has been or is being threatened
-, t0 be infringed by a law which is ultra vires the powers
= of the legislature which enacted it and as such void and
%% + prays for appro;%ﬁqte relief L;?d% | Article Zég » \“12%

ég /

% ,_1: 5’#'2
' ‘,a,__,,_””"Art 226 and, the 5 writ
o1 ¢

4 &
e 4Bas "“Vs.‘ State of West

P YR
LLYE, rant=relief, [De l%% hre
i, m'%‘-& S R AR

2‘ i “‘91:
Bengal» 201 i}z)fbHNaao [pB)]. % %
? ¥ o -. ’\. ‘QJ * l“'
%'f'*-;;@. {.e’} v’y }f *is;# ﬁﬂ}‘-‘ ] ;,
"r?g 3‘ ,ME"" ' By, ‘_!v .
7. Hav1ng coﬁmdered the ma“t'?ﬁals on reco‘rd and*& Zhe i
' u 34 Jﬁ {N

referred to by both partles we fmd that although not:’"’cﬂsclosed by the

m;,“_'
i b5 T

apphcant in the O A ”the apphcant has m coﬁ”‘i@& uation to her appeal

TN
M e e

dated 5.9.2014 and apphcatlon dated 2.3.2015, preferred a statutory

appeél dated 19.3.2019 against orders no.f55 dated 20/22nd February,

2019.

‘In her appeal dated 19.3.2019, (annexed as Annexure R to the
written notes of arguments of the respondents in 0.A. No. 5 /2016), the
applicant/appellant, has referréd to:

(a) Vigilance clearance in her favour placed before DPC of 1992;

e
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(b) . Likely impact of the results of the disciplinary proceedings on the

pending case filed by CBI;
(c)  Procedural injustice.

Accordingly, following the ratio of Prahlad Raut (supra) as well as -
other judicial pronouncements, that have earlier decided on the 'self
same ratio, we would refrain from entering into adjudication on merit at

this stage but would rather dispose of the O.A. with a direction on the

.respondent No. 5, namely, the S'ecretary"to,l t_he Government of India,

5%, :"’B»

Ministry of Home: Affaurs l\ilﬁewﬁD%lhr % o

# OL. ,anymoth‘er aCOtH

etent respondent

=3 ﬁr '};‘ = ’l.
‘&I P "

'6 i?‘ -

authority, to obtam& the orders of the appellate. a’gl hgrlw 'as stipulated.

;.

(%; Teg ,:‘

LN

5 i T %‘5%** = %
under Rule 27a«,of CCs (CCAE);; 1 2 ATH ;Las laid dowm,m‘%p M. No.

4'*1'4«

i715 'ithln perlod of 16
Y va

earher g e %
3:1 Fi@w ; y .* £ : : & s Sisy e, e.-m g
] N%ﬁless to s& y., _t i'd ted .w'appellate a‘ﬁthonty slro"“uld apply
):4 P ﬁ% 1% . :3:-:‘ i E‘ et @gﬁ ;:
his mn{dﬁgm each of th*““ IS apphcant/ appellant m her
l.:-" . b - g -' :’.\ {.
appeals and to d1spo &of thetsameawithis a%'easorfed and speahngéforder :
& »_ RSV eR R it J, &», T "1.
@ : :\c;‘ g :—““» d& 5; !"
aJ"ter havmg de‘hberated f*‘upon each of the ,Ja'ﬁlssue:'é, ralsed -'iby the
appl1cant/‘appellant therem The-

K L SR
g ; "’")h«

the apphcant f@rthwmh thereafte

‘‘‘‘‘

Jb (o i . ‘W'E‘F;m?
joined her duties in the lower posg"c”mdf Mukhya Sevika at Port Blair on

27.3.2019, without prejudice to her rights and subject to the result of the
O.A. pending before the Tribunal as well as her pending appeal before
the appellate authority. The applicant should be allowed to continue in
the said post till disposal of the appeal. |

7.  With these directions, the O.A. is disposed of.

L,

e
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<.

8. M.A. No. 272 of 2019 praying for recall of disciplinary authority’s

order dated 20/22.2.2019, along with CPC. 84 of 2019, alleging violation

L of orders dated 8.4.2019, also stands disposed of accordingly.
- ST , . , : e
(Dr. Nandita Chatterjee) ' (Bidisha Bdnerjee)
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