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-CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH, MUMBAI.

Dated this Thursday the 21°%° day of Novembex, 2018

Coram: Dr.Bhagwan Sahai, Member (Administrative)
Ravinder Kaur, Member (Judicial).

(1) 0.A.210/00186/2017

V. Paramesh,

Assistant Director (Retired),

National Academy-of Customs,

Excise and Narcotics (NACEN), Mumbai

and residing at -

34,:1°% Floor; B™® Main, 4™ Cross,

Yadavagiri, Mysore,

State of Karnataka-570020. .. Applicant.

Versus

1. Union. of :I'ndia;, ‘through its
Secrerary to Government,
(Revenue) (Adll), -
Central Board of Excise and
Customs, Ministry of Finance,
Department of Revenue,

North Block,
New Delhi - 110 001.

2. The Chairman,
Central Board of Excise and
Customs, Department of Revenue,
Ministry of Finance,
North Block, New Delhi - 110 00Ll.

w

Director General (NACEN},
National Academy of Customs,
Excise & Narcotics

NACEN Complex, Sector 28,
Faridabad - 121 008.
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New Excise Building, ;
Wagle Industrial Estate,
Road No.l16, Thane (W)-400 604. . .Respondents.

(2) 0.A.210/00117/2018

V. K.. Shastri, A

Assistant Commissioner (A.R.)

at Customs, Excise and Service

Tax Appellate Tribunal and

Residing at: 602, Vardhaman Tower,

Naupada, Thane (W)- 400 602. »eBApplicant.

Versus

1. Union of .India, through its
Revenue Secretary,
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenue,
North Block, New Delhi - 110 001l.

2. - :The Chairman;
Central Board of Excise and
Customs, Department of Revenue,
Ministry of Finance,
North Block, New Delhi-110 001.
3. The :Secretary, :
Department of Personnel and
Training, Ministry of Personnel,
Public Grievances & Pensions,
Government of India,
Room No.112, North Block, .
New Delhi - 110 001.

3. The Secretary (Expenditure),
Department of Revenusg,
Ministry of Finance,

North. Block,
New Delhi - 110 OO1l.

1. The Principal Commissi ’
Central Excise, Zone-1I, Mumbai
115, M.K. Road, 4% Floor,

Central Excise Building,
Churchgate, Mumbai-400 020.
5. ioner (P&V),
nerats,
agavani Divisien,
klz B
anvel
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6. Administrative Officer/Assistant
Commissioner, :
Office of the Deputy Commissioner
of Central Excise, Rasayani Division,

2nd Ploor, Kendriya Utpad Shukla Bhavan,
Khandeshwar, New Panvel-410 206.

7. The Pay and Accounts Office,
Central Excise & Customs
Belapur & Raigad, 6% Floor,
Ci6-0. Complex; CiBiDiiBelapur;
Navi Mumbai - 400 614. . . Respondents.

; (3) 0.A.210/00324/2018

M.P.S.Sengar,

Assistant Commissioner -(Retired),

PCCO, GST & Central Excise,

Mumbai Zone and _

Residing at A-2/404, Vikas Complex,

L.B.S. Marg, Thane (W)-400 601. .. Applicant.

Versus

1:.* Union of India, through its
Revenue Secretary,
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenuse,
North Block, New Delhi - 110 OOL.

2. The Chairman, :
Central Board of Excise and
Customs, Department of Revenue,
Ministry of Finance,
North Block, New Delhi-110 0OL.

3. The Secretary,
Department of Personnel & Training,
Ministry of Personnel,
Public Grievances Pensions,
Government of India,
. Room No.112, North Block,

{*g]

New Delhi - 110 001.
4. ‘Joint Commissicner. (P&V),
CGST & Central Excise,
Mumbal Centrel,
3% Floor, GST Bhawan,
115, M.K. Road, Churchgate,
Mumbai - 400 020
5] The Pay and Accounts 0ffice,
GST & Central Excise, Mumbai Central



Vithalbhai Patel ‘Road,

1=

Grdund Floor, :GST Bﬁawan,‘
115 M.K. Road, Churchgate,
Mumbai - 400 020.

6.. The Principal Commi3sioner,
GST & Central Excise, Mumbai Central,
115:% M:K. ;5 Roat, 142 Floor;
GST Bhawan, Churchgate,
Mumbai-400 020. .. Respondents.

(4) 0.A.210/00044/2017

. Vijaykumar Umarshi Shah,

presently posted as
Assistant Commissioner of
Central Excise (Audit),
Commissionerate — Mumbai-I and
Residing at 101, Tarangan,
Mulund . (West), Mumbai - 400 080 ..Applicant.
; Versus
1. -Union of India,* through-its
Revenue Secretary,
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenue,
North Block, New Delhi - 110 001.

2. The Chairman,
Central Board of Excise and
Custoﬁs, Department of Revenue,
Ministry of Finance,
North Block, New Delhi-110 001

3. The Secretary,
Department of Personnel & Training,
Ministry of Personnel,
Public Grievances & Pensions,
Government of India, :
Room Ne: 112 North Block,
New Delhi - 110 0O0L1.

The Secretary (Expenditure),
Ministry of Fina
Government of In
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6. Commissioner of Central Excise (Audit},
Commissionerate Mumbai-I,
4% Floor, Navprabhat Chambers,
Ranade Road, Dadar (West),
Mumbai - 400 028. : : . Respondents.

(5) 0.A.2}0/000§7/2017

Sayed Wasi Ahmed Rizwvi, )
Assistant Commissioner (Retired),
Directorate General of Valuation (CBEC} ,
New Customs House, Ballard.Estate,
Mumbai and

Residing at: 24/103, God Glft Building,
Thakur Pada, Shailesh Nagar,

Mumbra, Thane, Maharashtra-400 612 ...Applicant.

Versus

1. Union of India, through its Secretary
to Government (Revenue) (Adll),
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenue,
North Block, New Delhi - 110 Q01+

2. The Secretary,
Department of Personnel and Training,
North Block, New Delhi - 110 001l.

3. The Secretary (Expenditure),
Department of Revenue,
Ministry of Finance,
North Block, New Delhi - 110 001.

4. The Chairman,
Central Board of Excise and Customs,
Department of Revenue,
Ministry of Finance,
North Block, New Delhi-110 0O1.

5. The Directorate General of Valuation,
CBEC, New Customs House, Ballard Estate,
Mumbai - 400 001 :

6 The Principal Commissioner OI
Customs (General) :
Personnel & Establishment Deparcment,
New Customs House, Ballard Estate
Mumpbai — 400 001

ey |
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8. The Pay and Accounts Officer,
Custens, 9% Floor;
New Customs House, Bzllard Estate, ‘
Mumbai - 400 GO01. .. Respondents.

(6) O.R.210/00048/2017

S.Paramasivam, .

Assistant Commissioner,

Central Excise, Audit, Mumbai TI.

Residing at 108/109, Sherawali.

Complex, Near Chopra Court,

Behind Jai Hind School,

Ulhasnagar — 421 003,

Maharashtra cvs-Rpplicant.

Versus

/1. " Uriion of India, through its
Secretary tc Government (Revenue) (Adll),
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenus,
North Block, New Delhi - 110 001.

2. The Chairman,
Central Board of Excise and Customs,
Department of Revenue,
Ministry of Finance, North Block,
New Delhi - 110 001.

3. The Chief Commissioner,
Central Excise, Mumbai zone-I,
4*" Floor, New Central Excise Building,
115, Maharishi Karve Road,
Opp. Churchgate Station,
Mumbai = 400 020.

The Commissioner,
Central Excise, BAudit, Mumbai-I,
4*® Floor, Nav Prabhat Chambers,

>
.

Ranade Rozad, Mumbai - 400 .028.

5 The Pay and Accounts Officer,
Central Excise, Mumbai — IIT;
First Floor, Nav Prabhat Chambers,
Ranade Rozad,

Mumbai - 400 001
(750
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Directorate General of Goods

and Service Tax,

9% Floor, Piramal Chambers,

Jijibhoy Lane, Lalbaug, Parel,

Mumbai - 400 012 and : :
Residing at - 06/B-002, Parera Ngar CHS,
Behind ST Workshop, . Khopat, :

Thane — 400 601. - 2 .+ Applicant.

~l
.

Versus
Union of India, through its :
Secretary to Government (Revenue) (Adll),
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenue,
North Block, New Delhi - 110 001.

Chairman,

Central Board of Excise and Customs,
Ministry of Finance, Department of Revenue,
North Block, New Delhi-110 001.

Department of Personnel & Training,
through Secretary,

Ministry of Personnel,

Public Grievances & Pension,

North Block, New Delhi - 110 001.

Principal Chief Commissioner

of Central Excise, Mumbai Zone-I,
Central Excise Building,

15%, Maharishi Karve Road,
Churchgate, Mumbai - 400 02Q.

Additional Director General,

Directorate General of Goods

and Service Tax,

9tk Floor, Piramal Chambers,
% |

L. e | 1 . - T -
Jijibhoy Lane, Lalbaug, Parel,
Mumbai - 400 012.
Assistant Director,
Directorate General of Goods
and .Service Tax,
oth ¥ = =7 - 3 _——
9= Floor, Piramal Chambers,
Jijibhoy lane, Lalbzug, Parel,
Mumbsi — 400 012
Administrative Officer,
Directozate Generzl o Goods
a1 Saririca Ta3
- - " Yt — — N -— AL
gt Tioor. Diramzl Chzmhawrs
o 0 R NN DLl Gl d NALSDIUC I Oy
Jijibnoy Lane, Lzlibzug, Parel
‘\‘- s Ty /'nn ~ - -_—
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(8) O.A.210/00231/2017

Debashish Banerjee,

Assistant Comm1551oner,

Central Excise & Service Tax,
LTU-Audit, Mumbal and

Residing at B/3, Chitrakut CHSL,
R.G. Gadkari Path Near Karwa Hospltal
Dombivali (E) - 421 201 . :

Versus

1o Union.of ‘India, thfough its
Secretary to Government (Revenue)

o g Sl B

Applicant.

(Ad1l),

Central Board ¢f Excise and Customs,

Ministry of Finance, Department of Revenue,

North Block, New Delhi - 110 001.

2. The Chairman,

" Central Board of Excise and
Customs, Department of Revenue,
Ministry of Finance,

North Block, New Delhi- 110 001.

w

Ministry of Personnel,
Public Grievances & Pensions,
North Block, New Delhi - 110 0O01.

4. The Commissioner,
Central Excise & Service Tax,
LTU-Audit, Mumbai
30 Floor, Centre~I,
World- Trade Centre, Cuffe Parade,
Mumbai - 400 005.

e Joint Commissioner, ,
Central Excise & Service Tax, Zone-I, Mumbal
LTU-Audit, Mumbai,
30t Floor, Centre-I,

World Trade Centre, Cuff Parade,
Mumbai-400 005. .. Respondents.,

(%) 0.2.210/00232/2017

- - = o
1t Suneja,
t Commissioner (Audit),
o - ' o~
f Commissioner of
Py & PP, | s S5 ] LT 5%
EXClse end oervice Vax
= 4=y
-~/ r
- ' . - T frsl -
r, Center-=1, World Trade
e — T = o |
Cuffe Parzde,

S e

4ud Ouu

.. Department of Personnel and Training,




Versus

Union ¢f iIndia; through its

Secretary to Government (Revenue) (Ad1ll),
Central Board of Excise and Customs,
Ministry of Finance, Department of Revenue,
North Block, New Delhi - 110 001l.

Chairman,

Central Board of Excise and
Customs, Department of: Revenue,
Ministry of: Finahce,

North Block, New Delhi-110 001.

Department of Personnel & Training,
through Secretary,

Ministry of Personnel,

Public Grievances & Pensions,

North Block, New Delhi - 110 00L.

Principal Chief Commissioner

of Central Excise, Mumbai Zone-I,
Central Excise Building,

15 Maharishi Karve Road,
Churchgate, Mumbai - 400 020.

Commissioner of Central Excise

and Service Tax, LTU (Audit),

30" Floor, Centre-I,

World Trade Centre, Cuff Parade,
Mumbai-400 005. .. Respondents.

(10) 0.A.210/00233/2017

Joseph Lobo,
Assistant Commissioner of
Central Excise, Wagle-I Division,

(N}

Versus
Tl e Al 5155 MO, (N G
Union oY lngia, 1XOuUg 1CTS
=) - o~ =
Revenue Secretary,
R s g R o e S ry b R L T (19 e e =
Central Board O &XClse and LUsToils;
Vit e AT Tiemzmem—a Namz~+—=c—=+ ~F Taramiio
MInTesr N O -FiNanece pemartmen U Ol owevenue.,
Nar-—r =7 ~~1 N = Na ik e R s ~
NG E DLOCA, NS Dellll g B W AR O 1 N
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By

Central Board of Excise and

Customs, Department of Revenue,

Ministry of Finance,

North Block, New Delhi-110 001.
3. . The Secretary,

Department of Personnel & Training,

Ministry of Personnel, '

Public Grievances & Pensions,

Government of India,

Room No.112, North Block,

New Delhi - 110 0O01.

4.’ Chief Commissioner,

: Central Excise, Zone-II Mumbai,
9t® Floor, Piramal Chamber,
Jijibhoy Lane, Lalbaug, Parel,
Mumbai - 400 012.

5. Commissioner of Central Excise
Commissionerate Mumbai-III,
4% Floor, -Vardaan Center,
Wagle Industrial Estate,
Thane - 400 604. .. Respondents.

(11) 0.2.210/00234/2017

- Pandit Rama Bagade,

Assistant Commissioner A.C. (Adj)

Thane I, C.Ex. Commissionerate,

Dadar, Mumbai and residing at

D=23, Mulund :Sahakar Vishra CHS Ltd.,

Nahur Village Road, Mulund West,

Mumbai - 400 080. s vaRppiicarits

Yarsus

India, through: it
to Government ( S
d of Excise and Cu
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4., Commissioner of Central Excise,
Thane - I, 4*® Floor, Navprabhat Chambers,
Ranade Road, Dadar (West),
Mumbai - 400 028.

5. Additional Commissioner (P&V),
Central Excise, Thane-I, 4 Floor,
Navprabhat Chambers, Ranade Road,
Dadar (West), Mumbai - 400 028.

6. Pay & Accounts Officer,
Central Excise, Mumbai - I,
2™ Floor, Navprabhat Chambers,
Ranade Road, Dadar (West),
Mumbai - 400 028. .. Respondents.

(12) 0.A.210/00374/2017 -

Shakil Mohammad Patel,

Assistant Commissioner of Central Excise(Rebate),
Mumbai III Commissionerate E :

and Residing at

C-404, Devashree Garden,

R.W. Sawant Marg,

Near Rutu Park, Majiwada,

Thane (W) - 400 601. .+ v Applicant.

Versus

L. ‘Unien-of Indig, through.its

: Secretary to Government (Revenue) (Adll),
Central Board of Excise and Customs,
Ministry. of Finance, Department of Revenue,
North Block, New Delhi - 110 001.

2. The Chairman,
Central Board of Excise and Customs,
Department of Revenue,
Ministry of Finance,
North Block, New Delhi-110 001.

3. - Chief Commissioner of Central Excise,
Mumbai Zone-I, :
4% Floor, Central Excise Building,
L15- M Ko Road,  Chiirchgate,
Mumbai ~ 400 020.

< Commissioner ¢f Central Excise
Mumbzi-III Commlssionerate,
3% and £= Floor, Vardaan Trade Cegniter,
MIDC Wagle Industrizl Estate
Thans W) - 430 &04 Respongents



i

(13) 0.A2.210/00394/2017

Prabhakar Ganesh Kulkarni,

Assistant Director (Audit),

Mumbai Zone Unit, Mumbai and

Residing at B/33, Parijat,

3¢ Floor, Opp. MET College,

Bandra Reclamation, Bandra (W),

Mumbai, Maharashtra-400050. . .Applicant.

Versus

L2 Union’ofiIndia,” through its
Secretary to Government
Central Board of Excise and Customs, :
Ministry of Finance, Department of Revenue,
North Block, New Delhi - 110 001.

2.2 % The .Chairman;
Central Board of Excise and Customs,
Department of Revenue,
Ministry of Finance,
North Block, New Delhi - 110 001.

3. Directorate General of Audit,
Customs and Central Excise,
C:R. Building, 1.P.: Estate,
New Delhi - 110 009.

>

The Principal Additional Directorate
General, Mumbai Zonal Unit,

Reom N&: 11L& 1127 1*% Pleor;

D.D. .Building, 0ld Custom House,
Shahid Bhagat Singh Marg,

Mumbai - 400 023.

5 The Pay a
Central Excise, Mumbai - I,
M.K. Road, New Central Excise Building,
Churchgate, Mumbai - 400 020. . .Respondents.
(14) O.A.210/00433/2017
M.O.Varghese,
Assistant Commissioner (Retired),
Central Excise and Customs Audit,
Commissionerate, Mumbai II, and
Residing at C-701, Bhumiraj Hermitage,
Secteor - 18, Paim Beach Road, Sanpada,
Navi Mumbszsi = 4060 705 Applicant

Rl el S SN T
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Versus

1. Union of India; ‘through its
Revenue Secretary,
Central Board of Excise and
Customs, Ministry of Finance,
Department of Revenue,
North Block, New Delhi.

2. The Chairman,
Central Board of Excise and Customs,
Department of Revenue,
Ministry of Finance, North Block,
New Delhi - 110 001. :

3. The Secretaryy,
Department of Personnel & Training,
Ministry of Personnel, Public Grievances
& Pensions, Government of India, ]
Room No.112, North Block,
New Delhi - 110 QO01.

4, Additional Commissioner (P&V),

Central Excise, Audit, Mumbai-II,

- 4*" Floor, MINL Building,

Administrative Wing, Sector - 162,
Vashi, Navi Mumbai - 400 703.

5. Pay and Accounts Office,
Central Excise, Mumbai - II,
Central Board of Excise and Customs,
g8t Floor, Piramal Chambers,
Jijibhoy Lane, Lalbaug, Parel,
Mumbai - 400 012.

6. The Principal Commissioner,

Central Excise, Zone-I, Mumbai

115, M.K, Road,. 4*® Flogr,

Central Excise Building, Churchgate,
Mumbai - 400 020, .. Respondents.

All the Applicants in the above mentioned OAs are
represented by Advocates Shri E.G. Dharmadhikari,
Shri D. Bhalerazo and Ms.Minal Kanade and the
respendents =zre represented by Advocates Shri R.R.
Shetty, Shri D.A. Dube, Shri Suhas Mandal, proxry
counsel for Shri N.E. Rajpurchit, Shri M.W. Mulla,
proxy counsel for Shri A.M. Sethna

Order ra232rvad on 19.07.2015%

Ordar delivaered on 21.11.2019.
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ORDER
Per : Dr.Bhagwan Sahai, Member (A)

l({=a). These 14 OAs have been filed by the
applicants under Section 19 of the Administrative

Tribunals BAct,; 1985 0n these dates

18.11:2016 = O R AA 01T -8 OJAAB/201T,

19.°12.2016 - 0.A.374/2017, :

12.01:2047 - 0.A.47/2017,

30.:01:2017 - OFAV186/2017,

31501..200%. - 0.A.230/2017

16:03.2017 - 0.A.234/2017,

17.03.2017 =~ O.A.231/2017, 0.8.232/2017
and O A 23342017 TR

21.06.2017 - 0.A.394/2017,

06.07.2017 - 0.A.433/2017,

13.09:2017 - 0.A.117/2018 and

09.04.2018 - 0.A.324/2018.

In these OAs = they have sought the

following reliefs:-

(1) declaration that they are entitled for
grant of 3™ MACP from different 8 dates in 2012 and
6 dates in 2013} '

5y oW setting aside of orders withdrawing 3%

- MACP granted to them and refixation ¢f pay issued

in  four -gases=1in 2014, - in one cage-1n :-2015; 3in
seven cases .in 2016 and in two .cases in=2017; and

(113) setting aside of orders of respondents for
recovery of amount of 3™ MACP benefit released to
them and refund of already recovered amounts from
Chem. 1in . view ofZz Apex ‘Court decision 1in case of
State of Punjak Vs: Rafig Masih dated '18.12.2014
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1B In all these OAs the respondents have
filed their replies. In response, the applicants

have _ filed their rejoinders and then the
respondents have filed sur-rejoinders.

As submitted by the counsels for the
parties, the subject matter of all thése OAs
in%olves common issues relating to grant and
withdrawal = of 35 MACP to the applicanté.
Therefoie, with their consent, by taking’
0.A.48/2017 as the lead case, they have been heard
ﬁogether by 4s . on. 23.04.2019, :25.04.2019 - and
17.:07:2019and all‘ these fourteen OAs are being
decided by this common order.

2. Summarized facts:

2(a). At the time of -filing of the 0.A.48/2017,
applicant Shri S.  Paramsivam was working as
Assistant Commissioner, =Central Excise (Audit)

Mumbai - I. He joined as Inspector on 19.03.1983

y  secale of Rs.5000-2000), on completion of 12

)
[

V)]

years he was granted first ACP in 1999, then was
promoted as Superintendent of Central Excise from

24.09.2002  [pay--scale - ¢f Rs.7500-~12000), after

Y = = : s ot
completing four years of service as Superintendent,

R~ K B S BN S
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19.03.2007 in PB-3 with grade pay of Rs.5400/- and

B RN LR R LI O COOPy [, -

from 19.03.2013 he was again granted financial

upgradation under 3% MACP in PB-3 with grade pay of
Rs.6600/- by order dated 21.01.2013.

2(b). Subsequently based on clarification issued
by Ministry of Finance vide letter -dated 04.66.2014
as per DOPT OM dated 26.07.2010, by order L
25.09;2014 the benefit of 3% MACP was withdrawn by
treating the benefit of non-functional grade
granted to him earlier as offset against the
financial Vupqradation under the MACP Scheme and
revised pay fixation order was issued on
26.07.2016, contemplating recovery of the benefit
of 3% MACP and-letter daEid 30.09.2076 was fssusn
for recovery- of: The ' excess - amount = paild of
Rs.2,04,093/- in 10 instaiments of Rs.22,677/- from

October, 2016 to June 2017, The - FTirst instalﬁent

of Rs.22,677/- was recovered from the applicant's

salary of October, 2016. Therefore, the present OA

excess anount-pgid tg him.

On-19.01.2017, ~recovery of “the - alresdy
palid amount of 3 MACP was stayed by this Tribunal
and that interim relief .has continued thereafter.
2{c) The Zfacts in all these OAs have been
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SL | OA Nos. |Name of Applicants |Date of Date of Date of |Dateof -
No |and date |and their grant of 3 | withdrawal of 37| order of . | Retirement
of filing |designations when |MACP MACP recovery
- OAs were filed and date of
refixation of pay
1 14772017 |Sayed Wasi Ahmed | 01/03/13 25/09/14 26/09/16 |30/09/16
12.01.17 |Rizvi,
Asstt. Commr.
(Retired), Central
Excise o)
2 |48/2017 |S.Paramsivam, 19/03/13 25/09/14 26/07/16 |30/06/17
18.11.16 |Asstt. Commr., :
Central Excise ;
3 |186/2017 |V. Parmesh, 08/04/12  |25/09/14 03/06/16 |30/06/16
30.01.17 |Asstt. Dir.(Retd) : ;
NACEN

4 1230/2017 |C.G. Shahane, Asstt. [01/03/12 25/09/14 26/11/15 |31/01/16
31.01.17 |Dir. (Retd), Dte.Gen : :

of Goods and Service
Tax

5 1233/2017 |Joseph Lobo, Asstt. | 01/06/12 25/09/14 31/05/17 |31/05/17
17.03.17 |Commr., Central
Excise

6 |234/2017 |Pandit Bagade, Asstt. |01/11/12 25/09/14 31/08/16 |30/04/17
16.03.17 |Commr.,
Central Excise

‘17 1394/2017 |UP. Kulkarni, Asstt. |15/02/13  |28/11/16 30/04/17 |3107/17 -
21.06.17 |Dir. (Audit)

8 [433/2017 |M.O. Varghese, Asstt. 21/01/13 25/09/14 31/03/17 |31/03/17
: 06.07.17 |Commr. (Retd.)
Central Excise

9 [374/2017 |S.M. Patel, Asstt. 21/03/13 25/09/14 05/06/18 [31/08/18
19.12.16 |Commr., Central : )
Excise

10 1324/2018 |MPS Sengar, Asstt.  |21/01/13 25/09/14 s 05/03/18 {28/02/18
05.04.18 | Comumr., (Retd.)
PCCO,GST &
Central Excise

11 |44/2017 |Vijaykumar U, Sheh, |10/05/12 25/09/14 03/08/16 (30/11/16
18.11.16 | Asstt. Commr.,

! |
Central Excise |

12 1231/2017 DebashishBanerjeé,_ 28/06/12  |25/09/14 15/12/16
17.03.17 |Asstt. Commr, ’,
i | Central Excise & !

31/01/20

| | Service Tax 1
—

|

|

|10/02/12  |25/09/14 15/12/16




2{d}). The other 13 applicants also joined thei
Department initially as Inspectors during 1982 (9.
of  ‘themj:sand 1983 (55 of . them). Under the ACP
Scheme- issued by DOPT OM dated 09.08.1999; they
were grahted first financial upgfadation in  the
year 1999, then = they - were promptéd as
Superintendents during 2001 and 2002. Theréafter
6n completion of four years service as
Superintendents, they were granted the benefit of
Non-Functional Selection Grade in that post during
2000 to 2006.

Then:o they ywere' “granted & 28 % Fingnoigl
upgradation under ACP Scheme on completion of 24
years of service i.e.'frgm different dates in 2006-
2007 " Sin PB=2 Qith grade pay of Rs.5400/-.

]

Thereafter they were again granted the third
financial upgradatioﬁ under MACP Scheme in PB-3

- with grade pay -of Rsg.6600/- on:completion of 30

years- from - different dates- in 2012  and 2013.

DOPT in - OM .- dated 1.9, 05:2008., the financial

upgradation granted as 3*¢ MACP was withdrawn, their

pay was refixed and the amount already released to
them was ordered to be recovered. Therefore, these
ORs nave peen filed for the reliefs summarized in
Para 1{z) =zabove
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i Contentions of the parties:

In 0.A.48/2017, rejoinder dated 24.07.2017
and during hegring of arguments, the applicant has
contended that -

3(a) : Chennai Bench of the Tribunal while
dealing with identical issue in case of éhri S

Balakrishnan in 0.A.280/2012 by decision dated
22.07.20i3 quashed the order of recovery from the
applicant as being illegal. That decision was
cha}lenged before 'Madras. High Court p o T o
Petition No.11535/2014 and in the decision dated

16.10.2034;  the ordér of the Tribuﬁal.was upheldf
The High Court order was further challenged by the
respondents as Special Leave Appeal' (€]
No.15396/2015 in the Supreme Court and by condonin

the delay that SLP was disméssed. Thus - the order
af . SDEPE - . 1n paia B8 of ' MACP . Scheme and
clarification contemplating withdra#al of . 37 MACP

benefit due to NFSG benefit granted earlier have

- - s 1 m 7 ~ T
Tribunal, Madras High Court and Apex Court
Secdsdon Theavraefar e amt ot A~ £ e Char—m2
aeclsions. Therefore, the decision oI Lhe channal
1 = g e IR i I A2
& = s b el 2 T 2
Bench of the Tribunal nas 4dLtalneda ILinailty'’' and
become judicial precedent pinding on -all the
T~ == A — —- - ~aa ] - - -~ - — — - = J - - ~
LOULLS AS & resultu Che Ccorridgendun issued by cihe
-——— e e = —_ T — —_ -~ b7 1 = BRE Y - =T . - == —
respongents Lo il cEted Z22.U%,201L8 wWwicAQrawing Lvie
- T = - —_—— — S N = 2=0 NACD - -7 =
sa¥liiery greniéd benefic gL 3 MACF and revised
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fixation of his pay followed by order dated

26.07.2016 contemplating . recovery of the amount
paid to him are not correct. .In view of the Apex
Cautt decision in case of State of Punjab Vs. Rafig
Mésih dated 18.12.2014, the DOPT has also issued
the ~:OM - on™~.02.03:2016. Since he was due fo;
retirement on = 30.06.2017,% the’ recovery is -not
permissible;

3 (b) . the financial upéradation és grade pay of
Rs.5400/- in PB—Zigranted to the applicaent under
NFSG was distinct from the financial upgradation in
~grade pay of Rs.5400/- in PB-3 and, therefore, he
is entitled for the grade pay of Rs.6600/- in PB-3
as 3% MACP; A

3ta) ., his rgpresentation dated 11.08.2016 has
also not been considered by the respondents and the
letter dated 30.09.2016 has been issued ‘by

Assistant Commissioner Central Excise, Aodit,

Mumbai- for. recovery ~of Rs.2,04,083/=_ dn 1D

Ol6: € June 2017 which

A

instalments from October,

O

Abeoisia P2 |
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and Apex Court. Thus inspite of contrary view
taken by the DOPT in 1letter dated 21,07.2010,'
similarly placed employees have been granted by the
respondents the grade pay of Rs.6600/- by order
datéd 21.01.2013;
3(e). the decision of Chennai Bench of- the
Tribunal in R. Chandrasekhéran is a . factual
poéition, so the applicant has no comments on it.
(L) . During hearing of. .these  OAs, the
applicants have given copies of therAfollowing
caselaws:-
SCT) Decision of Chennai Bench of the Tribunal
in 0.A.280/2012 dated 22.07.2013 in S. Balakrishnan
§ Others Vs. Union of India and others and its
upholding by Madras High Court order dated
16.10.2014 in Writ Petition No.11535/2014;
(ii)f Decisicn of LA e Chenal of the
Tribunal dated 24.02.2014 in R. Chandtasekafan and
Madras High Court -order in W.P.19024/2014 dated

08.12.2014;

{450, G Ty Lucknow Bencn decision i
O.A.467/2012 {(Ashwani Kumar Choudhary Vs. Union orf
indiz & Others) dated 15.05.2017;

(iw Decision in O.A.B33/2015 (Prakash .V
rRatnaparkni Vs. Union of Indiaz) of “this Bench of
the Tribunal dated 21.06.2017;

fliii PV il e 3 - o 1 VI = a/2016 [ Vil ~=Tra NDL =
\V /] » veclaslOll 1Tl u._'—_.’.:[.-:? FAVER o) X < ! (1S (OF 28
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4 Decision of CAT, Principal = Bench

(Rajendra Kumar Vidyarthi & others Vs. Union of

India & Others) of Jabalpur Bench of this Tribunal

dated 20.09.2018;

(vi) Decision of CAT, Ernakulam  Bench,

0.A.816/2012 (M.V. Mohanan Nair Vs. Union .of India

& Others) dated 29.01.2013;

(rizg= _Decisioq Of: = CAT: Ahmedabad Benéh in
0.A.18/2015 (Manubhai'Bhagwanji Rathod Vs. Union of
India & Others) dated 16.10.2015;

(wiii)i.. Decision ;. of i  CAT,  .Calcukta . Bench . i in;

0.A.195/2014" (S.H.K.- Murthy & Others: Vs. Union of

India & Others) dated 28.04.2016;

'—l.
G
b

O A 904 /20127 »in + Sanjayyy Kumar- . §5 Others’ * Vs

Secretary, Ministry of Defence & others, dated

2611220127

-

(). Decision: of i-:CAT, Frincipal | ‘Beneh +“in
O.A.1586/2014 - in Vinai ~“Kumar = Srivastav & 'Anr.
Vs.East Delh; Municipal Corporatio & others, -dated
08.09.2015.

B i 8 Delhi High Court decision in Writ Petition

No.3420/2010 (R:8: Sengof &:0rs. Vs:. Union of India

(xii) Delhi High Court-deeision in Writ Petitien
ek s . : =5
No.5082/2013 (Swaran Pal Singh & Ors. Vs nion oi

=LAl
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W.P.No.5146/2012 (Union of India Vs. Delhi Nurses
Union (Regd.) & Anr.) dated 24.08.2012;

(Eiw) Punjab & Haryéna High Court, Chandigarh
decision :in CWP: No.19387/2011 - (Union: of India: &
@lief- Vs; Raj Pal & Another) dated 19.10.2011; and
(xv) . Apéx Court decision in Union of India &
Ors. Vé. M.V. Mohanan Nair, in SLA No.21803/2014

dated 09.08.2017;

‘3(g); the decision of Kolkéta Bench of the

Tribunal ;dated. 28:04.2016: rejecting: the O.A. .of
Shri SHK Murthy for grént of the benefit under the
MACP ‘Scheme 1is not applicable to the applicant's
case in - cwview . - of finality ‘‘atrained., " by:. 8.
Balakrishnan decision. Respondents' interprétation
of Para 8.1 of MACP Scheme is incorrect. The Delhi

High Court judgment in case of Sengor dealing with

interpretation -of Para: 8,1 of MACP Scheme did not

decide the issue of offsetting of NFSG benefit as

contended by -the respondents and that decision

and another was not with respect to Para 8.1 of the
MACP Scheme

Similarly the deecision ©f Principal Berich
cof the Tribunal in case of Sanjay Kumar was not
about ofIfsetting NESC benefit while granting MACP
penefit Rlso the decisions in cazse of Vinai Kumar




g
ShrivaStaﬁa and Vikas Bhutani involved differen£-
issues. The decision of Ernakulam Bench of thé
Tribunal in M.V. Mohanan Nair case also did not
deal with the 1issues related to the ' present .
applicants and that .decision has also been stayed
by the Apex Court; l

3(h). ﬁhe main issue involved in the present
case is whether the benefit of financial
upgradation under the MACP Scheme can be offset
against the benefit of upgradation granted under
NE'SG. The Lucknow Bench of the Tribunal has also
followed the S. Balakrishnan decision in deciding
the 0.A.467/2012 in case of Ashwini Kumar Choudhary
(page 282) in view of Apex Court decision in case
of Maharaj Kishan Bhat holding that the benefit
granted cannot . be ' denied to - other similarly
situated persons. Therefore, all: the letters
issued v/ by ~the:: respondents “-1.e. -:20.01.20186,

UL 03,2016 and 1. D5.2016  are -mot- ralavant: Hence

In their reply, sur-rejoinder and
arguments during -hearing, the respondents have
contended that -

S{i)- while .granting interim relief by order
dated 19,01.2017, this -Tribunzl considered only the
crder passed by the Chennail Bench of the Tribunal

T L B Ty N oy P g D o g ey o G L e
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.by the Madras :High ey In DOPT OM dated
19.05.2009 issuing the MACP Scheme, it has beeﬁ
unambiguously stipulated that the MACP Schemer
envisages merely placement in the immediate next
higher . Grade Pay - in the ' hierarchy, of = the
recommended revised pay bands and grade pay as
given in_Section 1, Part-A éf the first Schedule of
the CCS (Revised Pay) Rules, 2008, and not 1in
promotional hierarchy as was available under the
ACP Scheme; : ; .

3{3) S s fymstan been'- further <clarified that
promotions earned / upgradations granted under the
ACP Scheme in the past are to be:ignored for MACP
upgradation only when those grades which carry the

same grade pay due to merger of pay scales /

(&)
or
i

@

PC
4@

upgradation - of ~pest = as- - per accepted
recommendations.
In terms of Para 8.1 of the MACP Scheme,

grade pay of Rs.5400/- in PB-2 and Rs.5400/- in PB-

-~ i1 e 2 2 = 3 S o ok o -~ AT
2k after the applicant joined as Inspector on
16 n2 1 009 1 i . | - L i Ly PO, | = = gy
19.03.1983, he was promoted as Superintendent frono
294 N9 N = o~ A 6:: cCDe Sy gy e A ]y -

24 .09.2002, a3 Per e CPL IeCommnenaatlons,
Termmwmt mmmm S Aam LN Nanzs »—mant+ ~5T Raraniia on
e AN T e et SLianAT Ll —da oA L lllTsaa - o AT SllaaT S
completion of 4 years of regular serviée 1n that
~rm2ma macz2mma alidihia Fasw TTCMR d-m =ha ~vz=2a ma ~F
R e Lolue SoLlyLiraT LSl INE 2\ AL 4 LilE vl aluT :.zf.—n_\‘f i




gadl g

26

Rs.5400/- " in PB—Z; Accordingly, the applicant as
Superintendent ‘'was granted NFS grade pay of
Rs.5400/- in PB-2 on 24.09.2006. Since he had
already been granted the NFSG financial upgradation‘
from 24.09.2006 and placed in pre-revised Group 'A'
pay scale éf Rs.8000-13500/-, his pay was revised
in Group 'A' i.e. PB-3 with grade pay of Rs.5400/-.
After completion of 24 years of service he was
granted the second ACP benefit -in pay scale of
Rs.8000-13500/- with effect from 19.03.2007. Then
3¢ financial upgradation was granted to him.in PB-3
with grade pay of Rs.6600/- ffom 19.03:2013;
However, 'as per the objection raised by the Pay &
Accounts Officer, the applicant was not eiigible
for grant of 3" MACP because he had already got éne
promotion in 2002 and two financial upgradations as
NFSG and 2™ ACP in 2006 and 2007; 7

3(1). DOPT wvide letter of 26.07.2010, clarified

=h

it of Non-Functional Grade was

o

hat the ene
granted to Superintendents (Group 'B' officers) on -
completion of 4 years. S0 as per Para 8.1 of the

MACP Scheme, the same would be offset against one

il L
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clarification no.l6 dlarified that Non-functional
Selection Grade Pay would be iewed as loné
financial upgradation®“for the purpose of MACP
Scheme in terms of Para 8.1 of Annex-1 of.DOPT oM
dated 19.05.2009 (P.182).;

3(m) . therefore, as per letter of CBEé, dated
06.05.2013 it was clérified that . as per: Para 570of
the Board's Circular datedlZ0.0S.ZOll, the NFSG had'
no effect under ACP Scheme for grant of financial
upgradation upto :31.08.2008, but the demand that
NFSG should not offset financial upgradation under
MACP Scheme has not been agreed to by the DOPT
because it was against the stipulation under Para
8. Lot ~the MACP Scheme (Annex-R-6, P.187). Further
as -per - letber  of CBEC .dated -04.06.2014,"  “the
decision was reiterated that NFSG granted during
01.01.2006 to 31.08.2008 would be counted / offset
against the financial upgradation under MACP Scheme

(Annex-R-7, P.190). However, before the above

I after conducting  Screening Committee ‘mestings
granted the 3= financial upgradation of Rs.6600/-
under MACP Scheme to all officers. who had completed
30 years of regular service (Annex-R-8, pages 200-

[0}
m
mn
()}
Q
O
3
¢l
by
O
mn
(]
bl
\l}
3
h
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Ministﬁy, the respondents have issued'corrigendmﬁ
on 25.09.2014, thereby withdrawing the grant of 3
MACP from the applicants who had been earlier
granted NFSG benefit;
3(0). in wview of different representations
feceiyed citing various'caselaws.such as the Punjab

& Haryané High *Court -decision dated :19,10.2011 'in
case of' Union Qf India & others .Vs.r Rajpal %nd
another 'and Madras High Court decision _ dated
16.10:2014incase.of Union .of india & others Vs.
S. Balakrishnan and others by which the grant of
grade pay of Rs.6600/- as 3* financial upgradation
for direct recruit Inspectors in the hierarchical
grade irpay- +~of sposti ol “Dy. —=Commissioner, the
Respondent No.3 again sought - on:. 15.01.2015
clarification fron; the Ministry;_as to whether in

the above High Court decisions, grant of

=h

view o©
grade pay of Rs.6600/- as 3% MACP, which is the
grade “pay - in “the hierarchical * grade: payof Dy
Commissioner, was correct;
3(p). however, the Chennal Bench of the Tribunal

vide order dated 24.02.2014 dismissed 0.A.675/2013

filed = by, Shri R Chandrasekaran, objecting to
withdrawal of earlier granted 3= MACP with grade
pay of Rs.6600/-. In Writ Petitien,. the Madras
Eigh Ceurt in 4its decision dated 08.12.2014 set
251age tne order-oi the TriblUnal dated 24.02.2014 in
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0.A.675/2013 and remitted thé matter to the DOPT
for consideration of all the circulars issued
earlier and to issue a fresh circular explaining
the.nature_and scope of MACP Scheme and whether the
NFSG would be counted for the purpose of this
Scheme '(Anﬁex—R—9). Thereaftef the DGPT ré—
examined the proposal of the CBEC and Department of
Revenue in consultation with the Department of
Expenditure and it was decided vide note _dated
02:05.2016 that - grant. of ..NFSG. in . grade ﬁay of
Rs.5400/- in PB-2- to the Superintendents needs to
be counted as one. financial upgradation for the
purpose of MACP Scheme. Thus the DOPT did not
agree to the request of the CBEC and Dep;rtment of
Revenue for ignoring the grant of NFSG of RS.SéOO/—
i-n PB-2 to the Superintendents- from 01.01.2006 to
31.08.2008 for the purpose of MACP Scheme (Annex-R-
18

Subsequently vide note dated 02, 0628186

the DOPT reiterated its opinion given on 02.05.2016

similar cases in terms of its earlier oplnlion dated
02 . 05:.20186 Then the respondents issued letter
dated 20.06.2016 to the Chief Commissioner of
Central Excise, Chennai ith reference to Shri R
Chandrasekharan  to take apprepriate action -and
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accordingly the benefit of 3™ financial upgradatioﬁ‘
under MACP'with grade pay of Rs.6600/- granted to
Shri R. Chandrasekaran was withdrawn, - revised pay
fixation was issued on 08.08.2016 (Aﬁhex—R—l8) and
recovery of excess amount paid was also ordered;
3(qg). theréafter the Depaftment of Révenue, vide
instrﬁctions' dated 07.12.2016 directed all Cadre
Controlling authorities under CBEC to foilow the
guidelines of DOPT on MACP Scheme in. letter and
spirit,  and’ to Itake_ action 'in terms ‘of DOPT  OM
détedr 02.03.2016 about excess payment wrongfully
made to th; individuals.

In pursuance‘ to that letter,  the
Respondent Nb.4 has informed the applicant on
30509,2016  £hat  His @ feprevonbatTon Chians beer
considered and the amount of Rs.2,04,093/— needs to
be recovered in instalments. That action has been
challenged in the present 0.A.

). the DOPT wvide letter dated 20.01.2016 and
17.05.2016 forwérded a -copy of the Apex Court stay

orde ated 08:08.2014 in the matter of Uniocn of

H

= a3 . o J = s
~1 =13 ne AT o+ o~ almaA -~ ~AFf Tha - 17 = -
declslioils: OL tiie Ahmedabad Bench of the Tribunal Hin
Fong S ' - - - - . - e
T~ e 2112 e e e = Timm =~ —~= - <4 = =
case o©of Manuphai B. Rathod Vs VILiOn OL  lhRdls- ana

TR —
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Tribunal in case of SHK Murthy and others whereby

the demand of the applicants for grant oerACP in
promotional hierarchy was dismissed holding that
the MACP benefit should be given in the hierarchy
of the next higher grade pay and not in the grade
pay of promotional hierérchy (Annex-R-20) ;

3(s). as per letEar. of  CBEC «dated 41:087201L6
the Cadre Controllipg Ruthorities have Dbeen
directed to review all cases of doubts and ensure
that there are no cases of excess payments made to
Government servants, Wherever any excess.paymen
has been made. on account of fraud;
misrepresentation, collusion, favouritism,
negligence, carelessness, etc, role of‘ those
responsible.for overpayment in such cases and the
employees who benefitted from such actions should
be identified, and departmental/criminal actioﬁ

should be considered in appropriate cases;

8}
n
D
O
h

3(€). - Tthe Delhi High Court decision ‘in €
g

R.S. : Sengor Vs. Union of India and others has. not

has attained finality. In wiew  eof  @igmigsal’ of
Puniab &  Harvana. High- Court decision - 1n- case of
L -2 = <« e Yl .-_\_.sl_i. ~ - = —elo iUl i —waa = (W AR
Union of India Vs. Raj Pal by the Apex Court only
because the deiay and laches and not on merit, and
stay granted by the Apex Court to Kerala High Court
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applicant is not eligible for grant of 3= financiai'
upgradation . on the basis of Madras High ‘Court
decision in case of-S.: Balakrishnan;
3(u). sincé the order of withdrawal of 3% MACP
to the applicant had been issued on 25.09.2014,
filing: of->this* 0. Al on=18.11%2016 9458 bérred by
limitation. VThe'applicant had been granted first
ACé from 09.08.1999, then he waé.-promoted as
Superintendent ‘from 240920028 7= furthef granted
NESG: in. "PB=2-ifrom *224,09.:2006, »and+tHen: he:was
-granted 2% ACP benefit from 19.03.2007 in PE—3 with
grade pay of Rs.5400/-. Hence he was not eligible
for grant of 3% MACP in the grade pay of Rs:.6600/- >
on compléting 30 years of service. Based on the
clarification issued by the CBEC dated. 20.06.2016
_in coﬁéultation with DOPT and Department of
Expenditure, the grant of NFSG with grade pay of
Rs.54OO/—7in PB-2 to Superintendents on coﬁpletion
of 4 years service'in that grade has to be counted
as oﬁe financial upgradation under the MACPs.

Therefore, the revised pay fixation order

£ D = - ~ - e e e - = prve
of Rs.2,04,093/- as excess payment made to him from
o L s | n N - N ~ M = g = s 3 [ e o
Te003.2013" ta 31.07.2016 Further &as per letter
= et oD L A 3 e o | ‘ake] o T T R R T T d I L e e SR e Lt -~ —
Lrem CBEC ~dated: 31.08.2016, with 1ingtructichns. o
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officers and to initiate departmental .or criminal
a;tion against employees who have benefitted from
grant of wrong MACP upgradation, necessary action
for recovery has been initiated; and

3(v). as cited in the decision of Ahmedabad
Bench of the  Tribunal dated 22.09.2017 . in
0.A.581/2016 and other OAs, the Apex_cdurt judgment
in case of S. Balakrishnan did not«attain finaiity
and the dismissal of the SLP againsﬁ that judgment
does .not regult-dn affirmation or confirmation or
approval of the . High . Cour decisign. ' . Ih 'K
Chandrasekaran case, in the decision of the Madras
High Court there is mno categorical finding as to
which grade pay should be granted under MACP, and

the DOPT was directed to examine afresh the nature

h

Q.

and scope of MACP Scheme an

clarify as to whether

‘the NFSG granted would amount.to MACP benefit, etc.

Therefore, the applicant not being eligible and
entitled for 3*¢ MACP, its withdrawal and order of

recovery issued against him are fully Jjustified.

4, Lnalysis and conclusions:

4(z) We have carefully considered the OA memo
and its annexes, rejoinder filed by the applicant,
reply and sur-rejoinder flled by the respondents,
relevant DOPT OMs on MACP Scheme and verious case
laws cited by them as well as their arguments
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during thei"hearing: on 16 07 2019 éased thereon
our analysis of the issues involved is discussed
hereunder.
4(b). The main issue fdr decision in these OA;A
is as to whether the. withdrawal by the respondents
of earlier granted 3% MACP. benefit with gfade pay '

of Rs.6600/- to the applicants (Superintendents in

CBEC) - and - resultant recovery - from them are
justified.
4(c).' In the « context of these . OAs,. the

applicable main stipulations under the MACP Scheﬁe
are these- (1i). : The Mﬁdified Assured Career
Progression (MACP) Scheme for Central Government
Civilian empldyees was introduced by | DOPT,

Government of India vide OM dated 190522009,

I_l.

replacing the earlier ACP Scheme implemented:since
1885, The DOPT is the final authority to decide

scope and modalities of this Scheme.

o o A As per para 9 of that oM, any
interpretation/clarification of doubt as to the

scope and meaning of the provisions of the MACP

Scheme shall be given by the Department of
Personnel and Training The scheme would be
operational from 01.09.2008.

(idd)s A peX . pars 2 -eof _the MACP Schfsfie. 4t

T e I e e, .= ] = P, o P 2 mnn ] ey gy o~ -
ShiVisadges nmerelvy placement in the mmedizste nexc
. = s

e e o S | - e I = A e L
Lidier Jdraede pPay 1Nl The nhNierarcny of recomm endeag
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revised pay bands and grade pay as given in Section

1, Part-=A of First -Schedule of €CS - (Revised Pay)

Rules, 2008.

) In . para: 4 of :'the :Scheme’ it. has been
stipulated that there shall, however,' be no further
fixation of pay at the time of feguia;'prométion if
it is in the same grade pay as granted under MACP
Scheme. However, at the time df actualipromotion
if it happens to be in a post carrying higher grade
pay than what is afailable under the MACP Scheme,
no pay fixation would be -available and only
difference of grade pay would be made available.
()% As provided under Pafa 5 of the Scheme,
promotion earned or upgradation granted undér‘the
ACP Scheme in the past to those grades which now
-carry the same grade pay due t§ merger of pay
.sca;es/upgradations of posts recommended by the 6%
CPC  shall be ignored for the purpose of granting
upgrédations under MACP Scheme.

(vi).' As per Para 8, promotions earned in the
post - carrying same grade pay: in the promotional -

hierarchy as per Recruitment Rules shall be counted

framiS oy Ty gasse o (O) | F - B (P (RS, [ (W, e N . + =

(7iiy.. Para 8.1 has provided that consequent upon

Gy o, e PR ong 5 N Fosigs ol ) TSN = e oy 2 2] s e it 8,

implementation of the 6% CPC recommendations, the
= = Ve 7

SR " gt i / . A s e T T i A

grade pay of Rs.5400/- is now in two pay bands 1.e.
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and PB-3 shall be treated as separate grade pays

for the purpose of grant of upgradations under the

MACP Scheme.

(viii). Para 17 of the Scheme stipulates that the

financial upgradation would be on non-functional

basis subiject  to fitness and other grading ‘at

different levels.

(ix) . As provided in the last part: .of . the
Scheme, if a Government servant has “been granted
either two regular promotions orsagZie s financigl
upgradation under ACP Schemé after completiqh of 24
years of regular service, tﬁen only 3 financial
upgradation would be admissible to him under the
MACP Scheme on completion of 30 years of service,
provided that he has not earned third promotién in
the hierarchy. | _ i

(x). In the subsequently issued clarifications
on the Scheme by the DOPT OM dated 09.09.2010;

clarification at Point No.6 - Whether the promotion

th

[
e
0]

same grade would be counted for the purpose.

of .SMACP Scheme;, it  has :been -clarified that . the

financial upgradation under the MACP Scheme is in

recommended revised pay bands and grade pay as
given - in - the  CCS (Revised Pay) Rules, 2008

However, if °~ the ' premotienal - hierarchy .as -per
Recrultment Rules 'is ~ such that promotions are
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earned in the same grade pay, then the same shall
be counted for the purpose of MACP.

{EL) As per the clarificatioﬁ on item no.l6,
-whether 'Non-functional Scale' of Rs.8000-13500
(revised to grade pay of Rs.5400 in PB-3) would be
viewed as one financial upgradation for the purpose
.0of MACP Scheme, Yes, in terms of para 8.1 of Annex-
I to the DOPT OM dated 19.05.2009. ‘

{Eid ) As per DOPT letter . dated 26.07.2010,
benefit of Non-functional Grade was  granted to
Superintendents (Group 'B' Officers)_on completion
of four years énd as per Para 8.1 -of the\ MACP
Scheme, the same would Ee offset against one
financial upgradation under the MACP Seheme.l

4(d). The applicaﬁts have relied on number of
caselaws. However, their main reliance is' on 'S.

Balakrishnan decision. #%They contend that the issue

involved in the Mohanan Nair and Raj Pal's case is

1 . i

adbout  the-  parity in. gtanting grade pay -in  the
higher grade pay whereas 1issue involved 1in the S,

Scheme  in: view of para 8.1 of MACP' Scheme .on
account of g¢granting non—-functionsl . grade pay -1in
grade pay of Rs.5400/- in PB-2 Hence the 1ssues
being different the decisicon in case of Mohanan
Nair and Rajpal are not binding precedent for the
13 .applicants . in thsse OAs. Tne judgment of
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C.A.T., Chennai- in case of . S. Balakrishnan in

0.A.280/2012 is having the binding precedent since

the said decision has attained finéiiﬁy in view
view ' of dismiSSalr of Writ  -Petition :filed. by
respondents égainsﬁ the order of CAT- befofe the*
Madras: High Court and further dismissal éf-SLP by
the Apex Court filed by respondents against the

order of Madras High éourt and finally dismissal of
Review Petition by Apex Court which was filed by
respondents on merits ‘as well as on delay against

the order of diémissal of -SEP.

4(e). The respondents have also attempted to
benefit mainly from these caselaws:-

(45 C.A.T., Mumbai Bench in O.A.Nos.286/2017,

0.A.287/2017 & 0.A.288/2017 (Madhukar R. Natu & 2

Others = Vsg. -Union . -of In&ia and..others) dated
06:02.2019;

Sl 1 CAT Chennai and Madras High Court

decisions in case of R. Chandraseskaran;

Bl B Apex Court decision inr Kunhayammed and
others -Vs. Sﬁate of Kerzla and angther,‘ Civil

Appeal No.12309/1996 decided on 19.07.2000;

D
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No.3420/2010 dated 04.04.2011;

(vi) Delhi High Court decision in Writ Petition
No.5082/2013 (Swaran Pal Singh and others Vs. Union
of India and'bthers) decided on 17.03.2015;

(vii).  Gujarat High Court décision-in Hasmukh B.
Desai :Vs.  Director : General; - Spl. Civil. Appln.
No.4464/2016 dated 28.06.2016;

4(f). our careful consideéation' of the above
case details éhows that in. S. Balakrishnan ' and
others, the Chennai Bench of the Tribunal in its
order dated 2é.07.2013 aliowed the. :0.A. ~for gfant
of -3* MACP with grade pay of Rs.6600/- in PB-3 for
_refixing pension and disbursing the terminal
benefits to the applicants. The Madras High Court

by its order dated 16.10.2014 upheld the decision
of . the Tribunal&sby -referring: to-.decision of
Chandigdrh Bench of the Tribunal, (which was upheld

by the Punjab & Haryana High Court) in case of Raj’

Pal,: and stating that the grade pay of Rs:.5400/- in

functional scale, which cannot be a functional
grade - for Assistant Df:ec:o:s an it  cannct be
counted as . one financial upgradation under MACP as
per Para  B:l ©f . the -'MACE Schiene Arnp  BSLE
No©.15396/2015 filed against- that erder of the
Madras High Court was dismissed by two-Judge Bench
Oof the Supreme Court vide order dated 31.08.2015,
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after condoning the delay, (copy at page 97). On
this basis the applicants claim that the decision
of the Chennai Bench of the Tribunal has attained
finality ana its benefit should be.allowed to them.
Howe%er, this conténtion issnot correct:

4(g). The contention of the respondents on this
issue is correct in view of Supreme Court decision
of a larger Bench in Kunhayammed and - others Vg.
State of Rerala and another in Civil Appeal
No.12309/1996-decided on 15.07.2Q00, (AIR 2000 sC
2587) , explaining that the exercise of jurisdiction
conferred on the Suprenme Court by Article 136 of
the Constitution consists of two SEepsTa (1)
granting speciai leave to appeal, and (ii) hearing
thé appeal.: Thig ‘distinctieniiis falso ciearly
demonstrated by thé provisioné of Order XVI of the
Supreme Court Rules framed in exercise of the power

conferred by the Article 145 of the Constitution.
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expreésions often  used by the -Apex Court while
disposing . ‘of sSuch ,petitions arte- . ‘heard - and
dismissed, dismissed, dismissed as barred by time"
and so on.

When at thé_ admission stage itself thg
opposite party appears on cavéat or on notice and

contests the maintainability‘of the petition, the

Court mav apply its mind to the meritworthiness of

the petitioner's praver seeking leave to file an

appeal and having formed an opinion may savy

.

dismissed on merits. Such an order may be passed

even ex parte, that is, in  the absence of the
opposite party. In any case, the dismissal would
remain a dismissal by a non-speaking order where no
reasons have been assigned and no law has been
declared by the Supreme Court. The dismissal is

not of the appeal but of the Special Leagve

ot

o)
e

Petitiocn. When an order refusing special leave
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decided on 08.10.2002, Para 3 states that as in

case of Kunhayammed & Ors. Vs. State of Kerala &

Anr., the Apex Court repeatedly held that when an

SLP to the Supreme Court.is dismissed by a non-

speaking order, such dismissal neither attracts the

doctrine of merger nor amounts to declaration ' of

Court ‘under* i ‘Article 141 of the

SRLE G eetite

law by this
Constitution.
4(1i). Since the - Apex Court decision dismissing

-the SLP against the order of Madras High Court and

Chennai ‘Bench  of :‘the. Tribunal . in ; case of -8S.
Balakrishnan and others was not by a speaking order

ori ~merits, sin‘-our: opinion- it didnot iamount:  to

finality of that decision of the Chennai Bench of

the Tribunal, hence that decision does not have

binding effect. Thus “ the- 2contention  of - the

applicants that the decision has binding effect  is

rejected.
The same was the wview of Ahmedabad Bench

the Tribunal in ©.A.581/2016 and 8 other Oas

Fh

o]

dated 22.09.2017, concluding that in addition to

the principle laid down in Kunhayammed and others,

= == - =T 7 - ~ - -~ =mme=T 7 = -~

of PFunjarb 8. Davinder Pzl Singh Bhullax, the
gariier ' Apex Court Jjudgment in .. gasge gL B,
Balakrishndn, dismissing the SLP does not result in
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affirmation. or confirmation or approval. There is -
no categorical finding on the issue in question and
the issue did not attaimn finality. "

4{4) 5 _ We  also note that; , after the S.
Balakrishnan decision, the same Chennai Bench of

the Tribunal dismissed O.A.675/2013 on 24.02.2014

(in case of R. Chandrasekaran) by taking a

different view than the one taken in case of S.
Balakrishnan and others. That decision Was
challenged by Shri R._ Chandrasekaran . before the
Madras High Court in Writ PetitionANo.l9024/2014,
which was decided on 08.12.2014.

In para 10 and 11 of —that decision “the

. High Court observed that -
“10. We have dismissed the writ petition.
filed by the - respondents herein and
confirmed the order passed by the Central
Administrative Tribunal. ~The  circulars
and instructions given by the Ministry of
Personnel, Public Grievances and- Pensions
and the earlier circular issued by th
Central Board and Excise and Customs da
20 May 2011; the order dated 21 Febru
2013 cgn s ithes Eid of Central Board
i sed pursuant to
direction idn O.A.MNo.140 of ZO0LZ on
file of Central Administratiwe Tribu
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dated 21 February 2013 on the file of
Central Board of Excise and Customs.”

Hence the order of the Tribunal dated 24.02.2014

.was set aside but- the High Court remitted the

matter to the DOPT to consider the issue in light
of sthe :provisions .of MACP Scheme and ® earlier
cLarifications as to whether the MACP benefit can
be given to the'employees such ' as petitioners in
that ease who had been granted non-functional scale
eérlier.

This was the subsequent decision of the
Madras High Court-on:the same issué.i.e. after the
earlier - decision in S. Balakrishnan, clearly
observing that the decision in the earlier cases

(i.e. 8. Balakrishnan):: was - without considering

various clarifications issued by DOPT and
Department of Revenue. In view of that categorical
cbservation by the same High Court, the

Balakrishnan decision cannot be applied to other

cases.

; g P bt VT~
R+ Fha o = T 4 ~vrm2rda e AF o B Al o .
that the grant of NFSG in grade pay of Rs.5400/- in
T * . : ;

==_5 = L ey S R DRSS ST SO DN AL ENC TN  R s,)
Fo—«s TO osUuperlntenaents nesecs toc be counted as one
3 : N ot ol
= a —Salah B et ] —~ = om = NI TN o = 7
ringnelial dpgradation Ier che purpose el  MACE
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Scheme. The DOPT reiterated the same view again on .
02.06.2016 and advised the respondents to take
appropriate action in case of R. Chandrasekaran as
well as other similar cases. Thereafter the 3™
MACP granted to Shri R. Chandrasekaran has been -
withdrawnrand recovery made. There has not been:
any challénge to:.this. Therefore, the above
decision oé- DOPT is the final view on
interpretation of the MACP Scheme to be complied
‘with.

4(1). We further observe that the decision o

Ih

Ernakulam Bench of the Tribﬁnal in O0.A.816/2012, in
case of M.V. Mohanan Nair, -—relying upon view of
Chandigarh Bench of the Tribunal case of Raj Pal in
0.A.1035/2010, allowed the fixagion of his pay with
grant of 2™ MACP in PB-2 (Rs.9300-34800) with grade

pay of Rs.4600/-, which was upheld by the Keral

1]

'High Court as grant of higher pay scale under MACP

Hh

|A.

Scheme was purely on the basis of completion o

requisite years of service by the incumbent. But

In the above various caselaws, we Rote
that varying views have been taken with reference
to grant of MACP upgradation in the next grade pay
in the same pay band or in grade pay in promotional
hierarchy.and for counting grant of NESE as an MACP




T T L R iy T T N A LRy O T T TNy R S T e VT e

46

upgradatioﬁ.' However, with reference to the méiﬁ
question involved in these OAs 1i.e. whetﬁer the
applicants were at all eligible for graht o 35
MACP upgradation with grade pay of Rs.6600/- after
having received NFSG«upgradation eaflier, the mai
stipulations under the MACP Scheme, rules-and the
caselaws directly relevant to‘the present case have
to be considered. A
4 (m) . The unambiguous stipulations under. the
MACP Scheme and cdnsistent clarifiqations issued by
DOPT have alreadf been explaineq.by_us in para 4(c)
above. From them it is clear beyond doubt that the
financial upgradation granted to the fespondents
under NFG is to be counted as one MACP upgradation.
Therefore,  the aéplicants were not entitled for
grant of 3* MACP as grade pay of Rs.6600/-.

The - Delhi High Court deeisions in Writ
Petition No.3420/2010 (R.S. Sengor and others Vs.
Union of India and others decided on 04.04.2011)

and Writ Petition No.5082/2013 (Swaran Pal Singh

=) L = i 2 g SRR J -1 += — o
on--17:03:.2015 - have alse - cotfirned - "that as . pér
Firmvulation £ hea MLACP ~ram +hea £ = 1
strpulztions . © the MACP Scheme, the financial
upgradation is to ke given in the next higher grade
pav and not the grade pay of the next hierarchicszal
post. This wview has also Dbeen adopted by the

dahorll
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{(S.H.K.. Murthy :%and...okhers Vs, Union of 'India)
decided on 20.04.2016. The respondents have
submitted that the above decisions of the Delhi
High Court have not béen challenged and, therefore,
they have become final. V

4(n). In Writ Petition No.8515/2014 (Union of

(India & Ors. Vs. BAll 1India CGHS Employees

Association and others) decided on 09.11.2016, the
contention of the respondents that grant of non-
functional grade pay is tréated as’  finaneial
upgradation for the puréose of MACP Scheme was
accepted.

4 (o). From the details of the case it is clear
that  the applicants. had Joined in. 1982 - te 1983
initzally as Ipspectors. After introduction of the .

ACP Scheme, they got' financial upgradation as 1°*

ACP from 1989, They got promoted as
Superintendents during 2002-2003. Then in 2006-
2007 they were also granted NFSG. That means

before completing 24 vy
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12 ACPT beneflt  anid. one . faegular’ promotion. as
Superintendents, Thereafter they got 2% ACP
benefits in 2006-2007 Tnerefore, after
intreduction o -MACE 3zn. 2009,  theyv: could have
become eligible for grant of 3 MACP only when
gfver completing 20 ysars of service and upte 30
yaears- of  LThedir servige, they did ot get any
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prémﬁtion Or finanéialrupgradation. Hgaevgr, afte;
completing their 20 years of service in 2002-03,
they got upgradation as NFSG in 2006, i.e. before
completing 30 years_of service. i

4(9); As per _stipulation of the MACP Scheme,
since théy "had already received -one -regular
promotioh, one ACP upgradation and one upgradation
as NFSG before completing'24 yearé of service,-how
they  became .= eligible iifor < grant< of financial
upgradation as 2 ACP during 2006-07 ié-not clear.
However, bénefit of that upgradation was given to
them. Subsequently on completidn of: 30 years,
without - Merifying = the - fact” of “‘the  receipt - of
financial upgradétion after completing 20 years,
_they were also granted the financial upgradation as
37 MACP in 2013. This was not allowed under the
MACP Scheme and.the applicants were not eligible
for grant of the 3** MACP® in 2013. Therefore, the
corrective action taken by the ' respondents
subséquently by withdrawing the benefit of 37 MACP

was not only justified.but it was necessary.

4(q) . We note that the case of the applicants in
the present OAs is different =from S. Balakrishnan
and R. Chandrasekaran cases. In. S« Balakrishnan's
case, the applicants were found eligible for grant
of 3™ MREP nd since they were already drawing
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grant of grade pay of Rs,6600/—. However, in the
preseﬁt OAs the applicants were not eligible for
grant of 3™ MACP. P

4(r). As per. clear stipulation under Para 8.1 6f
the MACP Scheme and clarification on Item No.1l6 of
the Scheme that on gfant of financial upgradation
under the Scheme, there shall be no change in the
designation, classification or . higher higher

studies. Financial upgradation under the MACP

Scheme being only financial upgradation on Non-

Functional basis, the availing of ‘benefit-of Non-

Functional Grade by the applicants before grant of

MACP benefit obviously amounted to granting of one

financial upgradation under the MACP Scheme.

Therefore, after having availed of the benefit of
the NFG in the form of. higher grade pay, the
applicants were not erititled for grant of 3¢ MACP.
Because of this unambiguous position wunder the

7

stipulations of the -MACP Scheme

-~

and on having

failed in their attempts through the Department of
Revenue 1in gettingrthé benefit of NFG waived for
becoming eligible for grant of 3% MACP the
applicants know it very well and realise that they
were not entitled for grant of 3% MACP. That 1is
why in their written nectes of arguments 1n Para 11

they have submitted an aiternative prayer tnat
except in case of Mr.Banerjes 0.A.231/2017 and
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7

Mr.Suneja, 0.A.232/2017, if the MACP.benefits have

been granted to the applicants erroneously atleast

action of recovery -in case of 10 applicants =i.e,

O.A.Nos.44 Ay 88,2 186, 230, 1233, 234, . 394,

433/2017 and 374/2018 is unsustainable in view of

Apex Court decision in case of State of Punjab &
Others Vs. Rafig Masih as the recovery: has been
ordered witﬁin one year- of- their réﬁirement or
after retirement.

4(s) .. - . However, the applicants have not explained
as to how the recovery of the excess payment made
to them as 3% MACP would result in extreme hardship
to them. In fact ds per ‘Rule 71 of the* Pension
Rules, even from the retiring employées reco%ery is

to be made and it is the duty of the Head of the

L

Qffice to ascertain and assess Government dues
payable by Government servant due for retirement.
The Government dues as ascertained and assessed by

the Head of the Office that remain outstanding till

the date .of retirement shall be adjusted against

- s et
R IO SBRR M T 2L, ISR SRS N, R SR £ i i £ rd
gverpaymentc -meds co thngi - thi-the 19¥rm O grallt Qf o
MACD hanafd+
MACP ‘benefit,
eo o Tl U O I Yo ared o guse 7 % A s 2
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Chandi Prasad Uniyal case the law is that the
excess payment made due to wrong / irregular pay
fixation can always be Trecovered.
Keeping in view the above discussed

provisions, the Department of Revenue and CBEC have

‘directed the Cadre Controlling authorities to

recover exceéss payment from the applicants and
similarly placed other ° emﬁloyees g - fix itha
responsibility in such cases of overpayments.

4(u). In view of the above analysis, in our
considered view the OAs have no merit. The action
of the respondents of withdrawing the wrongly
granted 3% MACP benefit from the applicants and
initiating recovery ¢f . the dverpayment was fully
justified.

However, after withdrawal of 3™ MACP
earlier granted to the applicants and refixation of
their pay, there was delay by the respondents
themselves in issuing the orders of recovery..

Therefore, in view of the Apex Court decision in

in O0.A.47/2017 (Syed Wasi Ahmed Rizvi), 0.A.48/2017
(8. Paramsivam), 0.A.186/2017 Vv Parmesh),
O.A.230/2017 (C.G. shahane); 0.R.233/2017 (Joseph
ILobo), O.R.234/2017 (Pandit Bagade), O©0.A.433/2017
(M.O Varghese), O.A.374/2017 {5 Patel),
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0.A.324/2018 ((MPS Sengar), O.A.44/2017 (Vijaykumar
U.- ‘Shah}, 0.2.2394 /2017 (U.P. KRulkarni) and
O0.A.117/2018 (V.K. Shastri) against whom the orders
of recovery were issued within one year of their
retirement, should be withdrawn and in their cases
it ‘would be better to refund the améunt of recovery
already made. .In rest;of the OAs (0.A.No.231/2017
and O.A.232/201%)'the recovery should be made.

o Decision:

0.A.47/2017, O.A.48/2017, 0.A.186/2017,
O:B:230/2017%, 0.A.233/2017, O A.234/2017;
0'A.394/2017, ' O.A.433/2017, 0.A.374/2017,
"0.A.324/2018, 0.K.44/2017 and 0.A.117/2018 e
partly allowed only with reépect to setting aside
of orders of the recovery of 3% MACP benefit which
were issued within one year of their fetirement.
However, 0.A.N0s.231/2017 and O0.A.232/2017 are |
-disﬁissed. No order as to costs.
All Mas filed by the parties also stands

disposed of.

(Ravinder Raur) : (Dr.Bhagwan S3Hai)
Member (J) Member {(R).



