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Date of order: \^. flNo/O.A. 1575 of 2013

HonlDle Ms. Bidisha Banerjee, Judicial Member 
Hon’ble Dr. Nandita Chatterjee, Administrative Member

Present

Shri Rabindra Nath Kar,
Son of Late Shib Nath Kar,
Aged about 54 years,
Working as Assistant Accounts Officer, 
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ORDER.t

m Per Dr. Nandita Chatteriee, Administrative Member:-

This Original Application has been filed under Section 19 of the 

Administrative Tribunals Act, 1985 praying for the following relief:-

“(i) An order quashing and/or setting aside the impugned Charge 
Memorandum dated 30.6.2007, impugned disagreement Memorandum dated 
3.7.2010 and punishment order issued by Disciplinary Authority dated 
10.5.2011;

An order quashing and/or setting aside the impugned Appellate Order 
dated 19.12.2012 issued by Director (HR); - .

To direct the respondent |o^?stOTe^the,pay pf your applicant at the stage 
from where his pay has Been reduced with all-cpnsbquential. benefits;

(iv) An order^diffecfing the respondents to produceffof relevaht records before
this Hohble TribSnal for conscionabledustice with a copydp the Sd. Advocate of 
the applidfeT ^ ^

(v) ^Any other orde&dr furtherWder/'or4ers aM^pr direction/.direcfipns as to

r “e Tribi^^€ i. \ ■

2- /"'*b0,h ^“1
!fin o/

' a i3. :|Thfe^submissions4| the |ap|hc|ntia^made througfi^his' Ld. 

Coun%l,isasM^-,Xyb-'^»^^' |

(ii)

(iii)

1It on

I 01

>vas served
■, v* /

Wh.s alleged,/ that the

%A major' penaltyl charge sheet
‘Sa, ” J « ''X...

\ ‘ ■*"

applicant/charged officer wherein it

&(i) upon the
J

% I
applicant/charged offrcer while posted and functioning as Assistant 

Accounts Officer (Cerifed),, under CAO (Centretf; Calcutta Telephones,

BSNL, committed gross misconduct during 2002 and 2003 inasmuch as 

he had not properly processed several bills of M/s Foujdar Construction 

and M/s. Saikat Traders in drawing of. 10 & 20 pair PIVF overhead cables 

by the said firms and signed on several bills for payment without proper

check resulting in huge wrongful pecuniary loss to Calcutta Telephones.

It was further alleged that, by his above acts, the applicant/charged 

officer failed to maintain absolute integrity, devotion to duty, and also
iU

r

J.
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4 acted in a manner which is unbecoming of a public Servant, thereby
/ violating Rule 4(l)(a), 4(l){b) and 4(l)(c) of BSNL CDA Rules, 2006.V/-

After completion of enquiry the disciplinary authority penalized the 

applicant/charged officer whereby his pay was directed to be reduced by 

one stage in the time scale of pay of Rs. 20,600/- to 46,500/- for one 

year. It is further directed that the applicant/charged officer will not earn 

increment of pay during the period of such reduction and on expiry of

(ii)

such period, the reduction will have the effect of postponing further
E" .# -

increments of his pay. The;^ applicaritychirged officer preferred an appeal

'h^.
but the same was^fejeeted by the Appellate Authority.

(iii) That theHeriquiry c|me' tS^eonclusion that charges as
detailed in^rticle (b) .d^AnneAreJ-II ^ tfie^rfem|kNo. VIGf2006^A/2(C)

/ -Q"" \
dated 30^6.2007 stands pfdved ^aiid^ all^dfier^citarges asjdbtailed in

/ -r ” ;-v. i? v'"^. 4
article (a); (c), (d), fe)' & :(f) bf_,-Annexure If Of tH'el/above Charge Sheet

merho stood as NOtSroVED^^// ' M *** I
t t-" .v‘ ^ ! Vs? % '^4' f

(iv) t That,’the Disciplinary Authority, yide%his memorandum dated
s; J ^ \ /

3.7.2010, howevbf/^serv4%4^^disdpeepefft:^//npte uporrf the

&OS h"

\
7^ %

$i/ *''e, *<>: \
applicaht/charged- officer^F and, after, modifying thp\fihdingsf of the

\ ;*7>■s\V- / /"
enquiry officer/nheld that all the-chargesdeyeled,against^the applicant are

proved. 'X. ' ; ' -'i
:■?

(iv) That on the self, same cfrarge^a Tnajor penalty charge sheet was
'-V. .-.r

issued against one Shri Dipankar Saha, the then Assistant Accounts

Officer. He was exonerated from the charges. The case of Dipankar Saha i

was examined and reference was made to CVC seeking second stage

advice against Sri Saha. Subsequently DOT, in consultation with CVC

advised the exoneration of charged officer. In the case of the

applicant/charged officer, however, no reference was made seeking

second stage advice from CVC.
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(v) That on the self same charges a major penalty charge sheet was also 

issued against Bidhan Pal, Accounts Officer, BSNL. Punishment was also 

imposed upon him but the said punishment was set aside on the ground 

that the Disciplinary Authority, while disagreeing with the report of the 

enquiry officer, brought in issues extraneous to the scope of enquiry of 

the charges and supplemented the charges through the mechanism of 

disagreement memo. Liberty was granted to the Disciplinary Authority to

• y
%
&
f

pass fresh order based on the report of enquiry: officer.
(vi) That, the applic^t^c^'|efioiicCr,Rafter *issti;ance of charges,

<iv " ' f4/f, ,
prayed for produc&oft of additional documents' sliSfing their relevancy.%

SJ1
The applicanAyas inforaied^i^ offic^^ft^No. 27.9.20^ Ito items

from po ^ .p5®^s per

DOT°ifmd 6f^8s;5^^^»®a|“u”ei%Not7 & 

51 feree° “* adthe J^ppliclint that sifajMiti^if^fe^fe^x^ot vital iijfesp^t of
I ■ t W /1 1 I % ^ I r

Disciplihai^ Proceedir®^herifofeJihlabkeri^e^ additional ^.dqcum^nts,
I ^ ^%£. i I 1 XjP Ithe entire enqu^^r^feedli^^g^^^|^^as^^^a.9 (b) of ^le 36 
\ ................. ^-

of BSNI|, ConduGt,i!;Disbiplirie and Appeal Rules, 2006.%^ |
\ J/

4. The ^applicant/charged'hfficer .has-advanced the following grounds,

inter alia, in support^of his clairn^T i} ‘A ^

/
#/
/
/

>:■

Jf/
(a) That, "the^chai^^heet-waS^not based^hn admissible facts, 

that relevant matefiSs^ were excluded while irrelevant • i

materials were included in the charge-sheet.

(b) That, the principles of natural and procedural justice were

violated flagrantly.

(c) Though the applicant had prayed for additional

documents, the same has not been furnished to him

thereby causing serious predujuce inasmuch as the
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applicant has not been allowed to defend himself 

appropriately in the proceedings sans such documents.

(d) That, the orders of the disciplinary authority was issued 

with a biased and prejudiced mind.

(e) That, the appellate authority failed to discharge his 

functions as per BSNL (CDA) Rules, 2006.

The respondents, per contra, have disputed the claim of the

r

5.

applicant by arguing as follows:-

(i) That, the applicant, ^w'liilelwOfking as.lA^sistant,,Accounts Officer
* c/y _

(TR), City, CalcutteNr&ephones was issued with a charge sneet proposing 

inquiry agains^iin und^p#8fe"%6 BpI^^^Rules, 2^:^, b^ issuing

• ch‘,e'd%rA2007
(Annlxurl^-- Rl) advg? the£

Charge an inqu^r, by

%. /■' ,,r jdr’ s \ M'
appointing ah Inqyunrfg^Authority and a Presenting Offeerlo present the

x, ^........... av/ / .

%said

\ # •/' r. ’Xr . ^ % if if
blhalf of thfe^iscipiiifai^au^oritFfr^rhe applicant parficipated in

X V .. , ‘ ■ .../ ./
the departmental ^'inquii-y'1 4hfi:r<defen1ded'* himsblf •

case on
.»v

irf the inquiry

f«his^l3efenc^A^fistant., -V
proceedings after tstkihg assist^hce^o

The applicant/charged officer, oh receipt of Inquiry Report, (along(ii)

with reasons for disagreement with the findings as intimated by the

disciplinary authority), submitted a detailed representation dated

21.7.2010 on the inquiry report as well as the notes/points of

• disagreement, addressed to the disciplinary authority.

(iii) The disciplinary authority examined the said representation and

considering all submissions and points raised by the applicant therein

Cl

i

s;
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J and taking into account all evidence and records of the case, and with 

full application of his mind, issued a self-contained, reasoned and 

speaking final order dated 10.5.2011 (Annexure R-4).

(iv) The applicant/charged officer thereafter preferred an Appeal dated 

10.6.2011 addressed to the Appellate Authority against the said final 

order. The applicant/charged officer filed an O.A. in the Tribunal vide No.

Ir

680 of 2012.

The appellate authority thereafter issued a reasoned and speaking
£ C:; If

order dated 19.12.20jpMsed^^ the applicant in 

his appeal, rejectii%%4ae'claim of the applicant. ^

(V) That, afegh t^^l^^c^^fficer'hadj^iested for 

additiodal^unren^^ by ^e^iring

auth|iritj4the ot# th% the

?:• ’ft

1disclli^ aUthoirJ^^S™ints coJS n| be 

furrjsh^o the d^teterds^h werep|t of

the fee<^r^.of enquiry1^^^i|ll3|:f^n^dc^-;'the applica^chirged
0,"c\ /

Ih^their^vijifien statements, the respon^S’nts^would also refer to the
sS^ '/ J'

daily order sheets' on which^-t-he^signatifre ;qf the applicant/charged
y>s rs,4

officer or his ^ defence assistant hhdica^ted the^concunrence of the 

applicant, who hacfe^not obj'eCted^td^Ke contentions of the said

proceedings.

5. The primary issue before us is whether the principle of natural and

procedural justice were vitiated in conducting the disciplinary

proceedings against the applicant.

6.1. The applicant had averred that a major penalty chargesheet had

been issued on the self-same charges against one Dipankar Saha, the

then AAO, who was exonerated from the charges on the second stage

f

f:
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advice of the CVC. According to the Ld. Counsel for the applicant, no 

such second stage advice was obtained by the respondents in the case of 

the applicant and an invidious and discriminatory treatment was made 

out to the applicant by the respondent authority in not obtaining second 

stage CVC advice thereupon. The respondents have clarified to our 

satisfaction that in the case of pipankar Saha there was a difference of 

opinion between the disciplinary authority and the first stage advice of

5

\J- ■ •y/
y/

the CVC consequent to which the second stage advice was sought. In the 

of the applicant/chargeSloffi ‘̂,Itlfer<£|i>ei:ngi non such difference of 

opinion; second rS’tage advice was not required^as per^ rules. The 

applicant; notVfieing in a||pysifeon|tolcnfilenge the said;|.co'htentions,

а, !r"fn#resB ““

(b) S E^neous is^s^ffi^u^&^ie^isc^ary authgnfy il his 

disa^^htnote; f J | ^ |

%hat no hel^

penaltylwas utiw&rahted./' %\ \ j{X vvA ^ A\^y /
б. 3. The ^primary mlegation^6f*the .ap.plie^nt/chafged ptficerAeing that

case

\
%

»&
%

W1' 1I;j-. 'ip*-

S

(c) , the

... A
he was prejudiced tfyvthe ndmftifnishingldf additiortlj documents by the

^ ■

respondents, we referifq the appficantJs^l3^misrion#rnade in reply to the

% #c'* •s\
%

written notes of arguments submTtted^by the respondents and we quote

verbatim therefrom as follows with supplied emphasis:-

“It is stated by the respondents in their written note of argument that certified 
photocopies of all the 46 relied upon documents as listed under Annexure III to 
the charge Memorandum were supplied to the applicant which is a fact on 
record of enquiry. That out of additional 54 documents as prayed for by the 
applicant ,52 documents were allowed by the Enquiry Authority. But out of 52 
additional documents, 9 documents were supplied as would be evident from 
daily order-sheet (DOS) 13, 14 and 15. The additional documents vide serial 
nos. 45, 46, 48, 49, 50, 51, 52 except 47 have been served upon the applicant 
during the proceedings. It is pertinent to mention in this connection that 
additional documents vide serial nos. 1 to 40 are respective files relating to 
issue of work order with regard to 40 bill of the contra.ctor in connection which

?
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the allegations of committing misconduct were brought in the articles of 
charges.

In this connection it is submitted by the applicant that charge sheet was 
issued against the applicant under BSNL, CDA Rules, 2006. The said Rule, 36 
deals with procedure for imposing major penalty Rule 36, Sub Rule 9 provides 
that if the employees does not plead guilty, the Enquiry Authority shall adjourn 
a case to a later date not exceeding 30 days, after recording an order that the 
employee may, for the purpose of preparing his defence.

a) Inspect the documents listed with the charge sheet
b) Submit a list of additional documents that he wants to examine and
c) be supplied with the copies of the statement of witness, if any, listed in the 

charge sheet.

Note: Relevancy of the additional documents referred to 9(b) and the copies of 
statements of witnesses referred to in sub-rule 9(c) above will have to be given 
by the employee concerned and the documents and witnesses shall be 
summoned if the Inquiring Authority is satisfied-about their relevance to the 
charge under enquiry.” . \ f'

% ''t1 ^ b' $ .fT?
The applicant, op:%25.09.2007 made a 5for prbjdding additional
documents and^also jbrayed for permission to utilize ^h? additional documents. 
The applicantsjih support ^f-^his^contention stated^tfie relevancy of the 
additibnai^pGuments. The|SubVdivisior^dl'EThgineer vide Tetter dateck27.09.2007 
informed tTf£ DivisionalfEhgine^r thit hi haS sear.ched all the -available records 
inr the'^offjce of SDE blfttdid :not fmd|any record JBdocumentl^of the items from 
iho 40^ti 44 (An^urfeA/%o'|he1pititifeT/ \
t. ^ fee applied were maiifpinSble for

^maintenance worK^bU'Whe^oul^hof^defdndfrom^tHe^point of ^preparation of 
IA^fed Maintenance supplySf some rde^t Official
| document as page^iof the Defekce-briA The
* Enquiry Officer i^his^Ehquiiy^ipbr-tte^ihtiS'^ut.the^said statement matie by changed officer. 7^ appU^tk^l^re^ntationgi 25.09.200Mequisting 
s the^Enquiry OfficfetoteroyiSejfAd^tionll ^ocurnentsi' indicating thq. relevancy 
| (Annexure A/3 of tile; OAj^The Application, mtde b$;fiie applicant^for* providing 
| additibnal documents / was f 'Torwarde’;dpf to the t>J1^-,pivisional 
^Engineer/ Entally/'BSNl^Saicutta T^elephonesr^tee said officer/informid the 
^Enquiry Office^i^(pffice^gi^ategktefbt20p7ili&;Reports submitted by 
eoncemed^SDE m^connection wifH^Aiihexure (3T^.ge'shthat Item-1 to 40 and 44 
is^being forwaTded^Tpr^fufther necessary acdohf^.certificate Was given to the 
effbet that as.,being the-'^similar case with Sri Dipafikar ^Sa^a, tee same copy is 
handed over to^fTKar (Annexure A/4 to the^OS). But\n>the^Witten argument 
submitted by; the "Resppndents-'it-is .statedtthat certified photocopies of all 46 
relied upon documentsWere^supplied to ,as; Listed under Annexure III of the 
charge Memorandum the applfcant^whichlis Wfact on^fecord^bf enquiry. Out of 
Additional 54*.docuihents as prayed ffor by the applicant,iff52 documents were 
allowed by the^EnquiryW\uteori^:^ But^our^ 52 additional documents, 9 
documents were supplied as would Se evident from*Caily order-sheet (DOS) 13, 
14 and 15. The additional'documents^yide^seriil’nos. 45, 46, 48, 49, 50, 51, 52 
except 47 have been served upon the applicant during the proceedings. It is 
pertinent to mention in this connection that the additional documents vide 
serial nos. 1 to 40 are respect files relating to issue to work order with regard to 
40 bill of the contractor in connection with the allegations of committing 
misconduct were brought in the articles of charge.

*l‘t:

s* t

i
|:

Therefore, from the written note of argument submitted by the 
Respondents, Additional Documents sought for by the applicant i.e. 1 to 40 
which are relevant for the purpose of taking a decision on the charge sheet were 
not supplied to the applicant and therefore failure of the Enquiry Officer to 
furnish the copies of the documents to the applicant must have caused 
prejudice to the applicant. The Honble Apex Court in the case of Triloknath vs 
Union of India had been pleased to hold that:

In our view the failure of the Enquiry Officer to furnish the appellant with 
copies of the documents such as the first information report and the statements 
recorded at the Shidipura house and during the investigation must be held to
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J have caused prejudice to the appellant in making his defence at the Inquiry. 
The Inquiry held must, in these circumstances, be regarded as one in the 
violation not only of r.55 but also of Ar. 311(2). Accordingly we quash the order 
of removal of the applicant from service passed by the chief commissioner of 
Delhi. The costs of this appeal shall be paid by the respondent to the appellant.

It is the responsibility of inquiring authority to examine the request of 
charged employee on the basis of relevance mentioned by him and in the light 
of the nature of the accusations, and to decide which documents are to be 
allowed for defence.

The guiding principle is that the power to deny access to any document 
must be exercised in such a manner that it does not prevent the charged officer 
from defending himself properly or does not cause him any prejudice.

The Government of India have issued detailed instructions on the basis 
of the decided case-law vide, the MHA OM No. 30/5/61 - ADD dated the 
25.08.1961, which prescribes guidelines to the inquiry officer as below:

Relevance of the.documentsl/sh’quld-T.be looked'at from the view point of 
defence, not of prosecut-ion;' ^ -i-. |
Even if document W slightly or only irr someway relevant, it should be
allowed;::-:, 7 '' "
In case ;;the relevance is .notaclear.do the inquiring/authority at the time 
whffx-^the request ® access^oulddaokbe rejected;
and’:: I f I’ .jA \
In case of refus^ .reasonstshduldnnvariablpbe recorded.

_ ^ \ t ?: ;F Jr y % ^
. The question^dfi,relevance of dbcUrnents shall'& decided by?the inquiring 

authority on the^basis of the Iriforinatidn^ ^ itj There is^h^*'procedure 
empowering the Mquiring .aUfh6ri^pbfexamine.any''d(3cument (of^ay''witnd:ss) for 
deciding its relevance to the mattdrjuhdereriquiry.” p ^

6.4 The- srespondents ;have: Gohir^yehteS/Ihis^coilfention mildly, their 

only exctfse being thabthe disci^lih ary?, atith'orityot being thS 'jCnstddian^ n . - / /1V \ ^
of all documents, it wastnp.t possible^forithet disciplinary authority to

(i)

(ii)

(iii)

(iv)

I

I
.ii"f_; • jr

furnish all th.e^adyiti-Gn^ docT^^S^eque^d^pf ‘?>X the applicant. 

According to ’-the ^respohdents, while 46 relied' upbriVdpcumehts

I

were
/supplied toHhe applicant-out of §2 additional, documents, # documents

- - t ^ ?■'
: ^ -.y ,jr

could be supplied . and The additional documents*'! tp;40 and 44 which 

were respective files relating to issue of work(lorder with regard to 40 bills 

of the contractor, could not be furnished to the applicant/charged officer. 

The respondents would also rely upon the report of the enquiry authority 

in para 6 of which the enquiry authority has stated as follows:-

“During the course of hearings all reasonable opportunities were extended to 
the charged officer, Sri Rabindranath Kar, AAO (Central) viz. (I) he was allowed 
to nominate DA of his choice (ii) allowed to request for additional documents (iii) 
oral statement to CBI Authority of 10 witnesses had also been supplied to the
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Charged Officer vide DOS-15 (iv) allowed to present Defence witness, if any. The 
charged officer did not submit the name of any defence witness vide his letter 
dated 25.9.2007. The charged officer requested for 54 Nos. of additional 
document out of which 52 Nos. were admitted by my predecessor vide DOS-2. 
Nine (9) Nos. of additional documents were supplied to the charge officer. Forty 
three (43) Nos. of additional documents could not be supplied due to non­
availability from the field unit.”

The respondent authorities would also refer to the daily orders in

which the counter signature of the applicant indicates his concurrence to 

the daily proceedings but as such daily orders have not been brought 

before us by either of the parties, we are not in a position to examine the

MStisame. "V ■%

^ 4; .
From the pleadingslbfef&re us, we find-t-ndt 0'm25.9^2OO7 (Annexure

,V!' ■ \
A-3. ^ the. O.l^he appli^^a^lp^r the adgftionaMdocuments 

and in / Annextire A-4 dto tfie ®.Al, we Ahtfean admission trom the 

respondents ‘that Sri. No^|p ^ and

44 are np^adily applicant. ^ 1

The.applicanfeg^l^^^^aii^ this issue of iron-

flit %, m ^ |
furnishing of additidMoctiingr|t|t|fpr^e^fciPlmaiy authoritv in
his Irferi notes of d^^/a^inft lhe%^^eement. Th? applfcant,
howeSer, did alority

\ ' /" ■ *''■% ^ J?
in which,, in Annexure &-4.0 colly, to the appii'eant^chai-ged officer, the

.. X, \ .^ / ,#rapplicant had stated as follows:- - ! jV &

ry.
A'1

%J?f;

I
3

|
i;I

<\ K- i '.Hi• f l s,>i ^
“ Right frqm the^beginning I have been receiving jolfs in expressing my 
stand. I did ask. for 54*0nos.j, of departmental documents with reasons and 
relevance, which, theS)cpurt of Inquiry accepted and asked P.O. to supply the 
same to me. I received ohly-;9^such„documentseTeaving 46 nos. in the dark. On 
giving cognizance over the documents, the court indicated that the documents 
were part of the inquiry process and without which the inquiry would be 
hampered. Moreover sir, the files I required were all omnibus ones with details 
of the billing transactions and contained every details from prior to placement 
of bills in them and depicting other ingredients of interest of knowledge of the 
Inquiring Authority. But access to such files and like documents were denied by 
the department, the prosecuting party (Annexure A/10/1 85 A/10/2). The 
punishments were imposed, thus, on denial of principles of natural justice.”

jr-\»
*r-

The appellate authority, however, issuing his orders in Annexure A-

13 to the O.A. has dealt with this matter of production of additional

documents cursorily whereby he has observed as follows:-

I
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“The contention of the applicant that access to certain files and documents were 
denied to him is not tenable. It is observed from the observations of the Inquiry 
Officer
opportunities were extended to the Charged Officer. Moreover, it is observed. 
that 52 nos. out of 54 additional documents were admitted on the floor of the 
inquiry proceedings. Further nine additional documents were supplied to the 
Charged Officer. The Article of Charge is proved to the extent based on the 
listed documents, and additional documents supplied to the Charged officer 
and other oral evidence. Therefore, there is no merit in the contention of the 
appellant.’7

in his report that during the course of hearings, all reasonable

f
V-I

■I

Judicial pronouncements are quite categorical in context of the 

duties of disclosure and the BSNL (CDA) Rules, 2006 rules contain

provisions to ensure full disclosure of documents on which the
A-

disciplinary authority wishes 4o rely! fdr proving, the'charges against the
..... \ $ W V. .fi

. ^ \
employee. :: ' " *

' 'V'’ \

The Note'helow Rule Disciplined Appeal)

Rules, 2006-days down rts undbr:-: | | / \

^ \':Vf \ \ i ? # /' **** v I
:“Rule 36.(9) If thet;empl6yee does riot plead'guilty, thel|Inquiring Authority shall 
"adjourn the cas^daJatei •date|nbi|,exceeding;..thiftyfdays, after^r^cording 

■ order that the employee may. fof^tbeVpnrpose of prepanihg his defence:
: ... f- • ... s

1. (a) Inspect the documents iisted^withitiiexhafge sheet^ 
r (b) Submit a list pfjadditipn^.documbnts^tl;at:he wanfifTo examine;,,and |

(c) JBe supplied with the copies:f'6f^tHie1fiStatement2!6f,.'vsa^ness, if any ^listed in the 
.■ charge-sheet. / / f | |

!|, NOTE: Relevancy of the'^dditxon4l dlcuments^referred to 9(b) and the copies of

summoned if. the Tnqiiifmg Authority is satisfied 'about theiK.relevanpe to the 
charge under enquiry.”

an

i

I
'f.

.*
And," therefore, along with-t-he-.-chargesheet a list of documents that

\ ’x, ' ... ^
proposes to sustain the charges must be delivered .to the charged

■;.v

employees and the enquiry authority is'tinder the i(6bligation to allow the
.. K""

I-

charged officer inspection and documents for the purpose of preparing of
>■

defence.

In B. Surinder Singh Kanda v. The Government of the

Federation of Malaya, 1962 322 it was held that it was a long

standing rule of natural justice that if relevant evidential material is not
i

disclosed then the decision making process would be vitiated.

!
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The Hon’ble Apex Court in Tirlok Nath (supra), as relied upon by

the applicant/charged officer, and in:
/

State of Punjab v. Bhagat Ram, 1975 (1) SLR 2 (SC);M
State of UP v. Mohd. Sharif, (1982) 2 SCC 376;(ii)

(iii) Kashinath Dikshita v. Union of India, (1986) 3 SCC 229,

had consistently held that non-disclosure of such documents

would amount to denial of reasonable opportunity. Significantly, in

Suresh Pathrella v. Oriental Bank of Commerce, (2006) 10 SCC 572

the HonTsle Court had Jield\3iai nShssilpply? of, documents where such 

.. . f < / t..
omission caused no’-.,prejudice to the delinquent, didmqt amount to denial

of reasonable opportunity-r^ln Chandrdrhd iTewari v. Union iof India,
j:- ' , f

1987 (Supp)*SCC 510ihe^Hon:pDi% Apex Court ruled that: \

“While consideriHg;-this questionVt?has^tb .be' bornexinlmind that delinquent 
officer is1 entitled‘to have copies‘df:ihaterial,and‘'relevant documents onlyiwhich 
may. include the -copy of- statemeht-^ofr.-witnesses) recordedr*cluring the 

; investigation or preliminary-ehquiry {'dr.ithe^copy of any: other document which 
may have been -relied on Jn* supporfvpf . the., chaiges^ If a document has no 

■i bearing on the cliarges.-of*ifdt1'is/ not feiie^qnJby.the^eriquiry officHr to support 
■ the charges, or iflsUch document!* of materiahwas rrfdt necessary for}the cross- 

examination of witnesses' duringfthe; enquiry, the,officer cannot insist upon the 
supply of copies of such, documents;, as^the {absence of copy of sucfPdocument 
will not prejudice.the.delinquent officer. ifIhq^i‘ecisiqniSoCdie question whether a 
document is^materiaPor not'v^^de^rfd^upon .tHe facts^and circumstances of 
each case.” ■-Q-4 ... ' \ /

In this case^r it; is Admitted that the relied up6n documents were 

indeed furnished to the applicant and non-furnishing'of the relied upon 

documents is not the bone of contention in this dispute.

The applicant/charged--officer^hasrtstated in detail as to how non­

supply of files relating to issue of work order with regard to 40 bills of the 

Contractor'were relevant for the purpose of his defence and the absence 

of the same would be prejudicial to the applicant/charged officer.

Upon a perusal of the items 1 to 40, 44 and 47, it is seen each of

the items 1 to 40 relate to work orders of June, 2001 and item 44 relates

to certain records of sanction. Item 47 relates to a letter of Member

(Finance), Telecom dated 27.2.1970. In the memorandum of charges.

£•4'
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however, the alleged misconduct of the applicant were stated to have 

been committed during 2002-2003. Hence, it is necessary to decide as to 

whether the work orders of June, 2001, as prayed for by the
/'

applicant/charged officer as well as the sanctions & letter referred to, are 

essential to examine the allegation of misconduct committed by the 

applicant while passing the bills in 2002-2003. The basic allegations are 

based on non-availability of estimates on Maintenance Works, works 

having purportedly being shown in the bills as related to maintenance 

work while actually relatingtbd^projVct-wprkJand the DE’s incompetence
+ s ■ ‘ V

to make expenditure without any detailed approved expenditure by the
fy ■%.

competent authority, all^df^ which wefl^reportedly ignore1*! by the 

applicant/ charged Officeratyhe time/of cfiecking of th^bills:^. before 

release ofmayment.^The list'of docurhenCsrais relied'i'upon anofurnished

to the applicant/charged officer^did^bohtaiih, inter alia, the-«estimate
? ' ': i "; ^ — |

register,; 'the copy dhthe^ohigihalihifls}\he^financikl handbook ds-^PfisT
.A j/’* / / * \ \ y-v *

Manual as,well as the Delegationidf FinanbialTowers based on^which the
"1 ^

?charges were framed. l% *••»/'
Hence, Jhe^moof^question, which require to;l'be rJsplYed is^iwhether

the additional documents at'lr-to.il0,,^-.4^and 47 at Annexure^A-3 to the~ . s *
/; / ./ j*O.A. were relevanf^fpr deciding on. the7'allegations made against the

ri / %

r’

applicant. The enquiry, authority‘admits* that the*4tf number additional

documents could not be supplied due to non-availability from the field

Unit. The disciplinary authority did not deal with this issue at all and the

appellate authority had cursorily dismissed this aspect after observing

Articles of Charge have been proved based on the listed documents as

well as documents furnished to the charged officer.

We, however, are of the considered view, that,

L(*



o.a. 1575.201314

the appellate authority, particularly, in his powers under Rule 

51(a) of the BSNL CDA Rules, 2006 'was duty bound to decide on 

compliance to procedure as laid down in the Rules and whether 

non-compliance has led to failure of justice. Hence, the appellate 

authority ought to have paid more attention and issued a 

reasoned order as to whether the applicant was prejudiced on 

grounds of non-supply of additional documents;

The applicant alleges that the DA in his disagreement note had

(i)

y

(ii) u: 4
brought in issues^extrahedSsitd^thelch'arges? The disagreement

% : if#
at Annexure k-fe to the O.A. dated 3.7.20l4fJfswr.eprdduced herein

JF* \ \ l f ^ "
Jf" ^}%R^|A^crfkRrfcS^UMITED^^ „

^■■"qffice o#feEF telephones
^LEPHOffi^N^^^^OpilKOLKA^rOO^O!.

f\ ■); % **** .^JMEMORANDHM M
^ ”w'A charge sn%t"under Ruldf 3^> ’bf^BSNL CD’A^Rtiles, 2006 was, issued to

^ Secretary Ao the^ CGM, Calcutta Telephori^s" is^loeing sent herewith. The 
Misciplmaxy'authohty disagrees with the fmdiOrigs oFth^'inquiring'authority 
th^the fellowin^extentt--^. , 'V^ '' / ■/

ti. •’» . .. y

as under:- ii
.V

’V.

%•Afe

IIhe 3-7-2{%Q*3 "i;
1*. 1■f

.1 §

*
Z.
%

For (a)*of ‘A’ tinder para-’6'bf Inquiry Report^
The chargedi" officer an Assistant Accounts Officer checked the bills and 

signed on'-%,the reverse side of the^bilTs without abiding by the
■'"Si,, -

rules/guidelines/prior to issue pay orders by^fehe AO. Though he did not 
certify the bills under^th.e^stampmwhere’the term ‘certify’ is expressly 
mentioned like the officers who executed the works, but his signing on the 
reverse of the bills amounts to certifying the bills on necessary checking 
done towards issue of pay orders by the AO. Since AAO/JAO assists AO the 
issuing authority of pay orders who issues the same primarily on the basis 
of signature of the AAO/JAO on the bills which is as good as certification 
indicating that the particulars etc. mentioned on the bills are in consistence 
with the prevailing rules & guidelines, the signatures on the part of the 
charged officer on the bills in question were in violation of the prevailing 
rules Ss guidelines, thereby, the charge against the charged officer is

M

i

established.
For (b) of ‘A’ under para 6 of Inquiry Report:

The 57 bills (amounting to Rs. 5,25,415) of M/s. Fouzdar Construction 
and 55 bills (Amounting to Rs. 4,90,155/-) of M/s. Saikat Trader relating to 
the period 2001-2002 were put up by the charged officer himself in 2003 for

i
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A/ A and E/ S approval for. debiting against Prior Period Payment since 
provision for liabilities for bills had not been kept. But at that time the 
charged officer did not bring the facts of contravention of rules/guidelines 
like non-availability of detailed estimates thereby, inability to ascertain 
existence of billed amount within the provision of fund, booking expenditure 
simultaneously against project & mtce. Heads, passing of bills without 
having powers/authority as per rules etc. Thus, the charge against the 
charged officer is established.

Thus, the charges against the charged officer under (a) of Annexure-II of 
the charge sheet is partially established.
‘D’ under para 6 of Inquiry Report:

The bills of the two firms M/s. Fouzdar Construction & M/s. Saikat 
Trader were passed at an exorbitant rate i.e. Rs. 120/- per metre without 
preparing any estimate with the said rate. The charged officer tried to defend 
stating that the circular dated 11-05-1999 was not endorsed to AO(Cash} & 
AAO is not tenable as he did not even point out at the time of clearing the 
bills how the said rate was cohsiB.eredrfon-issue of work orders and passing 
of bills. Hence, ^the^charg^llro'ught^agaihst’'tpfe .pharged-pfficer under (e) of 
Annexure-Ilspf the;charge sheet is established -i' ^

under par a/6'of Inquiry Report^... ^ \
BeingiAA^O the ch^gfH^ffiieV^wallfduty bound tb'"assist the AO as per 

rules/guidelines. Thoh^h thl CO aslistetf^Te^AO as evidenfefrofn the note 
sheets, which \^%)ut\p4by|:h^isell fo#%>taining E/S from
competent authority lid signatures of the COloh the bill!' but' he|did not

r vf*** the 0 of h^f ^AAO’* thereby, he fg^dno^h^g^toiejm^reismsibiliUes^he P.0. duly 
,1 pointed out the lapses on^th^pai§)fsthe^CO in his^ brief. Thus^the Charge

'^mhexure-II d||hehhl-ige^e^i||e:si^lishech!fe^.A |
QjThe contei%^of’fie^||4^taen»htin ^l defence bngfreg|-ding 

applicability of Rule q67ibfiBSNL|C(mdiict^isc^line 8& Appeal) Rples|2006 
% L does not hold gdocllh view of RuletjSS^of s^nie^Rules i.e., BSNLJCofrduct, | Discipiine & ^pSfeRSlesI 2o|)6.|Fu4^he statement of the ;CO in 

I Conclusion^S-'noi^^i^^dilfi^hatr^eyjut any qSery or 
'% question mafk-;'ln-;,the entirety "of above .e|)iso'des’, is not correct as per 
ydocunientary e\d'dence vide defence documlntssmarkedas ^D-2 / 23)57) page 

XP./4) ah’d’fel&ed pages.^ / /
^.Findings offhe inquifysmay^^reforefoe treated’as rhodified accordingly 

towards respective charges viz. Charges..as:,detailed under (a)^of Annexure II 
of the charge%heet is parEllyl'Rrbved mid- charges^as detailed under (b)
& (f) of A:hnexure^II„pf the charge sheet arerJ.Proved while all other charges 
under (c) 85 (d) of Annexute-^JI.ofitheaeh^fge sheetr;ai% Not Proved.

Sri Kar, AAO is^hereby given an opppptuni^ to make representation, if 
any. The representation shburd'Be^submitted in writing to the disciplinary 
authority within 15 days of the receipt of this memorandum failing which it 
will be presumed that he has no representation to make and further action 
will be taken by the disciplinary authority as per rules.

Receipt of this memorandum shall be acknowledged by Shri 
Rabindranath Kar, AAO, CTD.

.r''

l'

%■

$

3
I

, (c)

Enclo: As stated

(A.K. Garg)
Chief General Manager 
Calcutta Telephones”
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As no specifics on extraneous factors have been spelt out in the 

representation of the applicant/charged officer against the disagreement 

note, after examination of disagreement note, we are of the considered 

view that, prima facie, apart from a reference to prevailing rules and 

guidelines of the respondent authorities, the disciplinary authority does 

not appear to have brought in any extraneous issues in his disagreement

^ ■

note.

(iii) Regarding the averment of the applicant that no financial loss were 

caused to the respondent ^aijftolitieljltl^retiSs no «at>sblute estimation of 

financial loss by Jlle "respondent authorities in thl^egara\excepting to
state tha, thefelXthe^.^S^^d at ^exo^t rate of 

Rs. 120/- perimeter wilhoilt^ahy Itsmdhrd esfimkle based dn-sehe;dule of 

rates? theleS. The to hugSecLat,

lossfto (Calcutta Te^I»3^^^J^bsolute!estimte of

f’4 %

fuI

% ' " !;■ ]>} I
conclusion can I

(iv) The allegation dfl.bias against the disciplmary ‘Authority/ in the i

/-Ae' ^-ng-

absence ofispecific averments^ andwfollowmg the ratio in#Khen$ Chand v.V

J5i-V
* /'% s

Union of India & di*s. AIR 19^8 SC; 300 y tands .a§ not^stablished.

In the interestyfinaturai^ustieef^th^efore^^ve^quash the orders of7.

the appellate authority dated 19.ri.20l2 at Annexure A-13 to the O.A.

and, we remit this matter back to the appellate authority to examine the

scope of the prejudice caused to the applicant and to pass reasoned and

speaking order, particularly on the issues of:-

Prejudice caused to the applicant on account of non- 

furnishing of documents as alleged by the applicant / charged

(a)

Officer;

!
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Whether the disciplinary authority had introduced extraneous(b)

■ issues in his disagreement note;

The extent of financial losses caused to the respondent(c)

authorities as a result of the actions of the applicant/charged officer. 

The applicant/charged officer would also produce before us the

orders of the appellate authority in the case of one Bidhan Chandra Paul 

wherein the appellate authority exonerated the said charged officer on 

the ground that, after hearing the charged officer, the appellate authority
si. ^.< I ^ -f ^

found discrepancy in .The lo^ersJbtL Iherifdisciplihary authority and
€%,' < / # , %

thereafter set asideHhe orders of the disciplinary authority. -
' ■C’J

The app<:)l;ne t^bi^jected to gjfe. ^personal
hearing to^ appli^)fe^gel m^th^regard his

if 0**%* X\lf %fin4r^therea#^«^^^4cide 'V868
broiightsfagainst conseq&eat effects

‘ The O.A. is partlyfallowe'd to thelextent^bffthe above dkeptiods. No
/' f I I l‘

%.

8. 1 ■'as^S.

0^44^ i•$
orders on costs. I

#:,a\ $£.
-h %%S-

■%>

$r%> V /
‘St

*■

XT- /% S% s*j\■e\% rwaae>r^r,,7-st!—
\v1a %% (B&ishaBcdnerjee) 

^ Judicial Member

• r

(Dr. Nandita Chatterjeej 
AdministrativeMember
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