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CENTRAL ADMINI STRATIVE TRIBUNAL
KOLKATA BENQH, KOLKATA

!
? No. O.A. 350/00091/2017 Reserved on: 17.9.2019
| | | Date of order: g if- A%Q
" Present Hon’ble Ms. Bidisha Banerjee, Judicial Member
' Hon’ble Dr. Nandita Chatterjee, Administrative. Member
Shri Achyut Kumar Bal Neogi,
Ex. Supervisor (Audit),
Son of Late Pradyut Kumar Bal Neogi,
Aged. about 68 yedrs;..
~Had ret1red fmmﬂserwce O™ sugerannuatlon
‘ _Erom gih % - s T *;L,
",/ the Pr. Accountant Ge%eral (G%& SSA),
L WB, TreasuryBulldmg, B e J"?
Kolkqg#—w’é’i‘*é o "14 i,

B

B3 . r’%( 3 - )
2. Thé Cgmptr;oller};and‘ Audltor Gﬁwneral India, -
RO the Comptrollera&"Audlt@r General of India,
a9, Deendaj’r“" “ﬁ’adhya.ﬁa@Marg,

New“l Glhlmlwlﬁ.m]?Q‘]-: ‘

3. The Administrative Officer/Staff Entt. - 1,

Office of the
Comptroller & Auditor General of Indla

9, Deendayal Upadhyaya Marg,
New Delhi - 110 124.

4. The Principal Accountant General (G & SSA),

West Bengal,
O/o0. the Pr. Accountant General (G&SSA],

West Bengal, Treasury Buildings,

2, Government Place (West),
. 7 '

/
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Kolkata 700 001

. 5. The Semor Audlt Offlcer (Administration),

' Office of the Pr. Accountant General (G&SSA),
West Bengal,
2, Government Place (West)
Kolkata 700 001.

.. Respondents

For the Applicant. - : Mr. K Sarkar Counsel

- For the Respondent;

he respondents ‘%&reje@tlon -of
: : ,ﬁwﬁ'@ ?1

¢ Iggquwr ,unal m;%ghe 1rlistant '

" his’ prayer fr pay f1xat10n haS%é"?pi’;
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To set »rlght .ethe‘ pay,gﬁnameljéagéfﬁhgﬁaﬁ’ﬁh%an‘; with resﬁ?ect to

% Y
"%} % ,}. Ty % ;,;‘ ? Ve, i %‘!?"% 78 g p .
l%;i_apph;.qan*tes pay W"ﬂ:s@aﬂ.ml .§.1.9. 4T 1th consequ nt q ashmg of
%‘*‘ E . ” ."”ﬁ“—% .q‘?’
or@lers dated Sf 12@; 8@&?2‘ 24 8«@0 1?*6@ gﬁ? 11.2016 and
26. 12 2@»1:@ respectWelyL. =T
ﬁﬁ%%I 2

(i) To recast the entire pay‘? t1on after taking mto account the
:proviso to FR-22 and Rule 10 of CCS (RP) Rules, 1986, at the
time of fixation of his pay in higher post as on 20.5.1985 and

11.9.1987 by setting aside that respondents decision dated

126.12.2016. | M
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2.  Heard both Ld. Counsel, examined pleadings, ‘doouments on
record. Written notes of arguments have been submitted by both parties.
3. The primary grounds advanced by the applicant in support of his
claim are as follows:- |
(a) That, the respondents, vide their communication dated 6.11.2015
(Annexure A-12 to the O.A.) had clarified the provisions under Para 229

| of CAG (Ménual) of Standing orders (Administrative) Vol. I 2rd Edition,

1970, to state that promotee UDCs had“an: opt1on to appear for DCE
prior to completlon of 9(%%;151 s of&e :lar @r&ce&nuthe“cadre of UDC.
W’? @ i
Accordmg tcﬁthe applicant, the conditions !g"’s‘ﬂl&c laid down in Para

TR P Y
wa‘m i ’-‘?jﬂr&wﬁ“% ﬁtﬂ; )

Mw

‘#,F %‘ﬁpcgshould;lhz%}%g quahﬁeg ﬁﬁﬁ%thgs DCE in

¢ , - %
. four conseeutzve exarﬁéahat‘mns_ 13 mniediately: '_.after co £’"ﬁ§@et1o”t"1 of 90

""" I 3

:- A I;:ygand not;;g ;ptloﬁal as

2]

daysﬁrom@he date ngashls PIOR ‘u‘rda-to %

Ii ‘6% g;.

() Thiapphcant tclaumﬁ h 'tl
as UDC on 4'?‘5 471973 as ag {the ‘-apphcant Who Nvas d1rect1y
: - e

II
promoted

?‘ ‘
recru1ted as UDCa;wffh ffectﬂz‘from,aISQ 1"97‘2 ST Mfaz_umdar however

% &7 g %ﬂ S fﬂﬂ&*

,,,,,

was allo;wed té apdpea%hn fie relevant DCE orn, 24”*5 19'%3 ﬂfe only W1th1n
Js ,é' . ;

5
oy _-*‘“ %‘“’i:“" A
20 days from the d te %gf I’flsﬁpggmrggtloﬁw Acc%ordmg 16 the,-apphcant
promoting Shr b__‘Mazun%‘dar whés fas qumor o hg;_n-f“as UE-C to appear in
B, ; s

e
wfggvﬁan 111egal act, thereby

depriving the applicant 1hvidiously from h the benefits. The applicant
would further aver that a thorough training is required before the
promoted UDCs would be qualified to appear in the said DCE
examination, and, accordingly, a time span was mahdatorﬂy laid down
for this purpose. Relaxation of such time span in the case of his junior
was an.arbitrary action on the part of the responde‘nt authorities and,
accordingly, on account of their misinterpretation of Para 229 of the said

bt
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4 0.a. 350.00091.2017

Manual, the applicant has been deprived ef benefits granted .to his
juniors. The applicant, accordingly, ‘claims that his date of promotion
should be antedated w.e.f. 1.5.1974 at par with that of Shri Subodh
Chandra Mazumdar. } |

(c) The applicant has also advanced the rationale that, according to
provisiens in Proviso to FR22 and Rule 10 of CCS (RP) Rules, 1986, his
entire pay should be recast w.e.f. 20.5.1985, and,;from 1.9.1987

respectively. The apphcant subm1ts that he, .was reverted twice and

wm o g

promoted thrice between tl’rlﬁegperloﬁ 3.1 1’98§and d. 9?11%87 on account of
A IV I

restructurmg of h1§‘~~off10e and accordmgly, as granted in ”the proviso to

=

4 to hzmwﬁ&th incremen.tad ﬁeneﬁts on

,é?eé";a,?;f ,

# a“i-?urther appomted to

: - &
the higher@ost SO ; ‘"1 %,beneﬁt aéféount
g M 7 5 g’“’@ \
of sﬁch pmwarrantedt eversion wwn Y
3 i’:m* ”f‘ih o Hage g
4. i Th'es respondenl d the claﬁgh og the

spsmedies

L [ £ P : 7!' r} 'f‘:‘ g
appl; a%t z%n the followu‘}tgfg’igjﬁdﬁsz—% iy g
.,: ‘Qf":;j g . ﬁ‘)

' ~q_1?1‘alt~of~8‘}azn"dmg=@rder (Admz'

1, 2n dﬁEdmon 31*6;70 states that a promoted@LDC‘fghalls%aave to fpass the
- ‘%‘s

Vol.

B f”lf mﬁ%% W S

DCE w1th1n two years of hlsmprobatlen If an exarmnat%@)n is held,
b it e ,;E -3, % «,#'ML -E"P"»
however, w1th1n 90 aays of szuch promotmo"% the premotgﬁgﬁUDC was quite
"‘FAL,‘ AB‘"..

at liberty to either appear%f;eﬂforem@@ﬁd ays of h1§1§tpromot1on or within 2

w"*ﬁr:.; sz o vl ”U

years of his probation as per Para VrEksE the Manual.

(b) The respondents have also referred to Para 288 of the CAG Manual
that allows any temporary UDC who have rendered at least one year’s
service (continuous or otherwise) oh 1st May or 1st November to appear in
the DCT. Hence, Para 288 refers to a temporary or officiating UDC who
have rendered at least one year’s service as UDC and does not refer to a

(ot
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LDC promoted to the post of UDC, liable to qualify in the DCT within a
schedule time period. -

(c)  Further, as per para 286 of the Manual, the Office of the AG, Hqars.
is to arrange for training of new reoruits in terms of a condensed course
for three months and for promoted UDCs in 6 weeks. Completion of
training, however, was never contemplated as an eligibility condition for
for promotee LDCs to appear in the DCE.

(d) According to the respondents, Shn Subodh Chandra Mazumdar,

R

with whom the apphcant sgek& pantyge‘ '.,,:;s_fte“élatmg*hls pay scale, was

;.

g
UuDC appo1nt &d on 15@ 1953;
}t t i‘gb (: %

%?
apphcang;Accordmiﬂgly, §T1r1 Su "o; arac M mdar was?ér’ﬁanted his

P4

x
§
$
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Lot

(d) %espondi%ts gould ’furthﬂgg?gfgé ec s at thel”'miﬁ}no anomaly. ,;,n pay

Er

fmatloglﬂf%of the gappi%%a,t}é:f} in terms of FR 4:22 fandmlgR %26 off service
% % # Ar‘ & N“ﬁm “d& gy
regulatlons To "substannate respondems*’ﬁfdould stafe th ‘g.t the applicant
ﬂwl M "n —~

Y G # ‘“
was appomted‘**as "‘"*UDC ofh 1 9&1972 e}%lahﬁed 1n"‘j CE{"n 16.11.1973,
}'"ﬂfm ., m&ﬁ‘; 4

promoted as Sr. Audrcor w. €. f %1“8m1984*f€?f%¥rt%ﬁs-Aud1tor on 1.5.1985,
“m"( W’“ 7

promoted as Sr. Auditor once éyiqééeun ‘on 20 5.1985, reverted back to

Auditor again w.e.f. 1.11.1985 and finally promoted as Sr. Auditor w.e.{f.
1.9.1987. The eotire process of reversion and further promotions
resulted out of a judicial decision resulting in bifurcation of the Office of -
the Office of the Accountant General (West Bengal).

Initially, the applicant had applied for antedating of his pay with
respect to one Debesh Chandra Saha, Ex. Sr. Auditor, junior to him in

w
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the said cadre. Shri Saha, however, had qualified in the DCE in May,
1973, earlier than the appli.cant and, accordingly, his claim of antedating
of pay with reference to Shri Saha fails.

The respondents have refuted the second contention of the
applicant on revised fixation of pay with grant of four advance
increments in terms of CAG circular dated 10.2.2011, clarifying that the
fourth proviso to FR 22-C, relating to protection of pay previously drawn,

states that a Government servant appomted to a post on a second

', FTR, d‘?&s .
occasion should not drav%; !lgg:ss gy»:tha% gfha”ﬁj}?? d:rew ‘in that post on the
. ‘?ﬁ;d

previous occasmnﬁfBetween 1.3.1984 and 1.11. 198§£the apphcant was
; - i £

vénted to the pé”‘”st%é{{;udmor

g w J;P

twice and gé 'l"a'

e

N:pay in tH€Sr, Audltor
W ' -,

wﬁ* ‘g’é’i‘ Ko e 3
dre@@@g prev101£1‘s,§focc, sion.

g*’éy" ."

t=h'a'f :

SRR

4 .ﬁ W &
ew such ] pay 0 such
%

n;
uth wffor mcrement 1“11?”the stage
kil ¥
@l ‘ﬁas the apphcan s’ pay
| gﬁ“‘r .....
durmg the per1od~qfrom”‘“‘i iy 3 'Ma ,,nth“ 5"ﬁ'1c1a1:1ng pos%;: of Sr.
5::3;"!‘ mr;“%' -g-“ 2% %.;‘*? z f
Audltor idid not contam,,gany stage at which hl’S du"tlesavvere@for more than
;, K f ; i : % #ﬁ S
e, "m ﬁ,ﬂ.a"” ‘%g‘, 4
the mcremental%perlod ie, 12’”m0nthsw1;h etap ph&cant s clalm tg*additional
B S S it
increments does not*’arlse rf a@ AR o
"ﬁ% %M"a.; ’ #

The respondentSedwoungé‘l orreferstot the pr0v1s1ons of FR 26(a) and
oy »-ln-!f‘jiﬂ.*‘\,{; M} gg‘p\

(b) that warrant that all dutles coun? Tor increment to that post only in
which the Government servant holds a lien i.e. in the substantive post

only, which, in the case of the applicant, was that of the Auditor.

5. Hence the two following issues are to be decided upon for
adjudication in the instant matter:

L
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(i) Whether the applicant’s pay scale deserves to be antedated with
referen':ce to the pay fixation of Sh_ri. Subodh Chandra Mazumdar w.e.f.
1.5.1974.

(iij Whether the entire pay fixation of the applicant w.e.f. 20.5.1985
deserves to be recast in terms of the provisions of Rule 10 of RP Rules &
proviso to FR 22 c.

6.1.(a) | To decide on the issue at (i} above, we would refer to Para 299

of the said Manual, which. states as follows AR
« PROMOTION OF LOWER%DIVISI@N ICLERKS TO UPPER DIVISION
"@ﬁ, E T Wfﬁﬁ %
299. A mammumlg%of*g vacancies in the Upper Division Cadre in Civil Audit
and Account ’@fﬁces as well as_in.the Railway and efence Serv1ces with five
years” 'serfice: c:fr more, whorﬁ%@dmplayed conspxcuous ab111ty Promotmns are
to Be ma@le solely on '.rﬁ?éﬁnt ’%Detraﬂeésr mstructzons will be; 1ssu%d by the
Comptroller & Audltzor‘*.General frém gimeFto t tnne regardlng the manner in

'wh1chﬁ%rsons are to;ébe sele&ed forrfprornotxon k. #‘“‘fm . ﬁ

:i’ 3 Every promotlon wﬂl bel
8 halli’ihave to pgg?%ega];% :
g,"years“ of his probatlon, This “""’pe G
J takifg the examination. Bt 531 ‘ ‘é
pr&ﬁohon he rrxaj,[wnot“*{?iﬁ A ys,,gmstead take the foun.-—consemutwe
¥ exaffinations helﬁi’hmmedlately tfahereaf er andg%_e penod of probatlo% shall be
B extetiled to allovx’?“* ofﬁhm ubem}ééfiongh ynmlhngness or 1nab111t:‘3‘/“1§i to take an
% examination except‘ vhef" it s; elé Within 90 déﬁng of his promoﬁon 1f not
? explamed to the satlsfaction off the A%countanat,._.(}eneral or the™Head of the
r‘De:patrtment concemed,%mll‘ mv"rlve 1mmed1atea«rev151on and he shall ng

tbe conmdered;f'(zr promotlonﬂ '“% _H.“-"&@ ARG “‘gﬁ

rdlflanly g1$e him four«*-s'éhances of

ion De heldl within 90=days Bf the
R Wy

‘Q’ A(‘r ~&,& ok
From the above *the followmg is inferred?® o ‘i‘“-
‘1; ’5;, & F ‘Q .‘f %‘?‘—’&a - z "ﬁ» ;}
(1) Thfe m’atter anrelates "0, promotlonsv“”f Lowep D1v1s1o 4

..-«mwﬁ- A
Upper Div%smn Cl rks . L A

fzk

a1'

(2) Every pr@mouon,wﬂl be on probatlon ”#ﬂ e

St
W Ty e i
"’\f—- . i 2P e -qw"""’ i

i
(3)A promoted Lower Division Clerkmshall have to pass the
' Departmental Confirmats "r*y“*Exammatlon within two years of his
probation. This period will ordmanly give him four chances of

taking the examination.

{(4)If an examination be held within 90 days of the promotion, he
may not take it. He may instead take the four consecutive
examinations held immediately thereafter, and the period of

. probation shall be extended to allow this.

(5}If the promotee fails to pass the examination within the
stipulated time, he shall be reverted at once. No additional time
or chances shall be allowed for passing the Examination.

g

/
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(6) Unwillingness or inability to take an examination except when it
is held within 90 days of his promotion (if not explained to the
satisfaction of the Accountant General or the Head of the
Department concerned,) will involve immediate revision and he
shall not again be considered for promotion.

Shri S. Majumdar, being a promotee UDC from LDC, had to qualify
in the DCE as per provisions of para 299.

(b) Para 288 of the said Manual is quoted as hereﬁrider:—

“ D- DEPARTMENTAL EXAMINATION QUALIFYING FOR CONFIRMATION OF
CLERKS IN THE UPPER DIVISION

288 The following regulatzons;,ar'éﬂapphcable to clerks in the Civil Audit and
‘Accounts Offices. They Swill a130r applygk rf'giuta??s fhutand e
Posts and Telegraphs, qAufidﬂ: and Accounts Ofﬁ?:e% and; the Rallway and Defence
Servme Test A&ldlt ‘@fﬁces - ,{«f"' f‘

; @ &

(R e" g
T ber» Ife:he faﬂs O appear at any of these
X teverapmcumstances it may be, he is to
R G2
Crand. thaj;ﬂ,..,chance will count agalnst
ssible, Thoseéﬁwho fail #6* pass the

gt_ﬁe number i e
“eX4mination g:nthm the“f chanc % wedp-maty beroffered appoiritifient in the .
SE@Q_;WCI' D1v1s1onﬁ if there ares;vacanme’%‘ in th%t cadre and if theﬁwork and

I'conduct of 1nd1v1duals durmg theu%semce_s,m tHe%Upper Divisig Cadre have

b gbeen satlsfactoryu@therw%se %hey;mll be dlscharged i %,
.‘ » Mr&,« .. @ . '??’ iﬁiﬁ‘:ﬁ 5,
NOTE - Accountants:’:qe"‘ ;Val an%i other Heaels q; Departments may ét their
discretion; ccondonet,ideﬁc'ie c’i Swm'sthe;aprescnbed servu:e of one yeafkupto a

3
ALTENENE
ﬁtw}ﬁv k‘ %W’—l‘l

% limit ngt’ exceedmgtho months. 5 . E’
e 32 . '_‘*-\. "". . 2

%'?;.uch *of'e’ tﬁfe temporaxy and officiating clerks (e1the1:; recrulted? direct or
promotecl from* the Lower D1V1310n) aswﬂhave passed art Iﬁ‘of the SAS

;‘

uuuu

examlnatlo’&ﬁuﬁ{’l‘helr §c:<5>1'1ﬁrm£at10n in thegUpper DIV‘I!EIOH mayﬁbe done in the

s b
usual manner.” ", goRe . “e,‘*éya o‘&*’

(¢} Subject to other presc"r”ibedmcondmons’*bemg fulﬁiled the temporary and
officiating Upper ]Blwsmn Clerks should be con51dered eligible for the issue
of certificates of quaSI—pEt’m"anencyﬁ»m”their favour under the Central Civil
Services (Temporary Service) Rules, 1965, only after they qualify themselves
for confirmation under the conditions prescribed in clauses (a) and (b) of
this paragraph and paragraph 287.”

The following is deciphered from the above:-

(1) This para refers to the Department exami;hation qualifying for
confirmation of clerks in the Upper Division.

(2) The temporary and officiating clerks in the Upper Division, who
have rendered at least one year’s service, conttnuous or

A

s
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otherwise, on 1st May and Ist Nevember, are eligible to appear in
the Departmental Exarh.ipation. |
The applicant had to appear in the DCT as per p:ara 288.
. ;I-Ienc,e, while Para 299 appliee to promotion of lower division clerks
to  upper : division clerks, Para 288 refers to such Department
exam{nation which would enable Upper Division clerks to qualify for

conﬁrrnation.

The apphcant is a direct recru1t atid-not a promotee UDC. Hence,

B

B P ™
he d1d not come W1th1n ,the‘rpurwew«r@f Pargz 2?9§®f the* Manual
' t’f“m"f’;;,;‘ %{. : d !&: Pé? ’
(c) Upon an analjgs%ls%of the above, it is clearly genved that the LDCs
| o » ;rrwﬁr;_,_ N,

‘ : ‘ E’s— . :'?l ";:\.
optlons»to quahfy in th"e% DéE,eﬁhej Ti- 1th1&‘r:1 1:\7&7‘5‘?#t
7 53 J‘?i P, ,%r, % & 0 o

b R % of such ;rom%hon

&ﬁ:&wﬁe ﬂ 5 i} e o 2%

r‘“r”" = SIS i . gﬂ - ﬁw’m %
% There was noggompulsron- PPCAT, Wi ’mt A1 ’E‘Q@ﬁdays bututhere ‘was

»« aw #“_Wﬁﬂwu 3 g ‘, ‘\ = . 1@‘.

an ava11|ablze option t@' t hegpromr bteer fois V

e Pl 5;
ilni pa;ra 299, th ”;eg iS5 nbd stipt 14tiok that:';f,sthe 1ncumbenwg§ had to

) "“%%ﬂf TN | K g}?
undergo a detaﬂed"’coursﬁe‘o ﬁ:ﬁ%h}pirggﬁg‘r-fﬁ&‘” ppearmg in the D%:E as

PP g 5, g
clalmedtby th“’e apphca:nt Hence, the promoted LDCsaleadLﬁa clear option
Il” ! 4‘0 e *éﬁg% ;,;-ﬁ’ [3“ &

S "’ T .'f' ;f; z‘u £
to appear n the DCE " accordlng omth‘elr compe ence Slan Subodh

Chandra Mazumd;“f'r“‘madmlttedlyw‘promote!i as UDG’ afterf {he applicant,

vl -r

‘ﬂ-u,
_had appeared in theb«quahfymg"“fexammatlon on*..4’ﬂ5 19’73 and, having

S 14 r’l o

’tu’

qual1f1ed started accessmg his h1g':

pvay scale thereafter.

Judic‘ial ratio in the conte’xt of stepping up of pay has firmly held in
Union of India & anr. v. R. Swaminathan (1997) 7 SCC 690, that a
junior'l’s .ad. hoc promotion within the circle to which he belonged, while
the senior tzvho belqnged to a different circle was not offered .any adhoc
promo‘.tion,‘. did not entitle the senior.‘to stepping up of pay with reference

n

~
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“to junior’s pay since pay did not depend on. seniority alone nor is mere
seniority a criteria for stepping up of pay.

In Calcutta Municipal Corporation v. Sujit Baran Mukherjee
1997 (2) LBESR 398 (SC), the Hon'ble Apex Court ruled that, where a
junior person, on transfer to a different place, is being paid extra-
payment by way of special pay or overtime pay for discharge of the duty
outside his normal duty due to special circumstances, the statutory
principle of stepping up of the pay so as toe. be on par with the junior

would not be attracted, AccordangTy éxa»s the fadmntedh Jumor promote

ﬁsfr”?i ‘é {r f’ ?{
LDC, Shri Ma_]umda:r qual1f1ed earher in DCE, as a#$Dp
’% u Wﬁﬁg’::* o3 : |
we are of the co’nmdered _veff‘ tghe ;a“ﬁﬁ%mt S clalm falls t”%succeed
; e % i ! g -» %

in antedatl%ghhls payﬁfie f%:l 5%**197 & oF o =% - 5 %%
i iy {F %:m AR

Ve ““’”%fs':;,;h AT LN a &
6.2. fRegardlng theféecgmgﬁd 15sieMiam ely,»,-,uson recastlng of the _appheant s
pay%flxatlon on the frbi"‘”‘g‘"é%i’é“‘mé”f“ ‘Rz
of the aboV,,e provisiofis are*exasrm (zl{rl%i
»%lt -{S
wop B &
% g bi'i ; ! 1§ n{%
i“}; o ; w A n}
Ya)  “FR 22 fjeedhe 1n1%alﬁp%y o‘% iﬂ overfiment
a post on a tlme,,,scale of;T pay 1s-regulated:tas follows Stz x”’ ér

- (a)(l} Where a Govg‘“ﬁment servant holding a post “otfer than a tenurg post in
a %ubst t1ve or temporaxy or officiating capac1ty 1s$romoted or appginted in a
substantNe temporary‘?or officiating capacity,»as thescase m‘gy beﬁ subject to

" the fulﬁllment Bt the e11g1b111ty condition as prescnbed ﬁtthe relevant
Recrultment ”‘?Rules, toﬁanother pos'fmwérrymg dutles and respon31b111t1es of
greater 1mportg’“nce thanr’those attachmg 'toithe’“f,post hgl»d by hirh, his initial pay
in the timé¥scale ofathe higher post ishall’ be ﬁxedﬂat the stei%e next above the
notional pay arrlved at “bysincreasing his pay i in-réspect of\the lower post held by
him regularly by G, mcremeﬁ”t"" tethe sstage at whichi fach pay has accrued or
[rupees one hundred only]3 whlchever is more. s

[Save in cases of appointment on deputatwn to an ex cadre post, or to a post on
ad hoc basis or on direct recruitment basis], the Government servant shall have
the option, to be exercised within one month from the date of promotion or
appointment, as the case may be, to have the pay fixed under this rule from the
date of such promotion or appointment or to have the pay fixed initially at the
stage of the time-scale of the new post above the pay in the lower grade or post
from which he is promoted on regular basis, which may be refixed in
accordance with this rule on the date of accrual of next increment in the scale
of the pay of the lower grade or post. In cases where an adhoc promotion is
followed by regular appointment without break, the option is admissible as from
the date of initial appointment/promotion, to be exercised within one month
from the date of such regular appointment.

*Provided that where a Government servant is, immediately before his
promotion or appointment on regular basis to a higher post, drawing pay at the
maximum of the time scale of the lower post, his initial pay in the time scale of

o
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the higher post shall be fixed at the stage next above the. pay notionally arrived

at by increasing his pay in respect of the lower post held by him on regular
basis by an amount equal to the last increment in the time-scale of the lower
post or rupees one hundred, whichever is more.

(2) When the appointment to the new post does not involve such assumption

. of duties and responsibilities of greater importance, he shall draw as initial pay,
the stage of the time-scale which is equal to his pay in respect of the old post
held by him on regular basis, or, if there is no such stage, the stage next above
his pay in respect of the old post held by him on regular basis.

Provided that where the minimum pay of the time - scale of the new post
is higher than his pay in respect of the post held by him regularly, he shall
draw the minimum as the initial pay.

Provided further that in a case where pay is fixed at the same stage, he
shall continue to draw that pay until such time as he would have received an
increment I the time-scale of the old post, in cases where pay is fixed at the
higher stage, he shall get his next{rmcrement on cornpletmn of the period when

ey, &
an 1ncrement is' earned i 1Q th?ﬁtlmevscale of the negjr pest. ™

L % 1 gs & "r;,h

A Y -4 £ £ £
On appomtme%lt on regular basis to such a ﬁgevg post, other than to an ex

cadre post onddeButation, the Government servant shallﬁﬁave tH"e} option, to be

exercxsed‘zwuh.m one monthﬁﬁ%% e dateggof ﬁrsuch appomtment for fixation of

his pay in th?e new post«wrfh effect fr'%m gthe daté"!‘of appomtment@to the new post

ors with.effect from th date b2 mcrement 'in, the old%‘post l ’I%
Iy % R ’“ﬁ T
**(3) \'”When appomtment te the %‘ne ;gpost »1’8& mad&%n his own#requeét under

*"sub Lrule (a) of Rul% 15 of'the, éa.ldi mles‘;&jgnd th’é@ymam%m?um pay 1nz;t"h‘ : tlmnge-scale

iof thatvpost is loéi}'*g”?“than“%h%&iﬂf)‘i‘"gl e Ect .ct of: 3».th”é"g““o’1d>; post held»ére'gularly, he

& T
@ shalls draw that max:mum as; h1s«‘zﬁ !

ﬂk # . z,.

%ﬂ?‘

T J r;,,f» i E R :&a ﬁaig ’3’4‘,
g? %Provided that; both lnfz:ases coVered ﬁyt Claglse (a) and m"{ ases,jiother

’%than;the cases of re- employment aftrer r;emgnatlomor removal or d1sm1ssal from
ﬂ*the public Semce covereq?t’al% Rif hewt @ i"

‘1&,4 “ ‘é
EX

x_&-‘ % A S iy,
(1) Has prev1ouslyt{held sub§tant1vely or ofﬁmated’” 1n '*%‘.v ;
(1} Theﬁsame post, or 'Ez ;%
s*:(11) s L;A permanent or temporary post “on the same>t1me scﬁe or
(m) YK permanenwt post or a temporary poétt%(mcl{xcln}gfi post in a
%h body, tgncorporatedmor “fot, which is wh@lly orgsubstantially
: P owned' or contr )
-2 a e
e cale or Ca
(2) Is” appomtedusubject to the fulﬁllmentxof the e11g1b111ty conditions as
prescrlbed in thevrelevant Recrultment Rules to a tenure post on a
time-scal€? ‘identical with that of another fenure post which he has
previously held ofiregular;basisys#™ "

d by, the Governme%t) on %;1 #identical time-

:E’

Then the initial pay shall not, except in cases of reversion to parent
cadre governed by proviso (1)(iii), be less than the pay, other than
special pay, personal pay or any other emoluments which may be
¢lassed as pay by the President under Rule 9(21)(a)(iii) which he drew
that pay on a regular basis on such last and any previous occasions
for increment in the stage of the time-scale equivalent to that pay. If
however, the pay last drawn by the Government servant in a
temporary post had been inflated by the grant of premature
increments, the pay which he would have drawn but for the grant of
these increments shall unless otherwise ordered by the authority
competent to create the new post, be taken for the purposes of this
proviso to be the pay which he law drew in the temporary post which’
he had held on a regular basis. The service rendered in a post
referred to in proviso (l)(iii) shall, on reversion to the parent cadre

W
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count towards initial fixation of pay, to the extent and subject to the
conditions indicated below- ..

(a) The Government servant should have been approved for
appointment to the particular grade or post in which the
previous service is to be counted;

(b) All his seniors, except those regarded as unfit for such
appointment, were serving in posts carrying the scale of pay in
which benefit is to be allowed or in h1gher posts, whether in
the Department itself or elsewhere and at least on junior was
holding a post in that Department carrying the scale of pay in
which the benefit is to be allowed; and

(c) The service will count from the date his junior is promoted on a
regular basis and the benefit w111 be limited to the penod the

..«erule and:, Sub_]eCt to sucl; condlt%éans, as the Presm*iqg%lt may%prescnbe be
gw%‘fﬁmatmg proréﬁcﬁjon 1nﬁthe c;au:lE %ésof the service which the authority
4 competent to grderig romotlon may ﬁEleczde and may thereupon be
”fgranted the sam e PAYE h& ther mthﬁ:r wﬁhout any speaal payiattached
ey st O
to such posts?i‘as they Would have recewed 1f sﬁll in the ordmary me
ire P, R B LS .

BN

i ’; "‘;.; B .? : . : y
MIII) "of, thistsufest ﬁ be deerned
to involve %’?ﬁ o hi ofafdutie s wal res
Importan
fﬁk’ “the post

é

IHELQ i’llSapl'OInOtlﬁonﬂ or appointifieht ofion a
i‘égscade of pay dent1cal gg"éfe 5, o sl i

9%; 535 aéytz%lmg Yontained” in  this rul ’E whé‘ire a

{holdmggan ex-cadﬁz:g%‘ﬁggt is promoted or*‘apgpmted
g h1s caegre thls D8y*1in the cadre post will Be fixed
only W1th reference to@%&p%m Dy in

S

1ve pay n the«cadre post wfuch he
wowld have h‘eld ?gbut for his holding ﬁaa;rily exafcadre sypost 0uts1de the
ordmaryfchné“ﬂ\of semce by virtue of whifgh hé becomes“;ehglble‘* for such

% v
promotlon or appomtment " k‘d;}a S %vg}:%f “ 4 E.
y TE & h"*”:‘?a ‘m"-?“' . A sﬁ‘? ‘« i

i o, 22t : A
’h Rais SR L A5 3

" “On re-appointment to the same post held earlier/to the post with same or
identical time scale of the post held earlier - The pay will be fixed under FR
22(I)(a}{1) or FR 22(I}(a){2}), as the case may be, subject to the condition that the
pay so fixed shall not be less than the pay, he drew on the last occasion, and he

: shall count the period he drew that pay on a regular basis on such last and

' previous occasions for increment in the stage of the time-scale equivalent to
that pay.”

(c) as well as on Swamy’s - CCS (RP) Rules, 2008, para 10 which is

reproduced below:-

e \

o
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“10. Fixation of pay on re-appointment after the 1st day of
January, 1986 to a post held prior to that date- A Government servant
who had officiated in a post prior to the 1st day of January, 1986 but was
not holding that post on that date and who on subsequent appointment to
that post draws pay in the revised scale of pay shall be allowed the benefit of
the proviso to Fundamental Rule 22 or of the fourth proviso to Fundamental
Rule - 22-C, as the case may be; to the extent it would have been admissible
had he been holding that post on the 1st day of January, 1986, and had
elected the revised scale of pay on and from that date.”

(d) The provisions of FR 26 as cited by respondents are also noted

'afOI' mcrement i

as hereunder:-

“FR. 26. The followmg prov:smns prescnbe the conchtlons on which service
counts for increments in 2 txmevscale s

Ay B e, g B <t T
. L EOR st & ,}? 4,? A
(@) All duty 1n ‘:t Gstrion 5 time-scale cbuh gs for ﬁmcrements in that time-
. -3

scale;

3 i v? ;'%i"ﬁ
’ e A’ﬁ‘.y y

“"”%-«a\f“‘“pés’eﬁf%"fmarrlv1ng at keife date tof the next

SPUT
_ -scale the fotalq,ofiallf such penodséfas dol not count
ia;lme scale% shall bezadded to the norni‘al date of

mcre&{nent in tha‘

: ’%l
%ncrement %‘%,% % E% 5; F ép&ﬂ" R ""'W?i s,%
%&«;s Jf' ; S5, %%*@%'é wtfﬁﬁ M}ﬁwfgv@ T %
(16’}(1) Serw;e in anotherwgggty th%gy«’than a% post carry1ﬁg l€gs pay

o

'lg-l égs,pawhether in a suaB’stani:we or
eputatic “tlon& Qut. G)ﬂ India andsleave except
se ’EHanI”on Thedical cernﬁcate%shall

',A_‘a};le ”é‘pphca@e to the postzon &rhlch
% ythe Goveriix ent ,,s*ervantw‘ liehy, as well as in thesstimes scale

m:;*‘* apphcable To:the posts “Sr ﬁogtg,"?if '*‘ Vi Q‘Wh}ghs;he would hold»,.a lzen had
i L s

@L Steferred thy (5 Clause%. ‘~r”*’f¢;;’f
W‘f""oft'unatmg‘fcapa01ty,
extraordmary “Teave t

famcount forimcrements ;1% e

- DL %)thervvlse thahmon mechcal

: certiﬁcate and the;»,,penod of deﬁ;;ut_gho, out of India shall count for

e plicable“to a« St Th.which a Govgi'nment
Servant wa§j‘ fﬁc1%t1ng af the‘ tithe he proceeded’ on leave or deputatlon
ou} of#Incha and would have continued tb ofﬁcmte but for his proceedmg

n‘feleave or deputatwn out of India: '::-t 5 ‘,

.& '. ;?L e, e o - "% . ; (.,

“ﬂProwded tifat the Presfd‘entwmay-;!"&n any. ucase, in whxch he is satisfied
that thes, extraordmaryx leave wast,wtaken for amy cause beyond the
Government servant’s. ,control or- for prosecutmg hlgher scientific and
techmcal stuches, direct that' extraordmary leave AShall be counted for

g

mcrements under Clause €u{1) OF_{11)ppmrrss™ =

.....

iy, s
(o) Ifa Governmentmservant,wwhﬂe fﬁc1at.1ng in a post of holdmg a
temporary post on a time-scale of pay, is appointed to officiate in a
higher post or to hold a higher temporary post, his officiating or
temporary service in the higher post shall, if he is reappointed to the
lower post, or is appointed or reappointed to a post on the same time-
scale of pay, count for increments in the time-scale applicable to such
"lower post. The period of officiating service in the higher post which
counts for increment in the lower post is, however, restricted to the
period during which the Government servant would have officiated in the
lower post but for his appointment to the higher post. This clause applies
also to a Government servant who is not actually officiating in the lower
post at the time of his appointment to the higher post, but who would
have so officiated in such lower post or in a post on the same time scale
of pay had he not been appointed to the higher post.

(i) If a Government servant on reversion from an ex-cadre post to the
parent cadre is appointed to a post on a scale lower than that of the ex
cadre post but not on the same time-scale as the post held at the time of

-
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his transfer to the ex cadre post, the service rendered on the higher scale
in the ex cadre post shall count for increments in the time-scale
applicable to the cadre post, subJect the same conditions as are laid
down for cases falling under proviso (1)(iii) to Rule 22 ”

6.3. (a) To substantiate his claim for recasting hls_ pay fixation, the

applicant has furnished in page 25 of his rejoinder a étaternent that he

avers to be correct between 1.3.1984 to 1.9.1987. The said pay fixation

statement is reproduced as below:-

Date = . Event Lower post | Higher post Remarks
1.3.1984 Promotion to hzgher (Rs 0511 50, | RS 530/ - | FR 22(1}{a)(1)
: post o % E’ﬂ 7 3 %.25’ b & |0 &
1.5.198{1 Increment rﬁ?g R {Rs. 530/-) *’RS "56@/ % “Re -fixed under FR
: : T : 22(1)(a)(1) on the
%‘,@g - date%, of his next
. . mcrement .
1.5. 1985 Incréfnent  in _£bot] B
&thgher and lower,}pos i, i
20.5. 1985 J’romotzon A {5)‘ 4 Normw iy

%*58 O/w@:g%(

-'kA

01.1 1 11 9851 Reversion xﬁ,},

01.0%; 19@.,6’

Pay Revzs gd "’**‘"‘w,;mw e

R,.s, 1.J i@/

m{s(Rs. 180078)

. Normally£Rs.

' 16 11.1973.

| 1800/-%0

(b) gg) examlne thewenamty of the same ogothervvlse we travei‘se the
career graph of therapphcant which is as follows - a‘f
. i*%?s %‘2‘9,. #ﬁv o %%%M%M N b 2 ,ﬁ&
(i) The apphcant'*t" 2% 1rect1y appomted as 4a UDC / Auditor on
,,, "t‘a ! »e" *’_y.,
15 9. 1972 "*'He quahﬁed in the departmental con“ﬁrmatory test on

i A T )
R A R e MO

(i) As recommended by the DPC, the applicant was promoted to
the post of Sr. Auditor on 1.3.1984, whereupon, he functioned as
Sr. Auditor for a period of nearly 14 months. On 1.5.1985, on

account of restructuring, he was reverted to the post of

- UDC/Auditor.

(ivy He was once again posted as Sr. Auditor on 20.5.1985

consequent to the restructuring process and, after, 19 days of

M,

-
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off101at1ng in such post He was once agam reverted to the

npost of UDC/Audltor on 1.11.1985 and he continued to

ffunction as Auditor for the next 22 month’:s until he was once -

Eagain posted as Sr. Auditor en 1.9.1987. Tile applicant retired

zultimately on 31.1.2010. ‘

:It is not a disputed fact that the applicant was initially
| :pfomoted to the post of Sr. Auditor on 1.3.1984 on

recommendatlons of "the DPC In reply to his RTI queries

.3:.

.....

7 ""3‘

@Aﬁaito;; w§e f»g&,lras 1984, Th134e¢;eads us to

e substangtlve "date m '
e A R
‘r i3 < u};!a?,.* o

,15
g

‘were held tompromote the apphc%nt to

0
% @%g?‘;ﬁ;a & o ﬁg ) 'l
% . Sr. Auehtor on, 2@‘1-5 4,1‘”%%5 _”W;;d ; 9:‘198’7 respectwely ¥ -
h;?%iﬁ : f“ u)%’ ,i -{'.a?"r? ’y&l‘ Mﬁ“‘“‘}# 1)‘%’. ’fi;
(V. Th‘“ereg are no ,records whatsoeven tos substantlate gtfhat the
. .%gi# :_?s ¥ ‘Iﬁ'&ﬁj w‘%’w—‘;‘” *‘“*-1-‘ tt %‘i fﬁ: 5";! . ?FW
W o
,qapphcant was. ever“@n Jien. .mwthe post of Auéhtor Jas because
i, -(.% - M‘« J&z"
.onte, agam he has been smbstanﬁally promoted ‘as Sr. Auditor
. »“u« ‘“".'."u Lt ,-'f
N e, e ;gz“-

on recommendauon“”*ofmlPC*"‘the app_hcant has the claim to
?ﬁ»"”%‘\m SRR A st Jﬁc‘w
“substantive appointment as Sr. Auditor w.e.f. 1.3.1984.

1

(vi) The applicant, in support of his claim, has advanced the

‘rationale with the support of FR 22(1)(a)(i), fourth proviso to
FR 22(c), as well as Gevt. of India instructions at Note 10 of
RP Rules 2008. Govt._'of India decisions in the context of
;stepping up of pay to remove anomalies, as per Swamy CCS

b d,

-
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(RP) Rules, 2008, particularly, Note 10 fghereof states as

f(i)llows‘:-

“10. Fixation of pay on re-appointment after the 1st day of January, 1986
to a post held prior to that date -~ A Government servant who had
officiated in a post prior to the 1st day of January, 1986 but was not
holding that post on that date and who on subseguent appointment to
that post draws pay in the revised scale of pay shall be allowed the
benefit of the proviso to Fundamental Rule 22 or of the fourth proviso to
Fundamental Rule 22-C, as the case may be, to the extent it would have
been admissible had he been holding that post on the ‘1st day of January,
1986, and had elected the revised scale of pay on and from that date.”

Following the same&V&Qewreifeﬁ??‘to?;}them 4th prafi}'i‘so,'of FR 22 C which -

Rt atthe

i

s A

o
1

%as Sr

the ?ﬁf”st of Au@htor §S on
b : £ *.Z"T‘ff&: '5’
"ﬂ it sgf d1tor on 1'* “1“" 1986 as
35’ FERY e o, - &

""-%;ant Jwasg‘%fﬁmatm' 1nr.the ,,p,@st of Sr Audftor ;ﬁmor

I;;x i

; #ceuldi’inot-s ho’ld ?thréfypo

steppmg up, the” beneﬁt efs‘;fourth prov1so @f“FR 22 Hould be squarely

TR X

u*w

;apphcable to the apphcant hadshe; been«heldmg the post of Sr. Auditor as

on 1.1.1986 and had elected to come on the revised scale of pay on and
from the séid date.

The fourth proviso to FR 22(c) that is the applicant’s pay in the
higher post is to be fixed at the stage next above the pay notionally |
arrived at by increasing his pay in respect of the lower post by one

increment at the stage at which such pay has accrued holds goods in the

~
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The respondents’ argumentssthat -the applicant ‘has been reverted
twice and has received two promotions as averred in their written notes
of arguments is not correct. The applicant was not holding the post of

Auditor substantively. Consequently the provisions of FR 26 which refers

to arriving at date of next increment in the time scale taking into account

the normal date of increment does not apply in the case of the applicant.
Accordingly, we are of the considered view that the applicant’s -

claim to recasting of h1s pay f1xat10n after takmg 1nto account increments

A

' é“ﬁh’“equenfc ap omtments to the

m.-, ‘3

& 4
post of Sr. Aud1tor¢1% substant1ated

her reappomted to ,he h1gher
e @f, -"Mv
o
‘"’“m’“ff’cs‘§ Ez

ene Such

s%on accounta of

follow%ilg 1ssues -,J«,gj’ o J e .,mv ﬁ;@ ",
% o, P R
@ . %Whethenf"the apphcant s pay scale des serves t@;._ X

Y
& .1 1“
E! ie9 1: "3?& "’F‘ g,

P 5 : S
F, D 2
M, _4.;2" " q_,g’ﬂi*
il
l

" ‘. =
{ l"l_’

The 1ssue is * answered““* irssthie negatwe a8 the provisions of

L
e, P

Sty IR o fes R

appearing in the DCE within 90 days was avaulable as an option to LDCs
promoted to UDCs and Shri Majumdar had availed of the same.
(iij Whether the' entire pay 'fixation of the applicant w.e.f. 20.5.1985
deserves fo be recast in terms of the provisions of Rule 10 of RP Rules &
previso tol'l FR 22 c.

The answer to the second issue as to Whether the entire pay
fixation of the applicant w.e.f. 20.5.1985 deserves to be recast in terms of

L

-
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provisions of FR 22 (10) of RP Rules and fourth proviso to FR 22(c),
however, is answered in the affirmative in terms of the above mentioned
discussibns.

8.  The 0.A. is partly allowed to the extent of the above findings. No

costs.
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