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KOLKATA BENCH, KOLKATA

Reserved on: 17.9.2019 
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No. O.A. 350/00091/2017

Hon’ble Ms. Bidisha Banerjee, Judicial; Member 

Hon’ble Dr. Nandita Chatteijee, Administrative. Member
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3. The Administrative Officer/Staff Entt. - 1, 
Office of the
Comptroller & Auditor General of India,
9, Deendayal Upadhyaya Marg,
New Delhi - 110 124.i

4. The Principal Accountant General (G 8s SSA), 
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5. The Senior Audit Officer (Administration), 
Office of the Pr. Accountant General (G&SSA), 

; West Bengal,
2, Government Place (West),
Kolkata-700 001.

.... Respondents

Mr. K. Sarkar, CounselFor the Applicant.
Mr

For the Respondents^.

Per Dr, Nand^(K<Shatter1eeWMimiMM€vM^vie. Member:

of

Dunal iifrthe instant

O.A# under SectionlJ
iff.

relifff pr^|d for, prim

%ipp%aifc& pay ithv cdhiequ^nt quashing of 

; 11.2016 ando&erslfttgd 24.^1^

26.12.20%6^r e

JP'

:

To recast the entire'p^fj^liori after taking into account the(ii)

proviso to FR-22 and Rule 10 of CCS (RP) Rules, 1986, at the

. time of fixation of his pay in higher post as on 20.5.1985 and
i

1.9.1987 by setting aside that respondents decision dated

; 26.12.2016. Me'!
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Heard both Ld. Counsel, examined pleadings, documents on 

record. Written notes of arguments have been submitted by both parties. 

The primary grounds advanced by the applicant in support of his

2.
;S/ ■

/
r 3.

claim are as follows:-

That, the respondents, vide their communication dated 6.11.2015 

(Annexure A-12 to the O.A.) had clarified the provisions under Para 229 

of CAG (Manual) of Standing orders (Administrative) Vol. I 2nd Edition, 

1970, to state that promotee UDCs had^te^option to appear for DCE

(a)

prior to completion of 9CLdh^lfleOTlairCrSiefinisthe^badre of UDC.

According t(^ne applicant, the conditions fiClaid aovm in Para 

299, namely, thin a promdS UDC^shoulMIfeaye qualified i^tne DCE in/ ^ » jgf \ 1 |l/ \

days.from-.the date noy^tio^al as

(b) | Tl^Jipplicantfeaim^Mtir - -
v ’ I s»#5*jr m ;r a- 'i %^ Jr * ^ ^ ■ - «■ ^

promoted^s UDC on 4!|5^:i9'/ra^agains^th^agp!icant who wsis directly 
recruited as UDgyTfeffect%eMy|g.^i;fl^^StfFM!azumdar. however,

/' V^!j. f
allowed |b a^jear^in SSe relevant DCE ona2^?S.1^3 ^e. onlf within
\ VV/. *20 days ftgm the ’d&te ^pf ^^promotioii-gr AqqordS.rig Jb th/applicant,

. ‘fc; * if .p- sTV^graa,.....w * jjp . J*.1'
promoting Sh^kMazumdar, who swja-sjsjuhidr^tb him^as UDC to appear in 

the DCE within 20^da^s of^is^pr-omuti^n^ illegal act, thereby

depriving the applicant invidioS^^ffom the benefits. The applicant

SBl^Shfehh-^^mdra Maziamdariwas
fij

•&

1
was

%
'Is.

would further aver that a thorough training is required before the

promoted UDCs would be qualified to appear in the said DCE

examination, and, accordingly, a time span was mandatorily laid down

for this purpose. Relaxation of such time span in the case of his junior

was an arbitrary action on the part of the respondent authorities and,

accordingly, on account of their misinterpretation of Para 229 of the said
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... Manual, the applicant has been deprived of benefits granted to his 

The applicant, accordingly, claims that his date of promotion 

should be antedated w.e.f. 1.5.1974 at par with that of Shri Subodh

• v

r-y
juniors.f

Chandra Mazumdar.

The applicant has also advanced the rationale that, according to 

provisions in Proviso to FR22 and Rule 10 of CCS (RP) Rules, 1986, his 

entire pay should be recast w.e.f. 20.5.1985, and, from 1.9.1987

(c)

respectively. The applicant Submits that - fe, ,was reverted twice and 

promoted thrice betweenthe^SrlofilA.lp8|®anP 4.9?%987 on account of 

restructuring of hd^dlfice and, accordingly, as gr^rSd- in the proviso to 

h^er^f sho^^^ie| t|l5^^increm^| Refits

the high J^ost, so aiount

ofsfch^arrantMS^i^lgllft^^^ W I
I ^ ^ I

4-1 T^espondei%j^:'^yfthe c®m °ithe
app|43» the Wto5^4#| | ^ i
(a) fThat, Para 2i0^4tl^&lf^^Manuld®%tanfliff|pOxder (Admrf) Vol.

FR 22, on

1, 2nd^Editio|L, J.J(70'l'tatef that a promoted^Ll^i^shafi^i^ye toj 

DCE within tw^ ye^rs ,pf tes^nrobatioh. If ran ^examination is held, 
however, withife-,90 &ays of s^iT^^o^ofi^^e pro^nt^#@DC 

at liberty to either appear befdre*9©^daWof hi^pfSmotion or within 2 

years of his probation as per Para 299 bf the Manual.

pass the

was quite

(b) The respondents have also referred to Para 288 of the CAG Manual

that allows any temporary UDC who have rendered at least one year’s

service (continuous or otherwise) on 1st May or 1st November to appear in

the DCT. Hence, Para 288 refers to a temporary or officiating UDC who

have rendered at least one year’s service as UDC and does not refer to a
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ft LDC promoted to the post of UDC, liable to qualify in the DCT within a 

schedule time period.

Further, as per para 286 of the Manual, the Office of the AG, Hqrs. 

is to arrange for training of new recruits in terms of a condensed course 

for three months and for promoted UDCs in 6 weeks. Completion of 

training, however, was never contemplated as an eligibility condition for

c .

^ /
✓

(C)

for promotee LDCs to appear in the DCE.

According to the respondents, SHri 'Subodh Chandra Mazumdar, 

with whom the applicant gelkli li p®-ity S^St^lating^his pay scale, 

promoted as 4.5.1973. He qualified in 'iK^saidVepartmental

1973!$Ehelkpplicanr^s-,, however, aidiri;ct recruitifr' \ tr ii f # \

(d)

was

examination
.1

UDC appoi^ti
i v

orf^.1%.1973

while Shi&;MazumdDC^Jglior|o the

on ?

t

..ir.

was (granted hisapplicant^Accordingly^Sfin^S^odMd-n^Sra^TS^umdar 

pay|sc£^Jearlier to^^^appii^^^S^&^Ag^ qu^^ife^ in the © 

eaxliir||au^ f l

(d) tRespondents|wa®M. fU^fret^affi-ra^t^^fee^iWl:

% /;>e^ £^y'fixation^ of the /appliehnt^in terms of FR
\ ^';v_ /" #’

regulations;. Tolsub's&ntiate^fespondf^s^woutd sfete that the applicant\ \ y y
was appointees a^UpC'on l^Hl*§&5KpiMfied iiTOCE^n 16.11.1973,

on an
ftl I

f
no^ anomaly.|h pay 

26 oiiservice

it

!

promoted as Sr. Au&toj^w.e j.^l^H^^-ffEvertedniS^Auditor on 1.5.1985,

promoted as Sr. Auditor once again "on 20.5.1985, reverted back to

Auditor again w.e.f. 1.11.1985 and finally promoted as Sr. Auditor w.e.f.

1.9.1987. The entire process of reversion and further promotions

resulted out of a judicial decision resulting in bifurcation of the Office of

the Office of the Accountant General (West Bengal).

Initially, the applicant had applied for antedating of his pay with

respect to one Debesh Chandra Saha, Ex. Sr. Auditor, junior to him in
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the said cadre. Shri Saha, however, had qualified in the DCE in May, 

1973, earlier than the applicant and, accordingly, his claim of antedating 

of pay with reference to Shri Saha fails.

The respondents have refuted the second contention of the 

applicant on revised fixation of pay with grant of four advance 

increments in terms of CAG circular dated 10.2.2011, clarifying that the 

fourth proviso to FR 22-C, relating to protection of pay previously drawn,

v *.
! ;■

/i'

I1
i
jgs
sa

states that a Government servant appointed to a post on a second 

occasion should not dra^ fe^%|y®:aA, ^h^Md^ew7in; that post on the 

oceasion^BetWeen 1.3.1984 and 1.11.1l^plicant was 

promoted as ^Auditor/^de apd|wali to the W Auditor

W6 fndMA the in th^r. Vditor
cadi/ le^an previo^cision.

Fufercthe such ^Thlastiand^y previoil^a^m^^^^^rement »4e |tage

°f % %siscaie the pay
durii% the period^0m^^^^lA!M0s%x^MaaXing posf of Sr.

S 'k. “V,

previous
&‘.■r-

4

i

i

i

!

9
f.

4 0 .
Auditoftdid ncdt contam^anw stage at which h%. dotffies^er^ifor mlfre than

\ \ *'4', "V ^ aW /the incremental^,pefiou i.e. 12?,teQnth;&<Are^:ppiicam>s claim t#additional 
increments ^t^arise/'

The respondents^ould^l'so^refer^t^fhe pr^^ons of FR 26(a) and

/4
A:

\

(b) that warrant that all duties courf or increment to that post only in

which the Government servant holds a lien i.e. in the substantive post

only, which, in the case of the applicant, was that of the Auditor.

Hence the two following issues are to be decided upon for5.

adjudication in the instant matter:

La.
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Whether the applicant’s pay scale deserves to be antedated with 

reference to the pay fixation of Shri Subodh Chandra Mazumdar w.e.f.

(i)

1.5.1974.

Whether the entire pay fixation of the applicant w.e.f. 20.5.1985 

deserves to be recast in terms of the provisions of Rule 10 of RP Rules &

(ii)

proviso to FR 22 c.

To decide on the issue at (i) above, we would refer to Para 2996.1.(a)

of the said Manual, which, states as follows:- ....
•V.

PROMOTION QF &Q^BRl)mgIONfcffiRKSlT.O UPPER DIVISION
 1, Ii *

299. A maxii&m^of 20 vacancies in the Uppef ©h||ibn Cac^e in Civil Audit 
and Account Offices as well a§..m*the,_gailway and Sendees with five

fyest^f his him of
^ taking the exarmlpaEonT^h®' within 9fe^days if the 
| prefer©tion, he the four^epnse|uti :

examinations hel»mn^^iate}f' |ne^Ste^^d^he ^pbd of probation shill be 
1 extended to alio\&f^ffiisjl^^ilA|nl. or inability&to tale an
li' exarriination excep'Syhe^it Jl-s jSela ydt&n ^9,0 _d^p of his promotion If not 
ft explaihed to the satisfaction otithl A^.co&ntaSSfeeneral or the^Head jpf the 
l-Department conceme3^ali^inySlve|iinmediSb^^evision and he shall noil" again

!%>m th$ alfgve^the Allowing is inferre^^

*%•■»' /■

(1) Tke nfettef jffelate^t'Ovpromotion*5^ Xow'b?5 'DMsio
Upjper Division Gferks. ,

(2) Every promotionxwill be oh probation..^
'X.

'* IK

ive

f

%
%

j

' Clerks to
>"i .6>*

/

*
s»l

(3) A promoted Lowei;^ Division Clerk^snall have to pass the 
Departmental ConfirxnStery^ExaSiination within two years of his 
probation. This period will ordinarily give him four chances of 
taking the examination.

(4) If an examination be held within 90 days of the promotion, he 
may not take it. He may instead take the four consecutive 
examinations held immediately thereafter, and the period of 
probation shall be extended to allow this.

(5) If the promotee fails to pass the examination within the 
stipulated time, he shall be reverted at once. No additional time 
or chances shall be allowed for passing the Examination.

kX
s'
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>>>
(6) Unwillingness or inability to take an examination except when it 

is held within 90 days of his promotion (if not explained to the 
satisfaction of the Accountant General or the Head of the 
Department concerned,) will involve immediate revision and he 
shall not again be considered for promotion.

Shri S. Majumdar, being a promotee UDC from LDC, had to qualify

in the DCE as per provisions of para 299.

Para 288 of the said Manual is quoted as hereunder:-(b)
k

“ D- DEPARTMENTAL EXAMINATION QUALIFYING FOR CONFIRMATION OF 
CLERKS IN THE UPPER DIVISION

288. The following regulatipngga^a^liGable to clerks in the Civil Audit and 
Accounts Offices. They will Mso a^plyiinutat^s-mUtandis^ito the clerks in the 
Posts and TelegrajoM,'^uni? and Accounts Uffrcef afidithe RMway and Defence 
Service Test AiMdt Offices - v jLp*
(a) The t^porary and o|&6^^|cif|^hwthe UppS^Divisio^ who have 

rendered at least ont|year’s service, contin^mis or otherwiserqn May and
: l8t^ovember, are^iigible^to a:ppear£n tfie Departmental ^xanuna%pn. They 

3 wilk,be^allowed four chance's ih dfl t6 p&sj>lie Examination:^Etch stmcessive 
ex&gination Ifto ci3m|l||ol|fe^fye^i%ce in the^ggr ©ivision 
Gadre will couhj: tov^:ds^thft,khum0br?I#l^J failsM? appear at any of these 
coMecutive iajm^donsJandp^'^^^i^GiFgihi'Mnces it nfa^be, fe is to 
^considered^^^y^o^^l^a^^nisfeal^nce will fffint Jgainst 
gie numberfef four ch^|f^®%sitole, Thos,f|who fail Tb1* pas| the 

I- "examination m%dh^e .Ghah'ibsjMlp^^may^feer.pff^red appointment ill the 
^Jwer Divisiolni if t^e"^ ^e^^safceie^ii^that cMxe and if thrAvorffi and 

m cb'hduct of indi^d^ls d3Snn3g1fh6'ii4sefea3fej,in tfee^fpper Divisioi^CadrJhave 
| #beV satisfacto^OthlU^ tAe^whl 4, difbhar^d. ^ ^
| %a*f / | 1 I \ JUP* |

•* NOTE - Accountantslp^ieral! ana otUer^MSf^8 ol^epartments, may it their 
discretion,'^Ondone^eSfte^Gilsgh^thtlprescr^bEd settee of one yea^upto a 

%. limit noTexce>'edm'g4wo months.'^"" ‘ / \ Jf
'V / "y*' 't""’ \ ./

(b) ^Such !^f^t&:f temporary and officiating clerks (eith^ re/ruitedf direct or
promoted from* the Dower Division) as^Haye pas'sed Part I/of the SAS 
Examinafion or the.Diyision^l'-Test E^mninatidp are nofefequi^/d to take this 
exar^inatiom/Their ^confirmation .in the|ttpj)eF Division mayiCe done 
usual manner:'( ^ 1 /

(c) Subject to other prescnbed^c.onditions^Being fulhil€d, the temporary and 
officiating UppemDivisipn Clerks should be ^coh^Sered eligible for the issue 
of certificates of quasi-p^fmanency^in^tl^r favour under the Central Civil 
Services (Temporary Service) Rules, 1965, only after they qualify themselves 
for confirmation under the conditions prescribed in clauses (a) and (b) of 
this paragraph and paragraph 287.”

I
#I'
if

Ii

f..
I

%

in the

The following is deciphered from the above:-

(l)This para refers to the Department examination qualifying for

confirmation of clerks in the Upper Division.

(2) The temporary and officiating clerks in the Upper Division, who

have rendered at least one year’s service, continuous or

CU’
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otherwise, on 1st May and 1st November, are eligible to appear in

the Departmental Examination.

The applicant had to appear in the DCT as per para 288.

Hence, while Para 299 applies to promotion of lower division clerks

/
^ -

to upper : division clerks, Para 288 refers to such Department

examination which would enable Upper Division clerks to qualify for

confirmation.

sThe applicant is a direct recruit arid not a promotee UDC. Hence,
- a €** T .** .

he did not come within theipliryiewSf feala^S^^f thi^Manual.
5 ■ yi' *.................. * "X.

(c) Upon ah anifesis of the above, it is clearly iuefiyed that the LDCs./ wy- ^ a
promoted to th#pbst of^^p^p v^re jpuMe^^^^ra 299 anj^h^y had

option.rto ^lily In |ln „f

I'f#5 option f!ff DCE- A t i
* IlWra 299’ th^# ^ #p|i4i^ tfeigMie incumbents htd to

i°a the as
. • : r. ^ -/ -s. \ £'

claimea^by tl^e ^^jica^t^Hence, the promofe^nsDC^^tfadia clejff option
to appear^.in thp 'fetE pcc^Tddng^o^th^r cpm^^enGe. Shfi Subodh

................................................... ..

an

an

&%
Mazumdaf^admitteSly^pRohioMl

■j?

&J1Chandra as UpC afte#the applicant
y..>r^.v

had appeared in tff^qualifyife:^examihiflon on^4f5.1973, and, having 

qualified, started accessing his higher pay scale thereafter.

§!* r<“'

Judicial ratio in the context of stepping up of pay has firmly held in

Union of India & anr. v. R. Swaminathan (1997) 7 SCO 690, that a

junior’s ad hoc promotion within the circle to which he belonged, while

the senior who belonged to a different circle was not offered any adhoc

promotion, did not entitle the senior to stepping up of pay with reference
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to junior’s pay since pay did not depend on seniority alone nor is mere: •/
/

seniority a criteria for stepping up of pay.

In Calcutta Municipal Corporation v. Sujit Baran Mukherjee

1997 (2) LBESR 398 (SC)> the HonTole Apex Court ruled that, where a

junior person, on transfer to a different place, is being paid extra­

payment by way of special pay or overtime pay for discharge of the duty

outside his normal duty due to special circumstances, the statutory

principle of stepping up of the pay so as to-be on par with the junior
* ^ g

would not be attracted.. Ac^olrdinjly)|K£i&f^dmiftbd junior promote

& •%
LDC, Shri Majum^J^ Qualified earljer in DCE, as ats^cial circumstance, 
we are offthe ^i^^idered^^^^^^^lhe^^p^it’s claim faiis ^succeed

rt?* ,hf °r *****'
of rp ^Th

of % alF Provisidf f ■*’*

I %l!S^ >C/' I ' I 1 ¥
fa) “F.R. 22 ii^he'iSital^ly J a ^bvg^ni'ent.seHj^t who is appomted to 
% post on /
(ajjl) Wh£re a Go^mWent servant holding a ^stfopfer ^tiahs-a tenu^post, in 
a'lnbstaffth^gfr ter^>pr^y or officiating capacity is^prompW or appointed in a 
sut>stantil;e, €emporary%r^ officiating capacit^if the?phsfe nfay bJ"subject to 
the TplfilliSent w' the eli^ibili^ condition's as prUsfcribetf in ithe relevant 
Recmi&nent^Rules, to>^n.qther“p^f^carr^g-fStities and responsibilities of 
greater importance thah^bsi|aAoh-ing^t^tle\pOst he]df by him, his initial pay 
in the time-spale Sf^he higher pdst ishall'Be fixed^at^the stage next above the 
notional pay arrived at hydncreasing his pay^n-re'spect of4he lower post held by 
him regularly by %n,4.ncremS^^t^th‘e(1st'^e at which^uch pay has accrued or 
[rupees one hundred drily]v.:\yhichever is more.^f^'

I
i*''*

m#
w

[Save in cases of appointment on deputation to an ex cadre post, or to a post on 
ad hoc basis or on direct recruitment basis], the Government servant shall have 
the option, to be exercised within one month from the date of promotion or 

. appointment, as the case may be, to have the pay fixed under this rule from the 
date of such promotion or appointment or to have the pay fixed initially at the 
stage of the time-scale of the new post above the pay in the lower grade or post 
from which he is promoted on regular basis, which may be refixed in 
accordance with this rule on the date of accrual of next increment in the scale 
of the pay of the lower grade or post. In cases where an adhoc promotion is 
followed by regular appointment without break, the option is admissible as from 
the date of initial appointment/promotibn, to be exercised within one month 
from the date of such regular appointment.

*Provided that where a Government servant is, immediately before his 
promotion or appointment on regular basis to a higher post, drawing pay at the 
maximum of the time scale of the lower post, his initial pay in the time scale of
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the higher post shall be fixed at the stage next above the. pay notionaily arrived 
at by increasing his pay in respect of the lower post held by him on regular 
basis by an amount equal to the last increment in the time-scale of the lower 
post or rupees one hundred, whichever is more.

When the appointment to the new post does not involve such assumption 
of duties and responsibilities of greater importance, he shall draw as initial pay, 
the stage of the time-scale which is equal to his pay in respect of the old post 
held by him on regular basis, or, if there is no such stage, the stage next above 
his pay in respect of the old post held by him on regular basis.

Provided that where the minimum pay of the time - scale of the new post 
is higher than his pay in respect of the post held by him regularly, he shall 
draw the minimum as the initial pay.

Provided further that in a case where pay is fixed at the same stage, he 
shall continue to draw that pay until such time as he would have received an 
increment I the time-scale of die old post, in cases where pay is fixed at the 
higher stage, he shall get his^next^lncfement on completion of the period when 

increment is earned i^ th^iimeScaie. (If thl^iepC' post. ’ >

On app^intmit on regular basis to such a ne^pbst, offrer than to an ex 

cadre post ohfie|utation, the Gpyfmiment servant sliaMfave t8k option, to be 
exereised^ithin one montM^ffi‘"fefxl:5i^|^uch appointment, f6r fixation of 
hisipay in Me new post^mllCeffect from Jhe Sfefeof appointment®© tfte new post

isssw.'h.visz^t^^*4 n p°“ ■”
I r* ■ ...f (b)^^ If the conSrtion'S^presGrib^®nte;®|rse (aJ%Eesnkt' fulfilled, he^shallldraw

-- • ■

I # ^Provided thaf|bo|# in^:a^s|cc%erkd %^ljfse (a) and in^ses,fother 

1 tnan-^tfie cases of re-eMploymenf after fiesighatid^or removal or dismissal from 
!ithe-pUbiic

(1) Has pWfesiy^held 'sS^fflSy or pfficiated4n
T^samkpost, or ^

J?penrs&ient or temporary postipn the Sa3nktime-s^e, or 
(in) " '^permshcm post or a temporary po^t^fincludin^. post in a 

body, dncorpoMted^or’^ffot^ which isr wholly or^ubstantially 
?Vownedfo^ controlled by the-CjoVeriimentf on an^identical time-

(2) Is^’appointe'd^subject to "the fulfillment^of the eligibility conditions as 
prescribed in {he-^relevant. Recruitfnent Ruleklo a tenure post on a 
time-scaie^identical with that of anothefr"tenure post which he has

(2)

an

f'
i' i

iW i*■«*

-h Si
f

%
I% $#%

%
%

%.%
%

previously held'ori^regul-arfibasisf^'

Then the initial pay shall not, except in cases of reversion to parent 
cadre governed by proviso (l)(iii), be less than the pay, other than 
special pay, personal pay or any other emoluments which may be 
classed as pay by the President under Rule 9{21)(a)(iii) which he drew 
that pay on a regular basis on such last and any previous occasions 
for increment in the stage of the time-scale equivalent to that pay. If 
however, the pay last drawn by the Government servant in a 
temporary post had been inflated by the grant of premature 
increments, the pay which he would have drawn but for the grant of 
these increments shall unless otherwise ordered by the authority 
competent to create the new post, be taken for the purposes of this 
proviso to be the pay which he law drew in the temporary post which 
he had held on a regular basis. The service rendered in a post 
referred to in proviso (l)(iii) shall, on reversion to the parent cadre
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count towards initial fixation of pay, to the extent and subject to the
V conditions indicated below-/• /

¥ • (a) The Government servant should have been approved for
appointment to the particular grade or post in which the 
previous service is to be counted; ]

(b) All his seniors, except those regarded as unfit for such 
appointment, were serving in posts carrying the scale of pay in 
which benefit is to be allowed or in higher posts, whether in 
the Department itself or elsewhere and at least on junior was 
holding a post in that Department carrying the scale of pay in 
which the benefit is to be allowed; and

(c) The service will count from the date his junior is promoted on a 
regular basis and the benefit will be limited to the period the 
Government serrvant would have :held the post in his parent
cadre had liem^t ggferifanpointed to the5.ex cadre post.

(II) 'fhe Resident may specify posts^ou-tsjde th&j.ordinary line of 
service jlie Siolller of which may, notwithstaniihj the ^kovisions of this

competent to o^^&proniot&n tfma^lfdde, and may%h%eupon be 
^g^ted the s^I4pa^h|th|r ^ith^r ^th%ut any social pa4attached

I mvolv*^ss^^^|^^g^affl r®)onsibiliti€f of |-eater
II same sfale of bay as

Notwi&tarfmngr ^y4iing tcpiAinel^ in this rufej-" whire a 
ovemment se^^it.^oldihg|kn ex-cadre|pfet is promoteef’b^ap^inted 

regularly to^ap^^hjl ca|re,fcisJ^Tn toe,xadre post will p fixed 
only ^.1% reference tl3?“G-&dre Post '#ich he

r woul^i ha?.ef h'eldjbut for'Kis holding ^any^x^cadr#i,post outside the 
%. ordinaiy^lin^of selvice by virtue of wlifch he^becomes^eligibleffor such
% prVfeSp> ,ipSntp.enl.- >' \V / /
\ \ ^ ................/ /

. ■ ,/
/

i
$

f f %V)
| %gSFGo^
1%

%
t

■/

$’2-%■

Tke applicant' woMd- particularly>rely on/ProvJ^ FR 22 that
JS'iv, r- ,f , • 'f V J?‘

^ V,. ■' ^
(b)

•-V-;states as follows:-^-

SAW

“On re-appointment to the same post held earlier/to the post with same or 
identical time scale of the post held earlier - The pay will be fixed under FR
22(I)(a}(l) or FR 22(I)(a)(2), as the case may be, subject to the condition that the 
pay so fixed shall not be less than the pay, he drew on the last occasion, and he 

: shall count the period he drew that pay on a regular basis on such last and 
previous occasions for increment in the stage of the time-scale equivalent to 
that pay.”

(c) as well as on Swamy's - CCS (RP) Rules, 2008, para 10 which is

reproduced below:-

U^C
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“10. Fixation of pay on re-appointment after the 1st day of 
January, 1986 to a post held prior to that date- A Government servant 
who had officiated in a post prior to the 1st day of January, 1986 but was 
not holding that post on that date and who on subsequent appointment to 
that post draws pay in the revised scale of pay shall be allowed the benefit of 
the proviso to Fundamental Rule 22 or of the fourth proviso to Fundamental 
Rule - 22-C, as the case may be, to the extent it would have been admissible 
had he been holding that post on the 1st day of January, 1986, and had 
elected the revised scale of pay on and from that date.”

1/

(d) The provisions of FR 26 as cited by respondents are also noted

as hereunder:-

“FR. 26. The following provisions prescribe the conditions on which service 
counts for increments in a time?SGall::-.

%fi IS . ,,
(a) All duty ima^p&sSiofi a time-scale counts fdr .increments in that time-

if*

%
PrdpdedHhat, for ^t^^mfpo^pfl^arriving at fee date \of the next

•■extraordinary leawtgjsp^jhggg^^an onteiedical certificateishall 
fs count to the post, on |hich
I #1 fcthe GoverSient -sefyafurfhojds^mlieh^ as we^ll as in the.Wtime|scale 
| ^applicable f^th#poj#p^idltj|,,fg‘&iy%pn ^hic#he would hpld^a lie! had 
S #' lien not I^Sfen suspendefl. I % \ ’'% $$ I
'|(ui)^#All leave excel^xti;abrdiha|y ilav^ta^f’otherwise. thah^on ih!edical 
% certificate and ^tMfeperipd of de^ut^Sl^out of India shall coJTnt for 
* incremej^m'riie a^Sst%^hich a GovJnment

servant was^-bfiiPiating at' th’^Jrime he prQce.eded^on leave or deputation 
ou|?of Jndia^an J^Duld have continued lo^officiate^bjit for his nlbceeding 

:^} ohffled^ or depul|ition out of India: J .f

■%Provicted that thq^ PresidPnt^*mayfriff any.^case} in ^yfrich is satisfied 
that t&e%extraor3m;aiy^ leave was^takeh‘'Tor ariy cause beyond the 
Gove^nmwU^servanVs^ofitrol’orzibi'^prosecu^if^ higher scientific and 
technical studies, direct that extraordina^Heaver,*shall be counted for 
incremerits,under ^laU'Seafj^^n)^^^''

(c)(i) If a Goverhm^ntxse^^t^while^mficiating in a post of holding a 
temporary post on a time-scale of pay, is appointed to officiate in a 
higher post or to hold a higher temporary post, his officiating or 
temporary service in the higher post shall, if he is reappointed to the 
lower post, or is appointed or reappointed to a post on the same time- 
scale of pay, count for increments in the time-scale applicable to such 
lower post. The period of officiating service in the higher post which 
counts for increment in the lower post is, however, restricted to the 
period during which the Government servant would have officiated in the 
lower post but for his appointment to the higher post. This clause applies 
also to a Government servant who is not actually officiating in the lower 
post at the time of his appointment to the higher post, but who would 
have so officiated in such lower post or in a post on the same time scale 
of pay had he not been appointed to the higher post.

■j:

# I* %;#If

£Vi

fc-

m.
t13

If a Government servant on reversion from an ex-cadre post to the 
parent cadre is appointed to a post on a scale lower than that of the ex 
.cadre post but not on the same time-scale as the post held at the time of

(ii)
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his transfer to the ex cadre post, tfi’e service rendered on the higher scale 
in the ex cadre post shall count for increments in the time-scale 
applicable to the cadre post, subject the same conditions as are laid 
down for cases falling under proviso (l)(iii) to Rule 22.”

To substantiate his claim for recasting his pay fixation, the

; -/

6.3. (a)

applicant has furnished in page 25 of his rejoinder a statement that he

avers to be correct between 1.3.1984 to 1.9.1987. The said pay fixation

statement is reproduced as below:-

RemarksHigher postEventDate Lower post

sr“ -tlrsftStr FR22(l)(a)(l)Rs. 530/-1.3.1984 !'^t!
V;s

*(Rs. 530/-f *Rs.M60/i' - # f
-iRe-fixed under FR 
22^1J(a)(l) on the 

l.date%of his next 
' incnern&nt .

1.5.1984 Increment

4^ 2Kk$

hin4Pl^higher and lou&£m>os% % 5!s | W%58°/-)I I I ■ /
1.5.1985 f Increfhent \#

protection 
allowed %mi/20.5.1985 JPr&tnotion smz-£

01.11§198Sl ssm iReversion Mi
01. OU 986 •Pau Revism-^^ mmSOSi^. [JSs^/Omi 4th CPC 1

'uss.jjscm 1Ol.OS.l 98'6'^IncremeniSr-, wmmmsm r
isoow)Ol.OM.l 9$7' *IncremenM

mmxh Pay ’'•!“%profection 
allowetP* 1

0 !.!)<). 1987 c PromotionW&K.^'*" kNdmMiyms.wI. JZ

W
/ I i I ^

m'% #
•fi- ■ •• -% n

I t ■ \
%&sF fc- 4

(b) To examine. tftefver^eity of the shme, or^o.t4#tavise,\we travefse the
■ % , | j £ ^ \;\ ) $

career graph 6^tligfapsplicl..nt^which is as folJp.ws:- V J

ii %1 ,r «?'ll f"f
afe.

ta,>applicant-was, directly appointed as ^a UDJ17 Auditor on
v V '' " 'f id "iv / /

15.9.1972.^Me quMife.d in the departmental cgpfirmatory test on 

16. Ih 1973. • '

(i) The
: -k

(ii) As recommended by the DPC, the applicant was promoted to 

the post of Sr. Auditor on 1.3.1984, whereupon, he functioned as 

Sr. Auditor for a period of nearly 14 months. On 1.5.1985, on 

account of restructuring, he was reverted to the post of

UDC/Auditor.

(iv) He was once again posted as Sr. Auditor on 20.5.1985 

consequent to the restructuring process and, after, 19 days of



• V
15 o.a. 350.00091.2017

rim- 

w
officiating in such post. He was once again reverted to the

- ,:.V ' ■ 4 ’

post of UDC/Auditor on 1.11.1985 and he continued to 

: function as Auditor for the next 22 month's until he was once

• again posted as Sr. Auditor on 1.9.1987. The applicant retired

ultimately on 31.1.2010.

It is not a disputed fact that the applicant was initially

promoted to the post of Sr. Auditor on 1.3.1984 on

recommendations of the DPC. In reply to his RTI queries

received from thelfl'spphSeiLtlauf&orJties (page 51 of the O.A.)
& ’

the respondents have also described fiiS 7;stati% as deemed
*4:

%' %%Pf-■m.

^'■prcMBfed ^.^^1984.

..Jghciudc |^liah^pie|t^i|iCes#o^versal pi^potion 

mvpon the iJppllant^s

p?^substan|we dat^ £f^r|»|ifn^^' Sr. Auditor was^.3.1984.

I. QJ:Neither record |tf sta|lish
Jf' $ i? I I \ |-

| any %pomote.4he a^icJit to
l ’ ' I I X %w~ ' iI ;Sn /'

% : / * % \ iTiferefnre no Records whatsoever, to^'sub&taritiate 4hat the^ ^ a\^y /
; %appficant^vas ever^©nJi^n?jnd:]Se post of Auditor^ds because

%wm, us to

:ivir.
A:

i

(%
%\

% fi.•h.
■ l'' \

on%. agaih^he hafe b&drf smbstaiitially gr&iotejd^as Sr. Auditor
!%vs. ' ‘

*“ recoifli%endatio1^of^©P-©f^He applicant has the claim to 

substantive appointment as Sr. Auditor w.e.f. 1.3.1984.

.I* -fe.

on

;(vi) :The applicant, in support of his claim, has advanced the
;

rationale with the support of FR 22(l)(a)(i), fourth proviso to

FR 22(c), as well as Govt, of India instructions at Note 10 of
!■

RP Rules 2008. Govt, of India decisions in the context of

stepping up of pay to remove anomalies, as per Swamy CCS



' *•“

16 o.a. 350.00091,2017

(RP) Rules, 2008, particularly, Note 10 thereof states as

follows:-

“10. Fixation of pay on re-appointment after the 1st day of January, 1986 
to a post held prior to that date - A Government servant who had 
officiated in a post prior to the 1st day of January, 1986 but was not 
holding that post on that date and who on subsequent appointment to 
that post draws pay in the revised scale of pay shall be allowed the 
benefit of the proviso to Fundamental Rule 22 or of the fourth proviso to 
Fundamental Rule 22-C, as the case may be, to the extent it would have 
been admissible had he been holding that post on the 1st day of January, 
1986, and had elected the revised scale of pay on and from that date.”

**
Following the same,* we^re-feiSJofthe^ 4,th proviso of FR 22 C which

^ \ % | % ^ *-■ 4 r| .#

says that pay in theffi^Hfer post is fixed at th& sfa^next^above the pay
W %%4notionaiy^® by at wfeh jS^pa, ha,

accrued' ^ \ 1 | / / J\ V> \

|n ^!^ase funcl^)|ng^s Sr.

0r C1'3 1 ' l0' ' ........ a

0X1 S?19fas
11. the applicant ^as^fficmtin§.iri%he ^st of Sr. A4dftor|prior

1 O "X / I 'i \ ^ I
hcp^er^&Ld|no| hold Sr

'% ■ i
date 3tk because he ;%as^rAverted to the post^of Auditor 11.19.85. The

■\ < '%/ V ^7 /.
applicAnl||^as\suh€^uemly^again appoiiit^d^to thfe^ pos/ of Sf. Auditor 

f. ,1.9.1.^7. ^ordi^®::cas>.Aprt.the"iP|^t?:»!bf Inffia taltructions
‘X; ^ H U ■ ^ jf

stepping up, the ^bqnefif'bMourth proviso^of^ffR 22^ould be squarely
: - -Xi . -

applicable to the applicant had^he^beemholdirig the post of Sr. Auditor as

I m a
of Auditor as on

1;%

Mto 1.4,. 1986'. He, . Auditor o:n that
It Xr

/ A:
#•-4

onw.e.

on 1.1.1986 and had elected to come on the revised scale of pay on and

from the said date.

The fourth proviso to FR 22(c) that is the applicant's pay in the 

higher post is to be fixed at the stage next above the pay notionally 

arrived at by increasing his pay in respect of the lower post by one 

increment at the stage at which such pay has accrued holds goods in the

Lj)~s£-case of the applicant.
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The respondents' arguments-that the applicant has been revertedV

twice and has received two promotions as averred in their written notes

of arguments is not correct. The applicant was not holding the post of

Auditor substantively. Consequently the provisions of FR 26 which refers 

to arriving at date of next increment in the time scale taking into account

the normal date of increment does not apply in the case of the applicant.

Accordingly, we are of the considered view that the applicant’s

claim to recasting of his pay fixation after taking into account increments
•v.. .

while fixing his revised^pay !B%iiig^hisl subslqiuent appointments to the 

post of Sr. Auditor^Substantiated. *
\

Acqordir^pT we ho^^ff%he|ap^^^higher pay^s t\be fixed
3^ \ I 1 I ^ -3% \

with atrejumtal be„«s %^»n|w basis

^eversaf in,e‘1 ^ igher
p.s| sTs to acootob of |uch

un+rr^d rCTers'sJ *i ir
I The :'ihstant adju&featidh |^as tak'4n UpJPto decide ©n. the

% . / . K ""Hi ^ \ $
. %Whetheirthe applicant’s pay scale deserves te^fep antedafed with

% ' -v /AC f f% \ /
reference thfe^pay^fixatioriHf^S.hri^Sute'd'flh (ghaiidra^azupadar w.e.f.

'% 'V A'

1.5.!974. K ^ H /

7. two

fbllovi|ng issues:^

(i)

'AA &ft>.

■t

is ';4answere^Hm—the^-negative^as the provisions of 

appearing in the DCE within 90 days was available as an option to LDCs

The ! issue

promoted to UDCs.and Shri Majumdar had availed of the same.

Whether the entire pay fixation of the applicant w.e.f. 20.5.1985(ii)

deserves to be recast in terms of the provisions of Rule 10 of RP Rules &

proviso to FR 22 c.

The answer to the second issue as to whether the entire pay

fixation of the applicant w.e.f. 20.5.1985 deserves to be recast in terms of

(^C
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provisions of FR 22 (10) of RP Rules and fourth proviso to FR 22(c),

however, is answered in the affirmative in terms of the above mentioned!

discussions.

8. The O.A. is partly allowed to the extent of the above findings. No

costs.
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