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Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. N. Chatterjee, Administrative Member -

Shri Dipak Kumar Bhattacharjee, : K
Son of Lage D. Bhattacharjee, :
Aged about 55 years, o , ‘
Ex-UDC, National Test House (ER), : ,
Kolkata, i i |
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For the respondems P lVIr_,B»B Chatterjele%@rounsel o
Reserved on : 05.(_)9.2019 S S
Date of.Ord‘eAr SIIBLS ) : H
ORDER .
Per : Bidisha Banerje _j_e, Judicial Member . :
The Application in this O.A. has sought for the followmg reliefs:
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“8.1. Office order dated 25.03.2013 issued by respondent No 2 cannot be tenable in .
the eye ‘of law and therefore the same may be quashed; ' o [
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iL. An order do issue directing the respondent No. 2 to grant the benefit of 2"

financial upgradation under ACP Scheme with effect from 29.07.2006 and also to. re-fix

pension and other pensioner benefits and Giso to grant all consequential benefits.”

$

2. The applicant to contest the claim of the respondents that the 2" ACP was

not granted due to adverse grading, would rely on the decision rendered by

Hon'ble Apex Court in Abhijit Ghosh Dastidar -vs-UQI & Ors. reported in 2009 (16)

SCC 146, which is extracted as under:

“5.  According to thes -appeflant the adverse enmes, namely, “good” were not -

communicated. The:sa:d aspect-aught%t%o have been consrdered while considering his

-----

promotion. in_ suppor;r ofathe 7bov et b hef ,g/,eg oﬁ»the decm%;: of this Court in Dev
Dutt v. Umon of Indi @%5@08} 8'5CC 725. R ; :
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h.'m as he was havir ‘%ver;i&gg%
aop/mgg, ~=non-communicationsof
servogt whether he, lszinacivitzfuaié

% is required
. entry ofﬁgoogg was not
]d have beengeémmumcated to

HE qnn I”?c!g%f dential réport o ;‘

ojlfe "‘r-any@m\efszsé'éwce (otheé{ han th
%forcég_), it has c:wziconsequen s;' ﬂs 'maymaffect #’B chances © fapro
s;getangﬁother beneﬁt@“‘gflenggﬁ-sud&% omm pl@gi’lon ﬁ@‘%d be arb:trgr,y,‘glan
wo!gtme of Article ?fl'4 f’the"f«onér/tut‘g H%Thé‘“isa%,ygﬁ has beén rgiterated in the
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been taken into CQQSIde‘atIQﬁ%!}' ‘mg cons:d Hg-far pmmotlon to the h:gh"ér grade.
The responden’?"%s noyC i 5 e‘ that-the 'pp"@% r‘had eﬁrgbeeﬁﬁformed of the'?nature of
thﬁgradm%ég;ven tcﬁ@ et A 5 ?i?. :

! hgf'efare, the entries
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A Lea}n%dgaogpsel }pﬁ‘eanng for the appellap: o 05 pof ?%%ouf th‘}f@-é officer who
was /mmed;afel juhior /g}serwc’é"“to»themppe‘llant Wq‘if glven 6@[ motidn on 28-8-2000.
Therefore, ghe a%b,_gﬂant alsé ~deemed to have* beeﬁ g;vir;!gromot/oﬁg}rom 28-8-2000.

J

10. S/nce the,,appeﬂant had ret:red from servigg,ar*ﬁ‘/e make"’éft clear that he is not
entitled to any pay?«or aHowar’iT:‘é‘s#orntheapenod for whtgh e had not worked in the
Higher Admimstratlve Grade?Group A, but hIS retrrespect/ve promotion from 28-8-2000
shall be considered for the beneﬁt o T reﬁxatron of his pension dnd other retiral beneflts

as per rules,

11, The appeal is allowed to the above extent. No costs.”

3. To'refute his claim for 2" ACP ‘eic., the respondents would plead as under:

*

The applicant Shri Dipak Kumar Bhattacharya, Ex-UDC, National Test House (ER),
Kolkata was in Govt. service during the year 2004. He was-involved in the case of
falsification, forgery, tampering and using office-seal with false. and fake,signature of
gazetted Govt. Officers and using his designation for obtaining huge amount of Bank’s

Loan (from different Nationalized Banks) for House Building purpose of more or less Rs.,
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24,00,000/- (twenty four lacs) approximately from different banks, without the
knowledge of the Competent Authority of Natlonal Test House (ER).

Such information was received by the offlce in the year 2004 through SBI,
shibpur Branch vide their letter No. 26/218 dated 07.11.2006 under reference letter No.
E/3416 dated 22.11.2004 (issued by Shri D.K. Bhattacharya), accordingly, the office
started primary enquiry for its authenticity from different banks during the year 2005-06 .

* and received such information and allegation notice from the different banks against
group of officials (10 numbers) of National Test House (ER) including Shri D.K.
Bhattacharya.

During the month of November' 2006 onwards, the Office processed the DPC for
grant of 2" financial up-gradation under ACP. Shri D.K. Bhattacharya was eligible for the
same. The competent authority sought for vigilance clearance from the Vigilance
Section, National Test House (ER). On 02.01.2007 Vigilance Section, National Test House
submitted vigilance clearance certificates in a note- sheet dated 02.01.2007 before the
AVO, National Test Houser(ER) as desnred by the' concerned authority, in respect of the
following officials. along with, .ShnpD K”‘*_B attacharya, the'then uDC, for grant of 2"
Financial Upgradatlon underg}A'Pgﬁ_{ﬁ ¥ g q":'ifl;:

1 ot S@zta%g .Chowdhury, unc

) w2) ﬁa‘“’@tpak Kr. Bhatté'_;_;'.a a,
£ 3 Shrl Awk KumareBﬂag '
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1 @iﬁ Shri Prablr K “’Chakr;ab
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< fﬁcialg ceuve&ggﬁmplamt from Sﬁ

Ta.‘-l e K :
%h On 10.11.2006, tﬁ‘e Bffice Iplhad Shibpur
gnch vide éthéxr Iette‘t',/Notlce_J,ﬂq‘d‘gr_{ L/3"416 date B 22 11§~2@04 against@Shri D.K.

Bhattacharya, about hls&xgvolvement in musconduct‘a’m as¥ reported by the bank for
obtammg afhugefémountgef Rs. 4,53,391/- from SBlfrarld’ther,e 18 f. m Ce.:tral Bank of
Indla;“%ubhva!'sgraﬁBranch%:s‘r 24 Parganas, ﬁglkaf’a ~ 146%%1’ obtalnlngtRs 7,50,000/-
agamst"the m%rtgage of his propértyzat=ukifpara, Baruupur w:thout e knowledge of
the prescrlbed a“Uthonty é?N‘atlcnfél TestgHousegi\A'Th:th %\Qla unEgEgming of a Govt.

Servant as p%erﬁgacsﬁonduct) Rule‘g 1964 ex hﬂ {,gi gt

Accordlngtfﬁ%‘an the bas@‘—‘roftsaldavdocuments rele\ﬁﬁt papers, the dlsmplmary
authority issued an 0rdermf.,.suspensuon ag&azmstw"fgn D.K. Bhattacharya and held
departmental inquiry against him- durmg the year 2008. The Article of Charges as framed
against him were proved. The disciplinary authority finally awarded him major penalty
for compulsory retirement from the Govt. Service with effect from 16.07.2010 vide NTH-
{(ER)/D.P/DKB/2006-07 dated 16.07.2010.

Shri Dipak Kumar Bhattacharya, Ex-UDC, NTH (ER) applied/ claimed for grant of
his 2™ financial up-gradation under ACP in the year 2013 after 8 years. It may be noted
that.“during the currency of penalty” which is restricted 5 years for major penalty as per*-
DoP&T O.M. N0.11012/11/2007-Estt.(A) dated 14.12.2007 for promotion/financial up-
gradation will not be granted. .

in his ACRs for the years 2002-2003, 2003-04 and 2004-05, his final grading stood
as “Average” and for that reason his case was not considered by the DPC Authority for
grant of financial up-gradation .under 2™ ACP and in response to his application, the
Competent Authority issued a Speaking Order vide No. NTH(ER)/APAR/2012-13, dated
25.03.2013.
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applicant.
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That he had. no performance to cfwa!lenge the ‘average’ grading, nor could he
substantiate any point of ‘malice’ against the Reporting and the Reviewing officers.
Therefore, the Competent Authority met the. point of justice by providing. him
reasonable opportunity under the Article 311 of the Constitution of india. Instead of
contesting the gradings he merely pleaded to “be excused" which inter-alia reconfirmed
that he did not have any point to agitate and as such ‘there was no need to take up the
relevant ACRs for reconsideration at thg end of the respective Reporting and the
Reviewing officer as per the extant Government Rule as faid down by DoPT O.M. Na.
21011/2010-Estt. A dated 13" April, 2010 for upgrading or otherwise of his final grading
in'the ACRs of 2002-03, 2003-04 and 2004-05. '

Under such circumstances, the final grading for the year 2002-03, 2003-04 and

* 2004-05 remained the same and as it did not meet the prescribed bench mark “good”

for the purpose of his 2™ financial upgradation, he was not found eligible for 2n
financial upgradation. :

IS

That, in the compllance of the Hon'ble Supreme Courts direction, circulated vide
DOPT Q.M. No. 21011/1/2010 stt» ‘ﬂated Zﬂv04 2010 the~respectwe three (3) ACRSs
for the years 2002-03 fa@ds- %r&i 26%4*@5 wglg ,adé avaﬂable to him inviting his
comments.on theﬁlﬁaé'lo%tgénchmark grading. ﬁ ﬁ = %&ik

«Whereasiﬁ% applicant_in @j}"ﬁfﬁ ated 15.03. Zoféﬁ'has not« contested the
average gra%‘d;ng Tis ACRs fer‘ﬁiﬁ“ ear 20 2- 03 ,§§-04 ‘and 2004 05 " N

(bt h ‘§h patti §r does notiaﬁ’bly h te, as ACRs

fwere rja@ade bavaitable tgaSrl Difak Kumar

tach: i mments. 5@'@4 nch ?{ i =f*fbut 1g§hls reply

adate&}é 03.2013] he apphca ] @ #@ Favele , ., in his ;QCRS for
e {

[the year 2002-03,
gbe dismxssed

irlals and. ree@rd

gi wﬁqﬁ@«% . - f ﬂiﬁ@ﬁcb_‘g&. | ¥
Itappears o be 'a“if:‘é“s“e \X/here due to poor gré;admgS iﬁ?tﬁ%\iCRs fort

% 'f ,?ggg %%,;‘F’J gt ;’rsr% &
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2002-03, 2@03 04 2*0@4 05, the.2* ACP, dugaif ;po&&v;is n%t g

The DOPT QM of 2742 20145 'explhi‘qt“that g

“On Below Benchmark gradings in ACRs prior to the reporting

- period 2008-08 and objective consideration of representation by the
Competent Authority against rermarks in the APAR or for upgradation of

the final grading”. — It stipulates that it is directed to say that prior to the

reporting period 2008-09, only the adverse remarks in the ACRs had to be -

communicated to the concerned officer for representation, if any, to be

considered by the Competent Authority. The question of ‘treating the .

grading in the ACR which is below the benchmark for next promotion has

been considered in this Department and it_has _been decided that ifian

employee_is to be considered for promotion in a future DPC and his ACRs '

prior.to the period 2008-09 which would be reckonable for assessment of :

his fitness in such future DPCs contain final grading which are below the
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benchmark for his next promotion, hefore such ACRs are placed bhefore the -

DPC the concerned employee will be glven a_copy of the relevant ACR for
his representation, if any, within 15 days of such communication. It may be

noted that only below benchmark ACR for the period relevant to promotion
need be sent. There is no need to send below berichmark ACRs of other

years.

2, As per existing instructions, representations against the

remarks or for upgradation of the final grading given in the APAR:

(previously known as ACR) should be examined by the Competent Authority
in consultation, if necessary, with the Reporting and the Reviewing Officer,
if any. While considering the representation, the Competent Authority
decides the matter objectively in a quasi-judicial mannet on the basis of
material placed before it. Thls*would |mplyu1that the Competent Authority
shall take into acceunt the ¢o htentigns of the ‘ofﬁcer who has represented
against the panlcu!?r rerﬁa'q?ks%a/mgra*émg inghe APAR&@nd the views of the
Reportmggand Remevwng “Officer if they’ a'{r'e stm in, ser’\%ce on the points
raised in the Fép iesentation vis: a;ws,the remarks gredmg%gglven by them
in the APR’Z{?&The UPSC has; nfjo%r%ed‘:‘thts”@epartment“ hatxthej-, ommission

4
1

haswobserved that wﬁ;iﬂé‘%eb‘cﬁid:ﬁg ch&*rep’resentatlons, *theicompetent

author ties sometij; é‘uesadxo ﬁ‘ot%‘_ sl%e n atsthe wew,@bf Ré&porting /
§evne\£kng Officef& ftheﬁa.( y Sl i -Commlss?’fgn?h s, further
'ebse?ved that if aﬁrm@orltyg. [ '-', i petent@yivhorﬁ ty does

1,

on otﬁ%w% specnﬁfe«», gasons SOt , the t benchmar'ﬁ’ACR%/ APAR
graﬂ’ﬁés at par \’Nuth thgx hmarkfordrexty gmotg_'on.

R et
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. s ADE \a,a?%’“ther gfore requesged tolinform
%thez;cem etent autﬁorltles W letf@rw w)rifg, SUBH cases to th"e]rg totdecide

5%

on*th@ representations. abainst Ehe% remaraks%r for upgraﬁ‘?rojof the
ggadmg in the. A*PA"R\stha?»:rc‘heéEecnsmmem the rept€sentation may- Be taken
ol ‘ectlvel J‘éﬁe‘"@tﬁkmgﬁnto accohnwfhe wews of the co?i’cerned Rgportlng /

the fmal gna&r‘fg#glvemﬁm the APAR, specifi€” reasd’n@ﬁhe?efor hay also be
given m the érder of the, Comﬁétent#\‘vt horityii 4 b j{-‘gs '
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Pursuant thereto, the apphca ewasd uIy forwarded copies of ACRs for the

¥

period 2002-03, 2003-04 and 2004-05 seeking his representation. He responded

as under:

“Director,

National Test House,
Salt Lak,

Kol -91

Sub: - Advance entry in ACR for the beriod 2002-2003, 2003-2004, 2004-
2005
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Ref. : Your letter No. NTH/KOL/DDC/Policy/2013

Dt. 15-3-2013
Sir,

I hlave retired from service w.é.f. 16.7.2010 under provision a compulsory
retirement,

So there is no scope_to rectify myself_for the average qradmg for the @ar 2002-

2003I 2003-2004, 2004-2005.
| may be excused and kindly consider my candidature . for 2"-'f Financial
upgradation under A.C.P. -

1 think your honour will:Kirid enough mfrom doi me.

f;be ri
.%%,‘:;1'
applic r;t was admln_’ctedsly,;%‘___uu bk
refevant’ years ‘g\ éa&reordénce, '
"~§:~. &

the "average gradm{s “gut ?g h*e«n@twt«evsegfupgrad%

”’l‘g

R T

- raised in 2013 wsthout upg‘fadatlon of his gradmgs ’from average” to that of

3

”good”)fails and therefore the O.A. is dismissed. No costs.
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A Pt S

(BldlSha Banerjee):
Judicial Member

S
(Dr N Cha’uterjee)
Administrative Member
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