
r

:fc.\s-v\ o.a. 1538 of 20131 •
I

.15
CENTRAL ADMINISTRATIVE TRIBUNAL 

CALCUTTA BENCH, KOLKATA

O.A. 1538 of 2013 }■

i
Hon'ble Ms. Bidisha Banerjee, Judicial Member 
Hon'ble Dr. N. Chatterjee, Administrative Member

Coram
\\
• I

■

Shri Dipak Kumar Bhattacharjee, 
Son of Lage D. Bhattacharjee,

•t
■

Aged about 55 years,
Ex-UDC, National Test House (ER), 
Kolkata,
ResidiriI!ltlV§;fe^r^|al.para/
P.O»Ba%iirauK|!!' # if#
^........................................

i • %

.!

■i.

For the applicant'%

For the responden ts

Reserved on : 05.09.2019 »,

Date of Order:
v

:
ORDER ' »;

I
Per: Bidisha Baneriee, Judicial Member

The Application in this O.A. has sought for the following reliefs: i
i
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! !"8.1. Office order dated 25.03.2013 issued by respondent No. 2 cannot be tenable in 
the eye of law and therefore the same may be quashed; r
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An order do issue directing the respondent No. 2 to grant the benefit of 2nd 
financial upgradation under ACP Scheme with effect from 29.07.2006 and aiso to.rerfix 
pension and other pensioner benefits and‘also to grant all consequential benefits."

II.

The applicant to contest the claim of the respondents that the 2nd ACP was 

not granted due to adverse grading, would rely on the decision rendered by 

Hon'ble Apex Court in Abhijit Ghosh Dastidar -vs-UOl & Ors. reported in 2009 (16) 

SCC 146, which is extracted as under:

2.
i

According to the^dppellapj, the gdversd!-'en£rJes, namely, "good" were not 
communicated. The/said aspectrovght^tip frave.peen considered while considering his 
promotion, fmsdpport ofitife&^Mdimm,%&reJle3f^.tffe deti^on of this Court in Dev 
Dutt v. Unipfiof^c(i^^8^SCC 725. ^ %

18^' i rm ^ %\8. / Coming to the s^mS^peffl, tm mugp^kenchmark is required
fof beif^forisiderecmw^prmpmim^ Sn0hdijF%hb. entry df^gpoak was not 
cimm0ikated to thM>I^II^J^jniSmgoS"^0^have bee^&^nmicated to

gshf was ho Ac//'cI^on4^ in our

o*wpubliciservant_whether (othe$0Mn f/S, armedLjI*. o4""laettpmother benefi^en^s^Mmn%ommMii^on ^Wld be arbitr^an&s such 
iv/o/Mfe of Article %^MfWhe^SnMimm^%1l^rsa^^yiM has been rgiferatM in the 
bbcfoePMerred decisl^me^u^ahlWs^ ^3^cMn) relied on p^eSpellant •.
^hhefSre, the entries "^^d" ifpt afl-gSnted tmtej^ellant, the samif^kildmot have 
been taken into mnsiderat^^Jen^cgn^dg^fo^promotion to the higifpr grade, 
fke respondep^ms^p^^e,tf!^^^M^0ffm^ii'ad e^0pemfffbrmed ofthM'nature of

9. %^Learhpdfjcai^isel appegrmg for the appellgjjfwtos pej/^erbu#thatjjjie officer who 
was imtyediafejy juftior imsprvf<^Oxthe^ap0illani was given fypmbtiffl oh 28-8-2000. . 
Therefor^he appfdlant afsjt&ejzdegfnedSp hq-vf Me^iven^romoti^mfrom.28-8-2000, .

10. Since the^ppeWntjTpd retired from servicgyMbe make^it clear that he is not 
entitled to any pofm^allowdiTces^onathesperib^for wbipirhe had not worked in the 
Higher Administrative Gfdde^^up A_but hisrefrpsdfFiive promotion from 28-8-2000 
shall be considered for the benef^ffWffx^oh of his pension dnd other retiral benefits 
as per rules.

11. The appeal is allowed to the above extent. No costs."
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To refute his claim for 2nd ACP etc., the respondents would plead as under:3.

The applicant Shri Dipak Kumar Bhattacharya, Ex-UDC, National Test House (ER), 
Kolkata was in Govt, service during the year 2004. He was involved in the case of 
falsification, forgery, tampering and using office seal with false.and fake,signature of 
gazetted Govt. Officers and using his designation for obtaining huge amount of Bank's 
Loan (from different Nationalized Banks) for House Building purpose of more or less Rs.

/
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24,00,000/- (twenty four lacs) approximately from different banks, without the 
knowledge of the Competent Authority of National Test House (ER).

Such information was received by the office in the year 2004 through SBI, 
Shibpur Branch vide their letter No. 26/218 dated 07.11.2006 under reference letter No. 
E/3416 dated 22.11.2004 (issued by Shri D.K. Bhattacharya), accordingly, the office 
started primary enquiry for its authenticity from different banks during the year 2005-06 . 
and received such information and allegation notice from the different banks against 
group of officials (10 numbers) of National Test House (ER) including Shri D.K. 
Bhattacharya.

During the month of November'2006 onwards, the Office processed the DPC for 
grant of 2nct financial up-gradation under ACP. Shri D.K. Bhattacharya was eligible for the 
same. The competent authority sought for vigilance clearance from the Vigilance 
Section, National Test House (ER). On 02.01.2007 Vigilance Section, National Test House 
submitted vigilance clearance certificates in a note-sheet dated 02.01.2007 before the 
AVO, National Test House^ER) as desired by the dohc^rned authority, in respect of the 
following officials, along with ShriiDrfeBlattacharya, th'e%hen UDC, for grant of 2nd 
Financial Upgratlltiormnd^llii^ 1,1 $ ^

l)>Smt. SMcAdiowdhury, UDC - Free froni'Viglli^e an^l^

p~ak Kr. Bhe from vi|iiarTfi)¥
I & J0- %

............ 'F^iygilA “ 1.sill#.■$

Shri Praffl^lfta:kBa^^^^^^^^eilw^^Snce angled 

shri “angle'

e was thus nSfege^i^i^laiate^ngle.

ri Sailesf nee an$
&£

'•(i
i;
> ■

«nceangle
4to ‘■-S

On 10.11.2QQ6,, t^^fe^lhadlbffiliallyvlpl^ed^complaint from SBjf Shibpur 
Blanch vide datei^^.llteoOA, against®hri D.K.

Bhattacharya, aboLntyiis'^i'OYolvement in miscon|lu.e^ |s^repprted by the bank for 
obt||ning amu^p|noSi^^^s. 4,53,391/- from SBI^pdsfher^i^r|^)rn ^tral Bank of

againsfljie nii.gtgage of B^iipu^mtSifout#'knowledge of

the prescribed ^thority’^'l^ici^l^esvHpjd^v^iilfch unb^S^ming of a Govt. 
Servant as peliCCsl^b(3.duct) RuT«,^964, • -i#1

Accordingi^og^the ^si^of«said^dotuments rele-^int papers, the disciplinary 
authority issued an liffetJ^g^spensipn. a^inst^^fl'1 D.K. Bhattacharya and held 
departmental inquiry against him^dutrn^t'RWyear 2008. The Article of Charges as framed 
against him were .proved. The disciplinary authority finally awarded him major penalty 
for compulsory retirement from the Govt. Service with effect from 16.07.2010 vide NTH 
(ER)/D.P/DKB/2006-07 dated 16.07.2010.

Shri Dipak Kumar Bhattacharya, Ex-UDC, NTH (ER) applied/ claimed for grant of 
his 2nd financial up-gradation under ACP in the year 2013 after 8 years. It may be noted 
that "during the currency of penalty" which is restricted 5 years for major penalty as per1 
DoP&T O.M. No.ll012/ll/2007-Estt.(A) dated 14.12.2007 for promotion/financial up- 
gradation will not be granted.

In his ACRs for the years 2002-2003> 2003-04 and 2004-05, his final grading stood 
as "Average" and for that reason his case was not considered by the DPC Authority for 
grant of financial up-gradation under 2nd ACP and in response to his application, the 
Competent Authority issued a Speaking Order vide No. NTH(ER)/APAR/2012-13, dated 
25.03.2013.

/
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That he had no performance to challenge the 'average' grading, nor could he 
substantiate any point of 'malice' against the Reporting and the Reviewing officers. 
Therefore, the Competent Authority met the point of justice by providing-him 
reasonable opportunity under the Article 311 of the Constitution of India.,Instead of 
contesting the gradings he merely pleaded to "be excused" which inter-alia reconfirmed 
that he did not have any point to agitate, and as such there was no need to take up the 
relevant ACRs for reconsideration at th'e end of the respective Reporting and the 
Reviewing officer as per the extant Government Rule as laid down by DoPT O.M. No. 
21011/2010-Estt. A dated 13th April, 2010 for upgrading or otherwise of his final grading 
in the ACRs of 2002-03,. 2003-04 and 2004-05. .

Under such circumstances, the final grading for the year 2002-03, 2003-04 and 
2004-05 remained the same and as it did not meet the prescribed bench mark "good" 
for the purpose of his 2nd financial upgradation, he was not found eligible for 2nd 
financial upgradation.

That, in the compliance of the.Hon'ble Supfeme^Courts direction, circulated vide 
DOPT O.M. No. 210Xi/l/20iq5EstlAte#2^04.20ialH^respective three (3) ACRSs

comments,onth^i^^^fenclimarkgrading. ^

applicamLJ^:i#p|^ated
average gral^ffiis ACRsfe^^^f 2fe-cp, Jp^M and
J T^efore, the^g%r^ doe^ not^ly h^e, as ACRs

ff thejffkrrs 2002mjlavailable Kumar
Ihattghfrjee invit^^ gradingkot ilhis reply

fthe year 2002-03,; 20O3s04s;and^@0.|9^Hi;d:eGgMaGhriGirGum^tances th^^A- isfljable to 
jibe <$lmissed. K

avafteble to him inviting his
%

as nokcontested the15.03.2

fi

! #

%l
the Ld. C'^^el^nd|j3elus|d%e4.

%
i#/|CRs forphe years

/ - ■

rrot gdrited to the
# • W'

to
1 I:%2002-03, llO3-o\.'M0|‘O5,'?Re&2nd AGP, du|J«!a^0%^iS1' 

5. The DOPT QM of 27^044^^^

?

4F"-!Vf

"On Below Benchmark gradings in ACRs prior to the reporting 
period 2008-09 and objective consideration of representation by the 
Competent Authority against remarks in the APAR or for upgradation of 
the final grading". - it stipulates that it is directed to say that prior to the 
reporting period 2008-09, only the adverse remarks in the ACRs had to be 
communicated to the concerned officer for representation, if any, to be 
considered by the Competent Authority. The question of treating the 
grading in the ACR which is below the benchmark for next promotion has 
been considered in this Department and it has been decided that if an 
employee is to be considered for promotion in a future DPC and his ACRs
priorto the period 2008-09 which would be reckonable for assessment of:
his fitness in such future DPCs contain final grading which are below the

i ■
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benchmark for his next promotion, before such ACRs are placed before the
DPC the concerned employee will be given a copy of the relevant ACR for
his representation, if any, within 15 days of such communication. It may be 
noted that only below benchmark ACR for the period relevant to promotion 
need be sent. There is no need to send below benchmark ACRs of other 
years.

!'
'i- ■

i

As per existing instructions, representations against the 
remarks or for upgradation of the final grading given in the APAR* ,
(previously known as ACR) should be examined bv the Competent Authority
in consultation, if necessary, with the Reporting and the Reviewing Officer. 
if any. While considering the representation, the Competent Authority 
decides the matter objectively in a quasi-judicial manner on the basis of 
material placed before,it./rhis^wbuld imply^that the Competent Authority 

shall take into accouhtthe cc^itpfions.of the"c)ffyger who has represented 
against the the views of the
Report/ngiand^e^wing “Officer if they arelstitlfe se^ic.e on the points 

raised in the fCTiesentation vis-a^is the remarks^ gpding^iven by them 
in the^APite^he UPSC ^^pfe§l^^B^paftme?^that4hiCommission 
hasfot)_servId that v|’Mll^lecidipg sfuc^feplesentatio^^he^jmpetent 
a#>0fc sometJP% &tla|e|i ,̂!a|J%the vi,iv^to porting / 

Pjeviewpg Office#^b.ej^^M;A^e^icg^mm:ommis^kha|further 
Ibsel/^d that i^Ui^^^^Mfepe^^^&petenf^hoily does
Mff specifiA^n^^^^^enchma-

| All reque:
ithe^c^npetent aiHoritiS #iil felwMirfg,sJlf cases to ii
li>n%h^ representafiils, alaihit ;lheirefnarjl'For for upgfa3S?bnSof the
grading in the.Af’ARatj^BhJeoilioAQt^lfl tiepyesentation may Je taken
dbjectiveIWcTfteht^krnHinto accSlWt^B'l views- of-Ihe^coffcerned Reporting /

Reviewing 0-fIicersHf,thiv are still in servicfi;Mand^in Gal.e cif upg^dation of
the'linal gratfilg#give^n^he APAR7specif;i:d'Teas^ also be

2.

t APARrgcR^

hformto
toldecide

given lh,thet>rder‘ of theXom^gteritMl^orite
'X *[Gl, C%4of ftr4Jrg., dM^yil/l^blO-Estt/^ated^# 13th April, 2010.]"

'•■ft '* J?-
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%
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Pursuant thereto, the appffelnr#as"iuiy forwarded copies of ACRs for the

period 2002-03, 2003-04 and 2004-05,seeking his representation. He responded2

as under:

"Director,
National Test House, 
Sait Lak,
Kot -91

Sub: - Advance entry in ACR for the period 2002-2003, 2003-2004, 2004- 
2005

>
•!
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wt?¥I Ref : Your letter No. NTH/KOL/DDC/PdKcy/2013
¥/ T-

..iy Dt. 15-3:2013

Sir,

/ have retired from service w.e.f 16.7.2010 under provision a compulsory 
retirement.

i

i

So there is no scope to rectify myself for the average grading for the year 2002- i
i

2003. 2003-2004. 2004-2005.

I may be excused and kindly consider my candidature for 2nf Financial 
upgradation under A.C.P.

I think your honourtyvilhKi/fdTn6ughlhfFo.m^p^Tie.
Thanking you-.e*" b

ti
dipaki^ar Bti$$$qcharjee 

■ £®D.C/ek 
n.t:h(er)%j.\

ivi

i ,# Si% ;Jf r\\^f % iir. «
1

,SsF.’Itf■d: I■k| isjy^ent thaMga^

that 4 w to maa'pS^BPWffilf

Irj.

Ir i—7
I

JiI 'W
6. |Hayjng|Considered®e d^l^6|p|iti;|h:5^nvd|ha^/ig noted th^

4, ’%sr ’ffi. # I S i 4. a®*" ”■ Japplicant was of AC^for the
relevant^ears,^ a&qr^^^rith law, and even^^p(tfe^|ito^pres|n't against 

the "average®, gra^-ngs%ut he a)S8sw®&&&%iek u.pgradatiora«t'o "gfod" or justify:' X :why he. deserved%n upfRadatibn, hil aaimXr gra,nt^€r w.e.f. 29.7.06

• raised in 2013 without upffedation of his gr.adiings from "average" to that of 

"good^faiis and therefore the O.A. is dismissed. No costs.

i
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/ ZXJ&Z
(Bidisha Baherjee) 

Judicial Member

---------
(Dr. N. Chdtterjee) 

Administrative Member
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