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CENTRAL ADMINISTRATIVE T RIBUNAL :
KOLKATA BENCH, KOLKATA

No. O.A. 1039 of 2018 |  Reserved on: 26.9.2019
Order dated: 0§ +{|- 444

‘Present o Hon'’ble Ms. Bidisha Banerjee, Judicial Member
‘ Hon’ble Dr. NanditaChatterjee, Administrative Member

Mr. Chinna Murugan,

Son of C. Chinna Govindan,
Residing at Flat No. A/7, No. 32,
Governmenthosthal Estate,
Ballyigunje Circular Roadw S,
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For the Réspondents Y %ﬂ%a\l’Counsel
Mr. AK. Chattopadhyay, Counsel
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ORDER

Per Dr. NanditaChatterjee, Administrative Member: |

‘The applicant has approachéd the Tribunal in éecond stage
.Iitiga'tion under Section 19 of the Administrative Tribunals Act, 1985
praying for the following relief:-
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“8.a) An order do issue thereby Cancel/rescind/withdraw/set-
aside/revoke/quash the reasoried order vide letter No. 94-Pr.Secy/PAR & e--
G/2017 dated 07.11.2017 issued by the Principal Secretary, Personnel &
Administrative Reforms & e-Governance, Department of West Bengal, within a
stipulated time period. "

b

(b)- An order do issue directing the concerned respondent authorities to
forthwith issue No Objection Certificate for Inter Cadre Deputation to
Tamilnadu after setting aside the reasoned order dated 07.11.2017 and also
taking into consideration the health condition of his younger son who has been
diagnosed with Autism 'Spectrum Disorder (ASD) and Attention Deficit
Hyperactivity Disorder for the past 03 years and as such visited different
therapy centers and hospitals in Kolkata, but there is no significant -
improvement in his health and further azsf« per observatmn of the consulting
doctors.
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(c) A further order to issue d'irectlng!g:he concefﬁﬁ*é krespondent authorities to
allow your applicant to mofi& to%l‘a.rmlnadu cﬁ’élr o, the.present as it has been
advised byuthe consﬁ?ﬁngn ?ibcg’fors that the 5—‘-1 d elopmént will speed up if
he is expose te 1s mother tongue only for whHick e need to stay in an

enwronment Aat is ennche mth’f‘whl-samgther tongue ( = erabl &eun his native
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with ADHD” and is undergof {3 *fh'efilast three years without
any improvement in his health condition. His consulting doctor has
observed that for improvement of the child, he should be ekposed in an
environment enriched with his_mother tongue. The .applicant had sought
Inter Cadre Deputation to Tamilnadu along with his family by preferring
a representation to the Secretary to the Government of India as well as
before the Principal Secretary to the Government of West Bengal seekingr |
for “Ioter Cadre_Deputation.to_Tamilnadu” as well as for a “No Objection
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APersonnel & Adm1n1strat1ve Reforms and E- Governance Department. His
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Certificate” from his parent cadre but his prayers have not been

considered.

That, the applicant had earlier approached the Tribunal by filing an )
Original .Application No. 350/01.176/2017 ventilating his grievances and
the same was disposed of by directing the respondents to 'c"onsider his
repreeentaﬁon and to pass a reasened and speaking erder. Thereafter,

the apphcant preferred a representatlon to the Principal Secretary,
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(c) That, as per fr@*Est:he 'Rples .regﬁelwer cadre deputation,
mandatory penod of nine years is to be completed by the
concerned officer;a condition fulfilled by the applicant.

(d) That the procedure to be followed for such appointment under
inter cadre deputation has also not been followed by the

. respondent authorities.

(¢) That the respondent authorities, while passing their reasoned

brder dated 07.11.2017, failed to consider the fact that the son of
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the applicant is suffering from “Autism ADHD” for a prolonged

period, and requires a conducive environment wherein residents

converse in his mother tongue.

[

4.  Both the respondents on behalf of Union of India as well as State

respondents have contradicted the claim of the applicant by stating as

follows:-

(a) That, this Tr1buna1 Wh11e~-d1sposmg of O.A. No. 117 6 of 2017
1,23%%# '

ndents t‘é’f‘fhssue a speaking and
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on 30.8.20 17$§,had1;e%‘%e§§ ;ﬁ%e; pta
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of istriét Cﬁ;;,ector in the

(d) That, the State G‘@vermn;:;lgentﬁ@ﬁﬁWest‘Bex;lgal thereafter passed
é reasoned order on 7.11.2017 rejecting the prayer of the applicant
on the grounds of an existing policy of the State Government
regarding inter-cadre deputation a’md@,~ the fact, that medical
assistance as insisted upon by the applicant/official for his child
are available in the State of West Bengal and, partiCuia:ly, in
Kolkata. |
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(¢) That, inter-cadre deputati'qri, from West Bengal to Tamilnadu
¢adre cannot be finalized without the consent of the lending cadre,

namely, the Government of West Bengal.

The res'pond'eAnt authorities would cite the provisions in Para 6(1) of

the Indian Administrative Service {Cadre) Rules, 1954 in support.

5. The issue to be adjudicated upon in the instant O.A. is

1) Whether the. State Govemment el €. Ahe 1end1ng cadre can withhold

1ssue of NoC for 'nter-cadweﬁdemf"'tlé% onAthe apphqg.ﬁnt/ officer without

advancmg any—objécﬁv%asons leading to "Suc

;ag%éé%gpon” ind
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2) What reilefﬁi‘fa g Be accordedti e BB Tivan
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Per sed.tﬁe udgé‘mg"‘f ?‘%hsed in lcgne

e »tlonw:t ‘ O Agb :

Direction is %pon R L%E'spondent Nos. 1 & 2 to’ con"s”ﬁer 1€ representation the

dated 20.09.20 1’6»«0{ Sri ChﬁnaMumgammIﬂ’S shis representation dated
209.2016.

SRR 1 TR

The Government of West Bengal has put Sri Murugan on very important

assignments throughout his career. During the last ten years of his service to

the Government, his personal problem has always been addressed by this

- Government very sympathetically so that he can take care of his son properly
~ during his posting in the State of West Bengal.

In such circumstances, his prayer has been considered and rejected in
line with existing policy of State Government regarding Inter-cadre deputation
and the fact that all medical help is available in Kolkata.

Let the copy of this order be communicated to Sri ChinnaMurugan.
Principal Secretary to the
Government of West Bengal”

"
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Upon a close reading of the same, the following is inferred:

(:i) That, | the applican't‘_has always been placéd on importaht

l assignments by the Government of ‘West Bengal. |

(ii) That, the applicant has spent last ‘10 years of his service in
the State cadre. j |

(i) The applicant’s personal -problems have b-een addressed

sympathetically by his State Cadre.
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(iv) . The apphcant SEPTAY er has b‘ee-~ reJected in line with existing

aentl @eéaa:dmg inter-cadre
S .
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b

Government%ﬁrﬂn_}gﬁﬁ“hadwrepﬁ” ‘edly.

 accept the said officer on Jepatation.

éOn 9.8.2019, this Tribunal had directed the Respondent No. 2 to
clarify on behalf of the State Government “the -existing policy of the State-
Government regarding inter-cadre deputation as referred to in their
speaking order dated 7.11.2017.” 4

" In response, the respondents furnished on 24.9.2019, by .way of

instfuctions, a communication to the Health & Family Welfare .
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department to seek. information as .to whether the applicent’s son may
receive treatment at Kolkata. }

The above communication dogs not answer this Tribunal’s query.
Hence, we can only infer that there is no existing . policy of the State
Government regarding NOC for inter cadre deputation of the All India

Service Officers borne in the cadre.

In Union of India & anr. v Bhaskorendu, Civil : Appeal no

'%sm_gtsed the appeal of Umon

)L'}q%‘y

: héd mot%een able to show

7 116/ 2010 the Hon’ble Apex Court

\‘v{rf

;),r

any record, 'ndlca?ﬁingzc fe reason as to why a f f% ing view, was taken,
e T, %ﬁ *% .

fer ‘-nce h
q‘;h,ggﬁ" 3

Aot

Zpitnt. In State of Phizjet’v

outmdew,,t%he pgeﬁ}dep

SCC (L&g)h34 the ﬁ%n’ble Apexicourth.llfe'ﬁ as ollo:% A

“The concept %ﬂ “depﬁ%goni“ % Hundelstond i

“1&';;,

the cadre or out31de the parent“" department and deputation means
deputing or transferring an employee to a post outside his cadre, that is
to say, to another department on a temporary basis.”

Hence, deputation is a tripartite agreement based on voluntary consent

of the prineipél employer to lend the service of his employee, a decision

which has to be accepted by the borrowing department/ employer and

also involves consent of the employee.

W}
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The above ratio has also been articulated in Ratilal B Shah v. State of
Gujrat 1990 (Supp) SCC 243, Kunal Nanda v UOI AIR 2000 SC 2076
and in Girinder Pal Singh v State of Punjab 2005(1) SLR 629.

In Mundevadi v. State of Mysore, (1969) II LLH 460 it has been
held that in deputation there can be a “plurali_ty of masters”, the master
who lends the servant would be his general master and the borrdwer
would become his special employer and in such a case, as per principleg |

of service law, the rules would’ be the dediding: factor.

.\.v..
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6.3. The prov1S1ons of _nd‘laﬁlﬁ‘Aci: ‘g;:‘ﬁsﬁéﬁ %?Se‘f'vwe (Cadre Rules), 1954
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¥ AT,
and, partxcularlyfi?para 6 of the samethat gu1de deputamon of cadre

! Tor) o

ofﬁcers,,rare ré‘produced -
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.'.j@:t:lﬁc Watter shall v" cmdd by
Yovern ‘_nt or State @emﬁlcnts
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tﬁ%’ﬁC?&f,ﬁtral Governm
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the Sta

: ng df’comp Anly, association or "a o Tl duals ' whether
%, mct‘agnporatea’%‘or ot, which_is#Wholly @g%sub ﬁvanUalfly owned or
%*%é zeontrollegl:gby asS éfé“‘GoV‘é‘i““rTment«ﬁ‘h Municjpal Coi%oratlon or a

g, Lécal Bo B"’by’;‘t&a:; State Gowernment‘“on yhose cadre he is borne;
S and e, v L e

An-mternatxon I*organizationy .auto ‘»wous body not controlled
by the severnment, or a private bedy; by the Central govemment
in consultation®withzthre ¢ Sfﬁte@ovemment on whose cadre he 1s
borne:

Provided that no cadre officer shall be deputed to any organization
or body of the type referred to in item (ii], except with his consent:

Provided further that no cadre officer shall be deputed under sub
rule (1) or sub-rule (2) to a post other than a post under the
Central Government or under a company, association or body of
individuals whether incorporated or not, which is wholly or
substantially owned or controlled by the Central Government,
carrying a prescribed pay which is less than, or a pay scale, the
maximum of which is less than, the basic pay hé would have
drawn in the cadre post but for his deputation.”

ot
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The rules before us that guide inter — cadre deputation of officers

borne in the Indian Administrative Service (Cadre) Rules, 1954 are as
quoted above and vide O.M. of DOP&T dated 8th November, 2008, as
extracted below:

“(i)  Inter-cadre deputation will be available to the officers only after
completion of nine years of service in. his or her cadre and before
reaching the Super time Scale in his or her home cadre.

(ii) Inter-cadre Deputations have normally been processed only in cases were
individual officers have sought a deputatton in view of the personnel
difficulties.” :

6.4 The apphcant S 1ssue s _now ns;dg;ed in’ the perspectlve of Rule

a

R

;a&"' -' )
proviso furtlfgg@prd rides

govéi'mﬁent or by ano% 'er'st tei

ﬁal government
' 5 iy,

The prov1s1§“ns ofinule 6(1;)?615'~$e

demsmn'«,'_

e,

‘rr@r_ doé“s;,g _prov1de‘for anyAlmn atlonﬁﬁ*”to the same.The

other condltlon

scheme is also very clear*?»under“the provggt@nﬂfhat states that. whenever
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there is a dispute, the decision of the central goVernment shall be final
and the state government(s) are bound to implement the same.

In the present matter the state government has rejected the applicant’s
prayef for inter cadre deputation on the groun;:l that necessary medical
facilities for his son’s treatment.is available in Kolkata. The applicant has
éverred that such treatment, which has been availed of during the last
three years, has_ not led to any improvement in the child’s condition.

W.
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Hence; the state’s repeated insistence on local treatment vis-a-vis
medical- advice for nurturing the child in his native environment may not

facilitate the five year old child’s healthy upbtinging and may further

impede the child’s grovﬁng years to a situation of abortive return to

normélcy.

Seconelly, as held in Kunal Nanda (supra), an eﬁployee does not have a

vested: right to continue on deputation. DoPT OM dhted 8th November

e

2004 states that 1nter ....cadre "'eputatlon”"atwa time normally cannot

i,

e J-*a' & Y ™
; ;‘ %arpphc_ tg% owhed}*“‘togroceed for 1nter

; "'11 necessarzly have to retuﬁﬁﬁi%thre% years time -

“@% 'E;}y’n“"

the State gov%rnment; in then:‘

T

applicant- . w%"?# - i —
6.5 The lending state government, represented by .respondent no 2, has

not b_'een able to furnish any cogent policy statement for grant/
withholding of NOC towards inter cadre deputation. Ne{'nbjective reasons
have been advanced in rejecting the prayer of the applicant in their
reasoned ordef dated 07.11.2017. The -st:ate’s insistence that the
applic.‘ant’s young child should continue to receive medical treatment in
Kolkata. / State has not led to' any improvement in the child’s condition.

"
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Accord1hgly, being bereft of Iog10 or reason, we quash the order dated
7.11. 2017 (Annexure A6 to the O.A. ) and set it aside.

7. The fact remains that while the concurrence of the lending cadre
author_ity is a must, a disagreeme_nt has occurred between the two State
cadres? namely, the lending State and the bon;owing State to Jthe extent
that v\fzhile the ‘borrowing State is willing to accept the .officer on
deputation the lending State , has withheld clearance. The, offieer

I

however fulfilled the necess’aﬁf cond1t1 n"smf DOP’I‘S O M dated 8th

' view, the nghtful autho t‘f fo di ‘mde on such
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In the %event sﬁ%h "epresentatlon is prefer"e'

WL

authonty shall exama%e ,_ .

the ?d repondent

Contents of,dtah@ represg%}’tau n i ‘ dccordance

Wlth law and k f-qlde o, the gﬂam“,

convey his demsuinmto the“- Ster
i

concerned forthwith thereafter Needless to state the State Govemments

. concerned Will be bound to implement the decision of the Central

Government as per AIS Rules.

9.  With these directions, the O.A. is ctisposed of. No costs.

. . ' ' X
. . - P e
(Dr. NanditaChatterjee) (Bidisha Banerjee)
Administrative Member : Judicial Member
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