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_ *___f’ CENTRAL ADMINISTRATIVE TRIBUNAL
. KOLKATA BENCH
=7 R.A/350/0026/2019 o Date of Order: 06+ 11+ 444
' (0.A/350/456/2016) -
- Coram: Hon’ble Ms. Bidisha Banerjee, Judicial Member

Hon’ble Dr. (Ms.) Nandita Chatterjee, Administrative Member

Smt. Tanusree Hajra (Chandra),

Wife of Chandra Sekhar Hajra,

Aged about 42 years,

Working as Staff Nurse,

Bankura, SCMMU, Jhalda, Purulia,
West Bengal, Residing at 3 Bye Lane,
North Lake Road,

Rabindrapally, Purulia,

West Bengal, Pin - 723 101.
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,,2 ""The Blrector General (Labour Welfare)
Jalselrner House, - .««-
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3. The Welfare & Cess Commissioner,
Ministry of Labour & Employment,
Labour Welfare Organization,
234/4, AJC Bose Road,
5th Floor, 2rd MSO Building,

Nizam Palace, Kolkata — 700 020.

4. The Medical Officer {Contract),
Static-cum-Mobile Medical Unit,
Jhaldah, Purulia, ,
Labour Welfare Organization,
Ministry of Labour,

Govt. of India, Namopara,
Jhalda, Purulia, Pin: 723 201.

... Respondents
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For The Applicant(s): Mr. S. K. Datta, counsel
For The Respondent(s): None
| ORDER
(DISPOSED OF BY CIRCULATION)

Per: Dr. Nandita Chatterjee, Member (A}:

This R.A bearing No. 350/0026/2019 has been filed on 28.10.2019
by the applicant seeking review 61‘ the order dated 26.09.2019 passed in

0.A. 350/456/2016. The operative portion of the order is as follows:

“6.6. The applicant’s claim for placement of her transfer proposal

before a Placement Commlttee,as Elloglcal ..... T he applicant is not a part of

1‘ %n
mainstream Mlmstgyfﬂ he is attached m,xh agﬁspemﬁc Labour Welfare

Scheme and wouildwbe gu1dWﬁ‘e guldgffnes *for transfer posting as
s ]

at Annexure’ A 6“*~to the @.A The res&%‘ldents*have made it extremely

. 5
clear that hel";orders f@rmtransfe’};‘gge‘fgwls%ued with ithe approval of the

e

Director General L%bourm&_;wfiélfg&};e of ‘the c’fi‘flcerned M1n1stry, an

23

authority nam:“é?d in pg‘g { ar : _ :{,dehnes*%as gompetent to direct
% ; t . 4‘ ﬂ L .
In N. K gSmgha va ion of India,‘“’?l995) LLJ 854 and Abani

Kanta Roy v%.gi‘ateafof Orissa, 1995, & sadp/i/5cC 169, it has been

¥ 4

held that, unles‘s the_ demsmn W6 Eggmsferﬁé vitiated by malafide,

L A
infraction of any professed noIrms wn’i’fa:ple governing the transfer,

such transfer

s s < ot

judicial scrutiny is not caHed for.

“In the instant case, the applicant has been moved after a tenure
of 15 years but her colleague staff nurse has joined the place of transfer
without any protest. Hence, the allegation of malafide fails. The
competent authority has ordered the transfer as per the transfer
guidelines after observing the professed norms. Accordingly, following
the above ratio, the applicant’s challenge to transfer does not succeed.
6.7. We are inclined to agree with the Ld. Counsel for the respondents
that no government servant drawing salary from State exchequer
should be allowed to continue in a post where the scope of her service
is limited but should be posted where her services should be utilized
optimally. Ld. Counsel for the respondents would urge that the
applicant’s contribution to the Labour Welfare Scheme would stand

suitably enhanced if she renders her services in the Central hospital.

het,
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7. The claim fails. The applicant should join her transferred place of
posting with immediate effect, failing which the re‘spondenté are at
liberty to act as per law.

The interim order stands vacated accordingly.”

2. Upon a detailed perusal of the Review Application No.
350/0026/2019, it transpires that the applicant has based her claim for
review on the- purported views of the Tribunal at the time of the final

hearing. The applicant would submit as follows:

“Applicant states that the Or1g1nal Apphcauon was finally heard on 26.09.2019

when the Hon’ble Tribunal wa%s not‘lnchned to consu'ier the matter on merit. but

was of the view that 1ng§$1ew of the heal‘th ﬁcon&ihon of the applicant and
’b

considering the . faci?hat others a%s ftiam\ted in thebghgmal application were

retained at then*san%fé statibn for’%a‘%long ‘me,‘-_, pphcant»should make a detailed

representatmn ericlosm theﬁ:ﬁ“r‘(;b}cal ydeéﬂfmenﬁacs in gl?bp yrt of her illness and

.,same for %ostm of e applicant at any

Jt.

the respondents”’shall cens1dep "f; fe;

place near to Jhdlda. Th1s‘Hof§‘b'le
kv

Tmbunal clearly;exp essed its V1ews that
when' the apph%ant is suffem 'g T¢ i

ous ailmerits; ?t is not-proper and

would be of noryfruztful pwrpose TANrAR % rmﬁega%rshé\apph%ant to Dhuliyan in the

p
District of Mursmdgbg;lmhldh 1s far away § from Jhalda fand Where the applicant

&Y

has to perform s,hlftlng“*dutwSz T%M L / f ! ‘
) ~.,‘ ‘J,‘ R /
T lic asg followin rounds to
3. The applicant has advangggw n‘taw_!gpll he g grou

QL i 2t

substantiate her prayer:

“a) For that there is good and sufficient reason for review of the Order
passed in O.A No. 350/00456 of 2016 as it is a clear case of error

apparent on the face of the record.

b) For that the order was passed treating it as-a case of reserving the case
for final order whereas in the instant case views were already expressed at
the time of hearing and the matter was adjourned for detailed order at

chamber.

c) For that there is a difference between CAV and chamber dictation which

was not considered while passing the order dated 26.09.2019.”

bty
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4. We have carefully considered the arguments of the applicant as

averred in the review application and would hereafter examine the scope

of review based on such arguments.

Order 47, Rule 1, CPC lays down the scope of review of an order as

follows:

“Any} person considering himself aggrieved —
{a} by a decree or order from which an appeal is allowed, but from which
no appeal has been preferred.
{b) by a decree or order from which no appeal is allowed, or
| (c) by a decision on a reference from a Court of Small Causes,

and who, from the discovery of new and important matter or evidence which,

i
|
.
I
|
]
|
|
i
|
L
1
|
i

after the exercise of due diligence was not within his knowledge or could not be

produced by him at the time when the decree was passed or order made, or on

account of some mistake..or error. apparent on the face of the record, or for any
[P M

other sufficient reason, deszre% *to obtain ijcrzm’fn;gefvzggaw of the decree passed or order

made against himy Y, pply f@rfﬁ’“ﬁ"fevz}ewmof judgment to the Court which passed
Pz

due dzhgenceﬁdwas no&' Wﬁ% e Yorr?) ledge of then,petttzoner or could not be
produced by hum; ﬁg

l k N f

¥ e ff L5 o -
it} Mistake or?et*‘ror apparent‘e th ]:’a e Of, the record g
it} Any other suﬁ" czent*fé??on M ‘» i

SO,
The Hon’ble Apex CourtTr 1n the ca»se of, ﬁopal Singh vs. State

'\-.. ".-.. ""*‘.(

| the decree or made»the ordem” %3“%’5; 14 :"i'h ' %

’ oy NEig A

' Accordingly, a rev1ew Is maantama ' %gn e f@llowm’g ounds

' "ﬁwx ”w..

; i Discovery of new andﬁzm‘ponan TAtero o?"“évzdence ﬁuc after the exercise of

"‘\ b f"

Cadre Forest Officers' Assn dhd“"Others, {2007)9 SCC 369 and in

(RN, o

Aribam Tuleshwar Sharma v. Aribam Pishak Sharma, (1 979) 4 SCC

389, had ruled that there are definite limits to the exercise of the power

of review.

Upon further reference to the ratio in‘Parsion Devi & Ors vs Sumitri
Devi & Ors (1997) 8 SCC 715, and in the State of West Bengal and
Ors. Vs. Kamal Sengupta and Anr., reported in (2008) 8 SCC 612,

the principle for considering a review application is summarised as follows:

(i) The power of the Tribunal to review its order/decision under Section
22(3) (f) of the Act is akin/analogous to the power of a civil court
under Section 114 read with Order 47 Rule 1 CPC.

L
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(ii) The Tribunal can review its decision on either of the grounds
enumerated in Order 47 Rule 1 and not otherwise.
(i)  The expression "any other sufficient reason"” appearing in Order 47

(iv)

Rule 1 has to be interpreted in the light of other specified grounds.
An error which is not self-evident and which can be discovered by a

long process of reasoning, cannot be treated as an error apparent on
the face of record justifying exercise of power under Section 22(3) (f).

{(v) An erroneous order/decision cannot be corrected in the. guise of
exercise of power of review. '

{vi) A decision/order cannot be reviewed under Section 22(3) (f) on the
basis of subsequent decision/judgment of a coordinate or larger
Bench of the tribunal or of a superior court.

{(vij  While considering an application for review, the tribunal must
confine its adjudication with reference to material which was available
at the time of initial. decision. The happening of some subsequent
event or development cannot be taken note of for declaring the initial
order/decision as vitiated by an error apparent.

{vii)  Mere discovery of new or important matter or evidence is not
sufficient ground for review. The party seeking review has also to
show that such matter.or. ev1dence was not within its knowledge and
even after the, exermsé‘ﬁf due c’hhgence%the same could not be

~ produced before the court/ tnbunal earller““} ;

S. The principal ;arggmenéiojwt_ﬂe“ hcafft v’i"‘hﬂe G aiming review of the

Fw%
i
z

of the Tribunal clearly sufferé‘l from error{s’“" é”f),pﬂ ,ent/ﬁn the face of the
b’“. AN ? ‘. / §

;‘
Y RN - L &

order dated 26. 09 2019 1ssu 11 O S that the. orders

“‘v}‘*

..»-“s._

o v .
\.’ + R el

e

~n,

,f
record. No errors appargfla on thez:face xof*the,«f'ec rd have been specified.

“u,”‘ TR g, T

' ‘.'1*%»_ :.4}‘

The applicant has referred to “értaifi’ oral remarks of this Tribunal
purportedly made during hearing. No such remarks are on record. Both
members of the Division Bench have égreed to the order, and, hence, if
any one of the members had volunteered to observe as claimed by the
applicant, there would be a note of dissent which is not forthcoming in
this case. Further, as both the Members of the Division Bench have

agreed on the contents of the order, it is not a reasonable proposition to

g
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& . . # claim that the members of the Tribunal had articulated distinctly

different views during the hearing.

Incidental remarks, if any, are to be treated as obiter and it is a settled
principle that such remarks are not to be construed as ratio decidendi.
Further, a matter deferred fqr chamber dictation does not preclude
examination on merit and both sides were heard extensively prior to
deciding on this matter. The applicant has not brought before us any
established legal principle or ratio that prevents examination of a matter

on merit even if deferred for chamber dlqgatlon .

R A P ,
o R HY
6. The apphcant woyld iig,;e*r ﬁ]%at ;ht? frlbunal“l;l@ ypurportedly agreed
Sy Jet _“ K ; L
o i L " !k
to permit the apphc%"ht to é@ -eSentitos hemaubhorltlgwg for consideration of

W‘

ey

thtt applicant 3§1ns her place of

/,

?&t@ her from preferring a

3

ot

: 5! Rl;lfﬁ)thlng that : 're\;\\

T - "‘ /’
detailed representatmr'iwtc;\the auth’@ntles cztmg }er med1ca1 concerns and

.a“'
o, o

T T s s A

posting on transfel;, thé?e 1s (5

e, =
R S el
i, s

T it

other personal issues.

7. It is a settled principle of law that a matter arising from the cause

of action triggered by transfer calls for judicial intervention if vitiated by

-malafide or infraction of any professed norms or principles govérning

such transfer. As the transfer order has not been found to be tainted by
malafide or issued upon violation of professed norms or policy, the scope
of judicial intervention does not arise.

=~
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o N . o -
This Tribunal reiterates its views as held in orders dated

26.09.2019 in O.A 350/456/2016 on that, while opting for service paid -

for by the State Exchéquer, it is the duty of employee concerned to

render optimum performance. Sympathetic consideration towards an
employee who insists on continuing in a sinecure position purely on

personal grounds would, in our view, be completely misplaced.

8. We are not convinced that there are any errors appé.rent on the

face of records of the order dated 26.09.2019 issued in O.A

Wi

350/456/2016. Consequently,’qthle Rev1ewm}pphcatlon fails.

R
(Bidisha Barerjee)
Member (J)

(Nandita Chatterjee)”
Member (A)




