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:Hon’ble Ms. Bidisha Banerjee, Judicial Member
" Hon’ble Dr. Nandita Chatterjee, Administrative Member

Present

Hare Krishna Halder, son of late Jogesh
Chandra Halder, aged about 58 years,
working as Casual Labour with Temporary -
status in the office of the Zoological Survey of
India (Govt. of India) Pranivigyan Bhavan, M-
Block, New Alipore, Kolkata- 700053, residing.
at 151 /A, Basu Nagar, Gate No. 1,
Madhyamgram, Kolkata- 700 129, West
Bengal.
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.............. Applicant.
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the S;Ei:etary;
ent and Forest, Govt.
hawan, C. G. O.

2. The Dlrector, Z_oological Survey of India,
Pranivigyan Bhavan, M-Block, New Alipore,
Kolkata- 700053.

.......... Respondents.

For the Applicant : Mr. T. K. Biswas, Counsel

For the Respondents : Mr. S. K. Ghoesh, Counsel

Heard on: 25.09.2019 Date of Order: /A-11-19.




ORDER

Per Ms. Bidisha Baﬁexjee, JM:

The. apphcant in this OA has sought for following reliefs:

“10.(a} An order do issue dzrectmg the respondents to ante-
" date, the date of attendant of temporary status with effect
from 1.9.1993 and. to grant all consequential benefits thereof;

(b) An order directing the respondents to ‘issue the
regularization order in favour of the applicant without any
further delay along with all consequential benefits;

(c) Any other order or orders as to this Hon’ble Tnbunal ,,

may deem fit and proper.”

2. At hearing, 1d. Counsel for respondents took a ‘prel'imin'ary
objection of res-judicata on the ground. that the applicant on an

earlier occasion preferred @A@éﬁ/@@@? for the selfsame cause of

\

\,
whether in fact the apphcanbh hpproadhed this Tribunal with the

same prayer as in the earlier OA.

4. We discern that in the earlier OA the applicant had sought for

following reliefs:

“8.(a) for pass an appropriate order .directing upon the |

respondents to quash and set.aside the impugned order dated
12.9.2007 as well as the guideline and issued by the Ministry
of Environment and Forest, New Delhi, vide No. 02/ 02/2007
CSZ dated 08.08.2007 being annexure ‘A- 6’ of the present
application. :

- (b)  for pass an. appropriate order directing upon the
respondents to resume the Jplzcants in_their respectwe

duties which they were. performmg on or before acaumnq,

temporaru status. with all consequential benefits.

B




(c) for pass an approﬁr‘iéte c;'r&er directing the respondents
to produce all relevant records at the time of hearing.

(d)  Leave be granted to move one single application Jjointly
under rule 4(5)(a) of Central Administrative Tribunal Procedure
Rules, 1987.

(e ) toimpose cost.

), any such further order/orders, direction/directions as
your Lordships may deem fit and proper for the ends of
justice.” :

The OA was disposed of having recorded as follows:

“By this OA the applicants seeks quashing of Ministry of Environment
and Forests letter 08.8.07 directing respondent No. 2 to withdraw the order
canferrmg temporary status and also to terminate, their service and also
subsequent orders zssued by respondent No. 2 terminating their service.

2. The facts lie in a narrow compaSS'-

{o) (i) Annexure A/ .s{aqasﬁs.r@ ;?pect of applicant No. 1 Memorandum
dated 05.6.82 tilled0 ﬁ'ez“of fempora &Qp tment shows that this is for three
years but will confer;??& righifar ﬁnued e?n ) oyment or permanem‘ absorptzon
and that he will riotpe trg’g )% /

Jormally appomfs*fum on' ¥O]
that he has worked f, 7Y
Zoological Survé)tf Indzﬁs el

(i) Annexurex2

70U
typing charges, clea 143,0 ‘go NaC bmj)a ison of publtcat:on

Wiy O

Annexure A/3 sen@ is.in espect of typing charges patd to Shri T.K.

Burman at 5 per page.

Another part of Ann A/3 series is regard payrﬁent to Shri Chitta Maity for
casual labour charges in 2006. S

(iii). Annexure A/4 (pg-47) is note of dealing hand dr 03.7.06 (with OS
on leave) endorsed by A.O. and H.O.0. which is approved as a special case and
order dt 31.7.06 issued.confeiring temporary status wie.f. 01.8.06. Another note is
put up on 13.12.06 for regularizing their services.

(b) MOEF letter dt 08.8.07 reads.

“I am directed to refer to your letter No. FI7-n7/Genl/2000/1I556 dated
27.6.2007 on the above mentioned subject and to say that .-the matter has been
_ examined in the light of existing rules and it has been decided to withdraw the
temporary status of the all the three casual/contingent labourers .and terminate

. their services as casual labour with immediate effect.”
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. (¢)  Pursuant there to identical orders have taken issued under Rule _
4 5(1) of CCS (TS) Rules. The orders issued in respect of applicant No. 1 .reads: '

“In pursuance of the Proviso to sub-rule (1) of rule 5 of thQ-

Central Civil Services (Temporary Service) Rules 1965,1, Dr.

Ramakrishna, Director In-charge hereby terminate forthwith the . services

of Sri H.K.Haidar, Casual Labour, HQ's office, Kolkata, and direct that

he shall be entitled to claim.a sum equivalent to the amount of his pay plus

. allowances for the period-of notice at the same rate at which he was

drawing them immediately before the termination of his service or as the
case may be for the period by which:suchnotice falls short of one moth.

The servwés of Sri HK Haldar, is terminated in compliance with the
guidelines issued by Ministry of Environment & Forests, New Delhz, Vide No. [
02/02/2007-CSZ Dated 08.08.2007.”

3(a) The case of these applicants in brief is that they were engaged in the year
2000 in order to. perform urgent nature of duties after following the rules. They
were/conferred temporary status. They have performed their duties satisfactorily.
The orders have been passed without putting them to notice and wzthout asszgmng
any reason.

(b) Rejoinder is filed It is reiterated that they have completed 240 days
working in 2000. Reliance is, placed on the decision in UOI & Another -V§5-

Mobari Pal & Ors. (2002*SC§' ‘(L&Ség 771

4, Attention as\g pd $ 107

applicant- No.l zé :.1‘982' DAY :
contingent Iabourrm publicargisertion
engaged in 2000 & 200 AN to pﬁf
time to time on ?Jd‘ai'.ly ra&; '

might have been%engag%e
temporary status thexpijo}gs!:zl was f ' granr of minimum pay scale a
subcommittee was &t@exammg&ﬁ ;;{ef; and a report sent to Goveriment.
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The orders received in this regard have heen implemented.
W i
5. We have heard the learned counsels.
6. We note at the outset that applicant No.l and applicant No. 2 & 3 have

been engaged different offices under the respondents.

7. The following questions arise in the OA4 :

(a) Whether benefits of 1993 scheme can be extended to the applicant;
()  Is the applicant entitled to benefits of para 7 of the 1993 scheme and

whether the:order terminating his services is bad in law for violation of
that paragraph; ‘

(c)  Is the applicant even otherwise, eligible to continue as casual labour.




8. The. learned counsel lor the applicant has placed reliance on the decision in
UOI & Anr., -vs- Mohan Pal & Ors. [2002 SCC (L&S) 577]. The Apex Court
held

“Clause 4 of the Scheme is very clear that the conferment of
‘temporary’ status is to be given to the casual labourers who were in
employment as on the date of commencement of the Scheme. Clause 4
does not envisage it as an ongoing scheme. In order to acquire
‘temporary* status, the casual labourer should have been in
employment asun the date of commencement of the Scheme and he
showld have also rendered a continuous service of at least one year
which means that he should have been engaged for a perzod of at least
240 days in a year or 206 days in case of offices observing 5 days a
week. From clause 4, it does not appear to be a general guideline to
be applied for the purpose of giving ‘temporary’ status to all the
casual workers, as and when they complete one year’s continuous
service,

Clause 7 of the Scheme.certainly gives the employer-the right
to terminate the services of casual labourers who have been. given
‘temporary;’ status. However, having regard to the general scheme of .
1993, it has to be held'that the casual labourers who acquire
‘temporary’ status cannot be removed merely on the whims. and
fancies of the employer. If there is sufficient work and other casual .
labourers are still to be employed by the employer for carrying out
the work, the casual”labourers*who have acgquired ‘temporary’ status
shall :not be remq\ek??‘ﬁ%%a @e)';mce as per clause 7 of the Scheme.

 However, if: thqre is serwg cofz’duct or violation of service rules’,
it would bé ~ope \fh mhplader t ;l*eense with the. servlces of a
casual laboz(rer h'?»ba_b{ 0 the @;e orary’ status.’
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9. A Three %Judge enc‘h G apexSurt hnController of Deféiice A

I:.: 7 ”urr ng_;C ntroller of Deférice Accounts',
Dehradun & Ors—"—vs- Eizﬁ’m 2 Ors.‘”TZbO«? (1) SCC (L&S) 1101] has
held as under: \ g j f
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“Clause’ 4.0 “the.Scheriie, s":zery clear that the confermenr of
‘temporary’ status ts"‘i‘?i‘bmfeg';o the casual labourers who were in -
employment as on the date of commencement of the Scheme. [The
High Court seems to have taken] the view that this is an - ongoing
scheme and as and when casual labourers complete 240 days of work.
in a year of 2006 days (in case of offices observing 5 days a week),
they are entitled to get ‘temporary’ status. [Clearly Clause 4 of the
Scheme does not envisage it as dn ongoing scheme.] In! order to- -
acquire ‘temporary status, the casual labourer should have been in *
employment as on the date of commencement of the scheme and he
should have also rendered a continuous service of at least one year
which means that he should have beén engaged for a period of-at least
240 days in a year or 206 days in case of offices observing 5 days a
week. From Clause 4 of the Scheme, it does not appear to be a
general guideline fo be applied for the purpose of giving ‘temporary
status to all the causal workers, as and when they complete one year's
continuous service. Of course, it is up to the Union.Government to
formulate any scheme as and when it is found necessary that the
casual labourers are to be given ‘temporary status and later they are
10 be absorbed in Group ‘D’ posts.

~ This position as highlighted in Mohan Pal case SCC pp 576-77, para 6
was reiterated in Union of India v. Gagan Kumar and Director
General, Doordarshan v. Manas Dey."”




[ e S

10. It is the case of the applicants that they were engaged for the first time in
2000. In view of the three Judge Bench decision in Dhani Ram (supra) and
para 4 of the decision in Mohan Pal the scheme is not applicable to the case
of these applicants.

11. When these applicants could not have been conferred temporary status,
_ under the 1993 scheme the subsequent question of regularization under that
scheme does not arise.

12. The question that arises is as tolwhether having conferred temporary status
and regularized their services these-orders could have been-with drawn.

13. It is well settled that an. administrative error can be corrected. The Apex
Court in Aligarh Muslim University: & Ors. -VS- Mansoor Ali Khan, [(2000)
' SCC (L&S) 965], has held:

“The principle dial in addition to breach of natural justice, prejudice
must also be proved has been developed by.the Supreme Court in several
cases. Since K1 Tripathi case, the Supreme Court has. consistently
applied the principle of prejudice in several cases.

K L. Tripathi v. State Bank of India, (1984) 1 SCC 43 : 1984
SCC:(L&S) 62, State Bank of Patiala v. S.K.Sharma, (1996) 3 SCC 364 :
1996 SCC (L&S). 717, Rajedra Singh v. State of M.P. (1996) 5 SCC 460,
relzed on. Wade : Adm:mstrat:ve Law (5" Edn.), pp. 472-75, referred to

The ‘useless formal:tymtfzgéryasfaﬁ"exceptton Apart from the’ class of -
cases of ‘admitted: orémdzsputabl fact.sg: leading only to one conclusion’ as
discussed in S.L.Kapoor }(?Uagmohan &there-"}}h& been considerable debate on the
application of that ﬁzeoryfm.ot‘h%” {diestin thgu timate analysis the applicability
of the theory woulﬂ“dep WdDTEhe Jarts-ofia particular case.’

: e ,‘-’{‘:
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14. When the 1993 rschemm g;y the &%Iarzzaﬂon in terms of that

scheme is not valzd m«(éz% z_oﬁ\gi L-Ampthe fagts of this case the service of
notice would haver\made no di ﬁ‘e \T hz could have been therefore
withdrawn. 3
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15. The Jast question that Urises. Js.as-t6 whether even after termination of their
regular service these applicants were required to be continued as Casual labour
on the same terms & conditions as before conferment of temporary status. The
decision in para 7 of Mohan Pal shows that CL with TS cannot be removed on
whims and fancies when work is available. The 3 Judge Bench. in State of

; Haryana -VS- Piara Singh [(1992) 4 SCO 118], had.amongst others held that
casual labours cannot be substituted by another set of casual labours. This part
of the Judgment is approved in State of Karnataka -VS- Uma Devi (3) [(20p6).
4 SCC 1J. In view of this we are of the view that these applicants are required
to be continued on similar terms & conditions, if work was available.

16. In_conclusion the challenge to order withdrawing conferment of temporary

status_and Regulagrization fails. The applicant will however, be continued as.

casual labour on earlier terms and conditions of work is available.”

L
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5. We note that in the earlier round this Tribunal had noted that

the applicants could not have been conferred with temporary status

under 1993 scheme and consequently rejected the claim for.

te.mpOrai'y status and regularization of their services under the
scheme and upheld withdrawal of such order. In the present OA we
are asked once again to decide whether having conferred temporary
status ahd having regularized their services, such orders could have

been withdrawn, which is practically challenging the withdrawal

orders that was substantially in issue in the earlier OA and stood

decided and rejected on merits. -

Havmg once accepted grant-of-. temporary status from 2006
JNNS ,af! ‘«\
and havmg not challenag{e}d Eearlié A@rder of this. Tribunal,

atl@ s in paragraphs 11 &

6. Hence, the OA fails and is distissed.

TN A s e
(Dr. Nandita Chatterjee) © - (Bidisha Eanedee}
Member (A) ' Member (J)
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