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S?v ORDER
.7

Per Dr. Nandita Chatterjee* Administrative Member:

The applicant has approached the Tribunal under Section 19 of the 

Administrative Tribunals Act, 1985 praying for the following relief:-

“(a) Direction do issue quashing and setting aside the purported order dated 
February, 2012 issued under the signature of the Hon hie President, Income 

Tax Appellate Tribunal, Mumbai being Annexure “A-4” hereto to outsource the 
job of Safaiwala for which an extant sanctioned post remains vacant and 
thereupon to put back the applicant in service in the Income Tax Appellate 
Tribunal, Kolkata Benches, Kolkata;

Direction do issue directing the respondent authorities to regularize the 
applicant in the sanctioned posf ofDroup D (presently “Group-C” multi-tasking 
staff) in the Income Tax^Ap,|tel|afe Benches, Kolkata;

( ) Injunction dp%sue restraining the respohdenfcfauthoriiaes from granting 
appointment candidate in the sanctioned pb’g't nf^GrdUp D (presently
“Groqp-C^mirfe/tasking st^Mhl^fflhgome Tax Appefate Tribunal, Kolkata 
Benches, Kblkhta withou.t@st'appointing'^l|kpplicant; % \

• ($ 'thjjinction do|Slsue %p©n Ihf reip(m4fets restrair^^ them, their

ftthe tHon’ble PreS||ent of p^ate^^ Mwinbal|bemg

0 (e)-iw.., Direction pto issue^upSn%thrfi|rysi^h;d:ent authorities directing thcbi to I produce and/or of the c^ndlrpon
suGhJproduction^emg^mat^tolrellp^^hTspolfble justice^by | n-e^ary orders tl§f /f | | %V ^ ^ fij

:|(f). -*-Cost and costs ir^3tal|her|to; |
as I your

I%rdshipsymay se%m fit-ahd proper.” \ M
% <..//« 1 /

Heard both fth Counsel, examined plea:dings,':and/^documents on
'h *. * i? Jr*"' #'
\ ...- ’ / J®'

(b)

(c)

%

men

A

passing

.Hr

■ $';fet1i
:(g)

2.

/record. y.:
■jfc%% X

'•A

The submissions b^the applicant, as^artxtulatg^ through his Ld. 

Counsel, is: ‘

(a) that the applicant had joined the respondent authorities w.e.f.

3.

30.11.2006 in the post of Sweeper on adhoc basis consequent to

interview to select the applicant in the said post, and, that, the

applicant’s claim had been forwarded by the Local Employment

Exchange towards the said purpose.

(b) That a regular post of Sweeper fell vacant since 11.11.2010 but was

not filled up thereafter.
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(c) That, the respondent No. 2, who is the President, ITAT, while deciding 

proposal for regularization/adhoc appointment in the post of 

erstwhile Gr. ‘D’ from Daily Wagers working at various Benches of the 

ITAT, directed that there should be no more Daily Wagers but the work 

should be outsourced to employment agents. On the basis of such 

directions, the applicant’s services have been terminated w.e.f.

on a

30.4.2012.

(d) Presently, the applicant is serving in the said post of Safaiwala
* %through an outsourced^,ageh:cy; but2hi& yapio&s|representations, praying

■ ^ \ \ ^

for his reengagemelfit with the respondent authontili;jgemalk pending for

/ce^igly, bi^'lggn^l rfe^jiSc^has a^ac%d the 

Tribi|nal.paying f5 |

Th^applicant|ftSr®iSnpMi^WSf^fffiAfribunal tastheform 

of & supplemental afMWt,/the 1fWspoi|dent
j f ^ \ % X ■’w r^'6 "

5 "W.. A‘ / d" |i t -t, Jig' -k-iM?' m
authorities/ had appoi^gd' a^feuhiBbi‘4-of%pefsfS to officiafce^s Peon, 

\ 111. 'if
Chowkidar, a perio^of six
months^ in different Benches of the Tribun^ an^,"" th^st,'W 23^.2013,

\ ^ v- \\S /
another rhemo'has ^een. issio'ed^bxih^re^pon^ent autnoriti^s whereby

‘*\4 ' ■l" ^ jf*' jf1

some of the Employees eafiibt :^pppintC& f to officiate by memo dated

#'! %

%
i:..:

tl-

ii. f

\

8.4.2008, have been^^lowed^^^ffeiat^Sh adhgc^basis till such posts

are filled up on a regular basis.

As there is one sanctioned and vacant post of Safaiwala in the Kolkata

Bench, the applicant claims that he deserves to be treated at par with

other employees in favour of whom such orders were passed in 2008 and

2013 respectively.

The applicant has advanced, inter alia, the following grounds in

support of his claim:
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That, as the applicant was engaged in the Income Tax 

Appellate Tribunal, Kolkata Bench ^ as per settled law, he 

should have been regularized in the said post instead of being

(i)

discontinued in terms of an executive order.

That, although there is a regular and vacant post of Sweeper(«)

at Kolkata Bench of the 1TAT, the fact that the deployment

has been outsourced to an external agency is not sustainable

in law.

The respondents, p/r^cprilrl.j^Savfe. m-g^T|di?|is«follb\y,s:-
■ ■ ..... t ^ ^ *' "W / # „ %,

■*- -C.

4.

That, Respondent authorities haS diffl^d forenames from

(No
work-no-pay). 'ng'a|plic&n%4^«i|ag^^iat posfjp a^initial 

.(iperifed. of that, S|E>u|h his

? seifviee was wage basis, such

i 4r: ■ n s. j extension was ™ jj

l(blajwhile deci^^‘1^ ^0?°^%'^^r/adh0C a«?ain|nent
Daily /agers

Working?'in;€he various Benches of the ^-ibun^Rhe^Presidfent had

(a)

fe.
;k
To the

J, .**■ /* v. ^

directed that no Daily Wagers shoo’d be engaged/by tM% Tribunal
i.,-3 ; ' t

but theife-.. fuhbtipns' alre Ao i be oufsourced^firough employment
€?■

agents. Accordingly, the^'^erviees^Of^the apnli€ant were terminated
• ■ vh.^V.-H-............ -

vide orders dated 30.4.2012. The applicant, however, continues to

perform the work of Safaiwala through outsourced agents.

5. The applicant has prayed for quashing of the orders dated 9.2.2012

(Annexure A-4 to the O.A.) whereby the Respondent No. 2’s directions on

outsourcing the service of Safaiwalas through Employment Agents was

communicated to various Benches of the ITAT. The applicant has also

prayed for his regularization in the purportedly regular sanctioned post

ux
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of Safaiwala in the Kolkata Bench ^as well as for restraining the 

respondent authorities for granting appointment to any other candidate 

in the regular post.

In his representation dated 28.5.2012 (Annexure A-6 to the O.A.), 

however, the applicant has only prayed for being reinstated at the office 

of ITAT, Kolkata Bench, ventilating that his termination orders dated 

1.5.2012 has rendered him unemployed subjecting him thereby to a 

penurious situation. To the contrary, in his pleadings, the applicant has
i iv • ••

confirmed that he is continuing tfe wbrk &.s tSafaiWala mJKolkata Bench of
t '■ U.4’ / .#*- ,

% \ '^i ‘ ^ I'
ITAT through the/SutWurced agents. Hence, wriat4we,,fdeci^her from the

%
contradictory laments not exactl^uri^rnployed,

but that, at’ieast til^cWl^ |i|^yC%ginal he

confu*f eng5f ^ ,he
AqbgMmgly, tl^plibanfe^l^f^N^hing of ttt?Jrd|:s of 

Res^pnfeeht No. 2 as ctifyeyedVidfe fhemorandlrffeated 9.12^241? ^id

%

'£
t;

i

(b) lonsequent^#^rs

sanctiohed pdst/dT Sa^aiwaf'a, remains to be decided u%on¥n th^instant
\ ■ "X, av/ /

o.a. ■, \ ./

V J*r I£
hi the

..-O. Jjr■ s r$
At the outset, we would 'examine as^tu whether the^jplicant has a

"A- ""'•'•".oi _ __ ‘

right to claim regularization irT'the^offee-dfme respondent authorities, as

6.1.

prayed for in the relief. The documerits that the applicant has submitted

in his support are an interview letter dated 8.11.2006, his Employment

Exchange Card, his caste certificate, his registration certificate under the

West Bengal Board of Secondary Education, his school leaving certificate

(all collectively annexed as A-l to the O.A.). The applicant's initial

engagement order dated 30.11.2006 as well as photocopies of note-

ue

>-
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•/ sheets vide which his engagement as Safaiwala was periodically extended 

have also been annexed in his support.
y

All of the above documents reinforce the assertion of the

respondent authorities that the applicant was actually a daily wager

while performing the duties of Safaiwala with the respondent authorities

and that he was not appointed to the post of Sweeper on adhoc basis as

claimed by the applicant in the O.A.

.4In Stcruary, * "*■

Civil Appeal 999 the fidnfcftiApex fepurt had laid

6.2.
*

ITi' 4,i %■

•kdown, inter al^asfollows^^^^^P

(i) ' ^ointme^na4 4tl4^f ^fim^^ due pfo^ss %r rules

i^es ntmen ^ ^urts
“'A tempo^fT^E^^^^^^I^Pated emi^ee|ioes 

I # -viot have afrgaTri^itft^. Ijadte pglmanent urdsks hi has

been in adhere#ceto

f

\ \

I
%

mm %St

*

f'
\'%■

Artifcle^ l^aifd of the Constitution?:^ ^
\//yX/ /

(Uif\ Wirether/the duly qualified ^p.erson dlas been ^irregularly

appointed in a duly sanctioned vacafit pdyst and has
' ■* _

continted to tfrork .for ten years^or^morej^ithout any judicial

',5; ,tf'
\4

"■■i

-0
. I.’.;.: sF

intervention, tKe ^questipn^pteeg^larization of service of such
*\T(

employees has been considered on merits.

In O.A. No. 912 and 961 of 1992 [Smt. Sakkubai and anr. v.

The Secretary, Ministry of Communications, New Delhi & ors.).

this Tribunal had held that part time employees functioning as Full

time Casual Workers are entitled to temporary status. In the

context of the ratio as enunciated in the above judgments, we
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/
would proceed to examine the" case of the applicant and we infer as✓

follows:-

(a) The applicant was not engaged after due observance of the

recruitment rules in the post of erstwhile Gr. ‘D’ by the

respondent authorities.

(b) Admittedly, the applicant is a Daily Rated employee and, hence,

he does not have a legal right to be made permanent as he has

not been appointed in terms of all . the relevant rules or in
.•>' " . -y.v' ..

adherence to Article Si 4 6r4B' of thelQonJstitutibn of India.

(c) The applielnt'has not continued to worfc fdf^l^ ye^s or more as

f:

a

rears to on on nlA. *

f (d)®»e applied CasSffl oilFull
| W _/r / i I $ 'V V W
1 I Time Casual l%kirkefe afidl (Ipesv rmt^iave a claim^'to^ards
iw. ■%/ I i i
\ temporasCfcs. ^ Z

i!-Vr.

.I*

i-

S
|$

m
S':

?*%
tkiK.K.^ju^sb&akf. v. Food Corp^aMbn^qjkdrbdia 6$ others

(2019) 2%CC%ig^isf 124 tfe^Hon’ble^Aplx Gourt^had^rule/ that any
■%:. % F'V ... ' .J?
^ '% ‘ t'*- 'r'-y. ./.u, . .■ ‘-'tV .1’ i«. ^

entitlement to%,egulairizatiori has^4o::;hede^Sdrily be^Dased^on a employer

\% if !%

h’;. • r^'V*'■'***.

employee relationships !'TW.
>;Ji®

V
■‘■rt:

The applicant being a daily wager, has not been able to adduce any

evidence to establish that there was an employer employee relationship

between him and the respondents.

- Accordingly, in our considered view, the applicant has no right to 

claim regularization in terms of ratio in Uma Devi (supra). Accordingly,
■i

his claim for regularization abates.
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6.3. The Respondent No. 2 has decided that there should be no more 

daily wagers but the work performed by daily wager should be 

outsourced :through an employment agency. We do not find any legal 

infirmity in such orders as direct engagement of daily wagers by 

respondent, authorities vis-a-vis engagement of such daily wagers 

through outsourced agency is a policy decision of the respondent 

authorities and the scope of judicial intervention in such policy decisions 

is rather limited. It has been consistently held by the Apex Court that
* A?

policy decision of -the G^/e|i®nirlt ^|#,^ng^e^8uitm'^nit.is not amenable 

to judicial review ^^less the same is arbitrary. Thl^Re^pon&ent No. 2, is 

the competen&auihority jp^l^cide fen 4poffwmatters on r|crmitment of 

Groups and ^ enga^Ae||t^pf o^empora^al|. The

dcd^cn 4# not b^Ghaiilhl^^^^^^feMafide, ^Jtia^d by 

nonjappfcation of reas^i tince.

follmringjt/ie ratio (206$
1 a|d^t§te s ij-i.

•s

j
10MSCC

% sX;

i

'%Li
9£i w ii% I I%we wbuld refrain • 2,no:<!*

who is the President, ITAT>-
Y'/a * “ ,

The dpplicknt has^also assailel'" the„.4ebision pf th.^respondent
••• . . . H‘ V 7, ' ji* jt-''

■*. '“"h ’ c j :,..i3 J
authorities in keeping'Hhe sanctioned post oT,fthe Sy^eeper vacant and

outsourcing the functibn^ of engagement Sweeper to external
- ...

agencies. The Hon’ble Apex Court in LT. CDR. M, Ramesh v. Union of

T--: iF if
‘4 #

$ #■

j- ■«X%■*»

\ ■
.a-

“J:

\ jf"

6.4.

India & others, (2019) 1 Supreme Court Cases (L&S) 213 has ruled

that the decision to fill up vacant posts is essentially the prerogative of

the government and that the State is not under duty to fill up vacancies

if there are bonafide, justifiable and appropriate reasons thereof.

6.5. In his rejoinder, the applicant has brought forth documents before

us to refer to extension of the adhoc services of certain employees of ITAT
«*<■
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till filling up such posts on regular basis. The applicant claims similarity

of circumstances with such employees although he has failed to agitate

his claim at the material point of time.

We would hence accord the applicant liberty to prefer a 

comprehensive representation before the competent respondent authority 

establishing the similarity of his circumstances with the employees

7.

(referred to in his rejoinder), within four weeks of receipt of this order,

and, in the event such representation is preferred, the respondent
... % f\i'& l^

authorities may decided b:n ithe’same in acebfTd.anee, witmlaw and convey
!

their decisions ta .the applk^^M^12 weeks ^ rect|t of such 

representation.I f ^ \
%

« %
■A .$Y "'h. \ % % i J'

With these direriioh%;tA4A^4is^!isppae^' costs.^f’
/t *«-•; '-r- * 1 '"v" m ^
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