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ORDER(ORAL

BIDISHA BANERJEE, MEMBER (J): |
In this O.A the opplicdn’r has sought for the following -

reliefs :-

8.{a) An order quashing and/or setting aside the
impugned order dated 15.5.2018.

(b} An order holding that the denlcl and/or rejection
of claim- of the applicant for additional
remuneration is  totally: arbitrary,  illegal,

discriminatory and the sameicannot be sustained.

(c) An order directing the respondents to grant
additional remuneration in terms of the FR 49 {iii} to
the applicant for the additional charges held by
him with interest and within" a period as to this
Hon’ble Tribunal may deem fit'and proper.

(d) An order directing the respondents to
produce/cause production of all releant records.
(e) Any other order or further order/orders as o this

Hon'ble Tribunal may deem fit and proper.”
2. The order impugned in this O.A is exiracted verbatim

-herein below for clarity :

- "ORDER
Order No. : 01/2018
Name : Apurba Kumar Pramanik
Designation : © Addl CIT (Retd.)
Order under : : F.R -49({iii)
Date of Order : 15.05.2018

In pursuance to the order of Hon'ble CAT, Kolkato Bench in O.A.
No.350/1117/2017 dated 27.02.2018 and also in view of the subsequent
direction received from CBDT vide its letter dated 10/04/2018 in C-
18C11(S)/166/2017-V&i-the comprehensive representation submitted by
Shri Apurba Kumar Pramanik, AddL.CIT (Retd.) in terms of direction of the
Hon’ble CAT, Kolkata Bench in OA No. 350/1117/2017 dated 27.02.2018 is
hereby taken for disposal stricxtly as per provision of FR 48(ii}/(:'ii} & keeping
in view of comments of the AddI.CIT-VI, CBDT made in connection with
the disposal of the case.

. In the facts and circumstances of the instant case, it is ewdenf from
the posting profile of Shri Pramanik as provided by the Pr. CCIT, West
Bengal & Sikkim that he hod been holding charges of JCIT & Addl. CIT
during various periods.

In this context, Fundamental Rule 49-(iii) provides as under:

“"Where a government servant is formaily appointed to hold charge
of another post or posts which is or are not in the same office, or which,
though in the same office, is or are not in the same cadrefiine of
promotion, he shall be allowed the pay of the higher post, or of the
highest post, if he holds charge of more than two posts, in addition to ten

- percent of the presumptive pay of the additional post or posts, if the
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additional charge is held for a period exceeding [45] days but not
exceeding 3 months. '

Providing that if in any.particular case, it is considered necessary
that the Government servant should hold charge of another post or posts
for a period exceeding 3 months, the concurrence of the [Department of
personnel & Training] shall be obtained for the payment of the additional -
pay beyond the period of 3 months."”

Now as per provision of FR 49(iii), in the instant cose, the officer
should be appointed formally to hold charge of another post which is or
are not in the same office, or which, though in the same office, is or are
not in the same cadre/line of promotion, he shall be allowed the pay of
the higher post in addition to presumptive pay. Since Shri Pramanik had
held the posts as his additional chorge in the same cadre and such
appointment is also not approved by the Appointment Authority, he is not
eligibie for gronfmg presumptive pay as per provision of FR 49{iii}.

Therefore, in view of the facts and circumstances of the case
narrated above, the comprehensive representation as submitted by Shri
Apurba Kumar Pramanik, Addl. CIT [Retd.} in terms of direction of the
Hon'ble CAT, Kolkata Bench such in OA No.350/1117/2017 dated
27/02/2018 is hereby disposed of by rejecting his petifion to grant
presumptive pay as per provision of FR 45{iii) in his case.”

[

3. The applicant to fortify his claim for additional pay for
holding Additional Charge of the post of JCIT has relied upon
the deci'sioh in O.A.No. 784/2010, to which he was party, again

exfracted below for clarity

 The five applicants of these OAs are working as: Additional Commissioners under

"the respondents. and ate aggrieved-by he action of-t‘he.ré;—bﬁdeﬂts in not. considering

their claim. for additional mﬁmaﬁodallomnw wnder FR 49(1'ii)/ rejection of the claim
of épplicant No.1 inthis regard. Ihc sae reads;as-.@der : o

“The application. for addifional remuncration under FR 49('m)"3has-' been

examined by the CCIT and-on the-basis of the same, the prayer/c

additionial allowance/ remuneration has not been. found. to be: acoaptab The
appl:cant’s prayer is rejected. Inform him accordmgly

Z.- They seck quashing of this order and grant of benefits.
2)  The casc of these applicants i brief is that they are holding i:idepende:;
Of. other ‘;ﬁiccslgmges in addxnon to their sibstantive mamé. (These de'tail;'are
- record.) They have brought on record (a}-R’elevam extract-of Manual of 6ﬁice'Pmceduré
(Publisher, Dircetorate of Inspection, 2003). Attention is drawn to para 18 regarding the
funcion of AdditonaJoint Commissione of ncome Tax (Range). Para 13.1 provides
. that thcy may"be.requiwd to. formulate assessments in mvcngé 'ﬁelding-t;ad.‘con.ipljeyip
 cases. Para 182 provides that they exercise amongst others statn‘tory ﬁmctions'rand-
' ]uduclal ﬁmcnuns (b) orders regarding jurisdictions (c) Mauuai of Office Procedure -

(Teohmcai) Il (is: slated that they submitted representations for grant of additional

......
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emudecation as per'FR 49() read with DOPT OM-dt, 11.889. The case of applicant
No.1 has been rejected in a cryptic ménner, while-the decision in respect of four ofhers is

yet to be communicated.

') Rejoinderis Sled. It is submitted with rférence to pare.§ of the reply that the
HE ‘ : .

sordtor in FR.49(i) is igjictive end that they bave beld scparate and distinct

jurisdictions: \&ﬁ_th"-:éfemncc‘itopam 9'of me.rqaly jt is submitted that applicants cannot

%3 : Itis agcep@ in para 3(a) of xe;;}y that in view of shortage of officers they had

" boen assigned additonal charges of ifftent ranges. I statet . para §of reply tht the
applicants are l;olﬂiﬁg addiﬁoﬁal .cha;gejof‘other posi‘s which are in the same cadre/line-of
promotion. It is submitted in para 9 that GOI instraction 2 & 3 quoted below FR 49

provide‘ﬂxat:ﬂuﬁes and functions of the post bave to be defined in the order. Thesc-were

not mdzcated in the orders in- respcct of thcse appilcants tis submjtted it pata 13 that & |

senior officers they can neither expect any extm remueration g0t ay: extra; mw&nﬁm

for their' statutory work, which s not.optional. Their claim for'addmonal rem;}meggpqn

-amoimﬁ.ffb intellectual dis‘hop’c_stj.’lt- was ensmd,ihgt? addiﬁqnai charies were mthe '

same building. ' h

4. Wehave heard the leamned counsel.

5. Fundamente] Rule 49 contains provisions regarding conibingtion of apminhnenté._ .
: -Sub Rule (i) contains provisions when onc holds charge of bigher post in same- oﬂioe and

LTS “5’

;the sarme cidrefline of promotion in addition to° onimary duties. Sub Clause (n)

i e;snuauon when dual charges of two posts in the sane cadke in seme ofﬁcc

3 capovened
frate held: NO?M&W,JS payable, bmf one of them carries spemal pay the same
e San jf f‘ff&%‘;‘ ”.E.

2 4 - 1p§l* ’SUbR‘u}?@l

At

1) apphcs io;aisx non% “h"i?én finiihe e oﬁice’omf fiots
e s RS N s SR B S oo dAN S

<‘..
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in the same office s or.acé Tol it tﬁ E At ot promotan e Stall DEEIowe eﬂ”‘?ﬁ) ;
- PR RO i
higher/highest post plus 10% of. presumpnve pay of ad@:uopai ;')plsts agd al i

L

charge of routine duties.

6(a) MHA OM TH4/Estt ( A) dt. 24.1.63 quoted below Senal 3 under FR 49 is as‘
under , ¢

.. “The Law Ministry has advised that an officer appointed to perform the

" Clrrent duties of an appointment can exercise administrative o financial powers :
vested in the full-fledged incumbent of the post but he cannot exercise?
sdministrative or financial pawers vested in the full-fledged incumbent of the post;
but he cannot exercise statitory powers, whether those powers are.derived dlrect;
from an Act of Parliament, e:g,, Income Tax Act or Rules, Regulanons and By-
‘Laws made under various Articles of the Constitution, e.g., Fundamental Rules, S
Classification, Control and Appeal Rules; Civil Service Regulations, Delegatwn B
of Financial Powers Rules, etc .

b tReIévant'part of DOPT OM"dt‘,l’l-"X 89 is as under :

““With 2 view to avondmg recurrence of such situations, ,the fo]lowmg
- guidelinés ‘may be followed ‘while considering the question of entrustings
-~ additional charge of another post to an officer :- H
- (i) When an officer is:réquired o d:scha:ge all the duties of the other posi%
t mcludmg {lie statutory functions, e:g., exercise of power derived from Act of2
Parliament-éuch as tcome Tax A¢t or the Rules, Regulations, By- Laws madea.
under various Articles of Constitution such as FRs, CCS (CCA) Rules, CSRs?,
DEPRs, ef¢. then steps-should be taken to process the case for getting the approval:
of the Competerit Authority and formal orders appointing the officer to the;
additional post should be issued. On appointment, the officer should be al!owed
. the additignal remuneration as indicated in FR 49. '
(i)  Where an officer is tequired only to attend to the usual routine dajf-to-daya
F work of non-statutory nature attached to the post, an office order may be ssueds
clearly stating that the officer will be performing only the routine day-to-ddy?
duties of non-statutory nature and that he would not be enfitled to any additional3
remuneration. The officer order should also specify what duties he would" be\
discharging or what duties he would not be discharging.” B

1 Thc applicants have also brought on record the Manual of Ofﬁce Procedme
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. 8. The crucial question is as to whether these applicants bad been given only ourrent
charge of aéditional pﬁéts or they have been entrusted with statutory fugotions. If they

have been entrusted with statutory functions then the same is inconsistent with the |

' !
argument of their holding current cbarge The respondents have accepted that these ‘

| apphcants bawgee&:jharges of Ranges. Range is admittedly a unit of tax. admmxstranon ,
9, If one is holding charge of another statutory post, the question of their being
located ‘m another building does not aﬁsc. It is te thet the Rulcs_ require thgt' 't

,.éohcu:rence of DOPT has to be obtaincd if period exceeds three months. in cases .

-;\ov‘cmed by sub rule (ii). Such a situation might have cc;me about on accoun.t of

mismatch between avaiiability of officers ﬁnd posts. 'The- respondents have not\said |
, anyt}nng about | it Obtammg prior. approval is the respousxbxhty of adnumstrahon
10, Whenwe apply the law laid down in ¥R 49 and the GOl ‘instructions to the facts
of tﬁus case it is evident that orders of respondents cannot be sustamed. We are fortxﬁed
in this view by the decision of Madrag Bench in OA 718/06 (B.V.Bhaskar, Additional
Gommissioner of Income Tax —vs- Uol). |

" M. Theimpugned orders are quashed and set aside. The respondents arel directed to
recansider the case of applicants in the light of law as explained above, This exercise rbe’
coutpleted within three months of teceipt of order and the arrears, pmd w:thm one month

thereafter failing which intercst at 8% willbe payable beyond that period to the date of

actual payment. No order.as (o costs.

A mere runnihg over eye on the deciéion extracted ‘supro
wou!d demons’rrqfe and exemplify that g ‘Range’ has hbeen
referred to unit of administration and opplrcon’r olong with
o’rhers who were posted in o Range, were dllowed to be
reconsidered on the basis of FR 49 and Govt. of India’s .

instructions and DOP&T O.M‘-do’ted 11.08.1989 is in their fdvour. :
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4. Vide Order dated 08.05.2014 (Annexure-12) the details of

posting of the applicant ho‘ve 'been furnished. The order runs

thus :

. “OFFICE OF THE CHIEF COMMISSIONER OF INCOME TAX, KOL.IV,KOLKATA
P-7, Chowringhee Square, Kolkata-700069.

NG.CCIT.Kol/Addl. Pay/2014-15/397

Dated 08.05.2014

In compliance with the CAT's Order No.OA 784 of 2010 doted 23.12.2011
and CCIT [CCA), Kol vide Order and Circular No. 5E/90/2005-06/Corrs P1.IV/2203
dated 30.09.2013, administrative approval is hereby accorded only in favour of
Sri Apurba Kumar Pramanik, Ex-Addl. Commissioner of. Income Tax, Range-i1,
Kolkata, who held the additional charges of other post(s] for the period as
detailed below :

" DETAILS OF ADDITIONAL CHARGES HELD

SI. | Substantial | Addl.charges | Period CCIT's Order No. Remarks
No. | Charges ‘ : :
1.. | Range-44 | Range-45 11.07.05 | Order No.105 One
to dt.23.06.05 Addl.charge
30.06.06 | F.No.2E/4/AddI-
JCIT/05-06
2.. | Range-13 }(Range 14 & | 31.01.07 | Order No.150 Two
|15 to dt.24.01.07 Addi.Charges
27.06.08 | F.No.2E/4/Addl- '
JCIT/Q6-
07 X
3. {Range-i3 | Range-17 27.07.07 | Order No.57 One Addl.
to [ dt24.07.07 Charge
27.06.08 | F.No.2E/4/Add!-
JCIT/06-07
4. | Range-13 | Exemption 01.11.07 | Order No.120 One Addl.
to dt.29.10.07 1 Charge
$27.06.08 | F.No.2E/4/AddI- '
JCIT/07-08
5. | Range Range 1 & 2 | 27.06.08 | Order No.52 Two
Exemption | Siliguri to dt.19.06.08 Addl.Charges
’ 20.02.09 | F.No.2E/4/AddI-
JCIT/08-0% :
6. | Range- Range-16é 04.03.09 | Order No.217 One Addl.
Exemption to - | dt.09.01.09 . Charge
25.08.09 | F.No.2E/4/Add)-
| JCIT/08-09
7. | Range Range-17 04.03.09 ; Order No.217 .| One AddL.
Exemption to at.09.01.09 Charge
29.07.09 | F.No.2E/4/AddI-
N A _ JCIT/08-09
8. | Range Range-18 04.03.09 | Order No.217 One Addl.
Exemption to dt.02.01.09 Charge
03.08.09 | F.No.2E/4/Addi-
_ | JCIT/09-08-09
9. | Range Range-138& | 29.07.09 | Order No.65 Two Addl.
Exemption | 14 o dt.20.07.09 Charges
120.07.10 | F.No.2E/4/Addl-
JCIT/08-09JCIT/09-
- 10
10 | Range- Range-15 29.07.09 | Order No.65 | One Addil.
Exemption to dt.2007.09¢ . | Charge
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28.06.10 | F.No.2E/4/AddI-
' ‘ _ | JCIT/09-10
11, | Range Range-29 & 21.08.09 | Order No.84 Two Addl.
Exemption | 30 o dt.17.08.09 Charges
30.11.09 | F.No.2E/4/Addl-
| JCIT/09-10
12. | Range Range-57, 58 | 30.11.09 | Order No.133 Three Addl.
Exemption | & 59 to dt.24.11.09 Charges
04.06.10 | F.No.2E/4/Add!-
JCIT/09-10
13. | Range-t1 Range -54 18.06.10 | Order No.43 of One Add!.
to | 2010 dt.02.06.10 Charge
01.04.11 | F.No.2E/4/Addl-
, JCIT/09-10 : .
14. | Range-11 Range-45 15.09.10 | Order No.102 of One Addl
to 2010 dt.31.08.10 Charge
31.03.11 | F.No.2E/4/Addl-
: JCIT/10-11 '
15. | Range-11 Sr.DR.TAT 01.06.11 | Order No.212 of One Addl.
‘| to 2011 ¢t.09.02.2011 | Charge
11.09.12 | F.No.2E/4/AddI-
JCIT/10-11

This approval is accorded in terms of F.R. 49(iii) as instructed by the CAT."

The applicant was admittedly posted in a Range on such occasions.

5. it is evident that the CBDT .on 8.5.2013 had advised the CCLT
(CCA) to examine in the case of Rajarshi Dasgupta where the DOPT-
had vide their note dated 07.06.2012 advised as under :

“It is of the opinion that each office of a
Commissioner called a circle is a separate entity and are
fo be treated as separate offices. As such in the instant
case, Shri Rajarshi Dasgupta is entitled to additional
remuneration for holding additional charge of other
post(s] under FR 49(iii).” '

6.  The Rule 49 (iii) the benefit whereof has been sought for reads

Qs under :

F.R. 49. The Central Government may appoint a
Government servant already holding a post in a
substantive or officiating capacity to officiate, as a
temporary measure, in one or more of other
independent posts at one time under the Government.
In such cases, his pay is regulated as follows :

(i) where a Government servant i§ formally
appointed to hold charge of another post or posts which
is or are not in the same office, or which, though in the
same office, is or are not in the same cadre/line &f
promotion, he shall be allowed the pay of the higher
post, or of the highest post, if he holds charge of more
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- than two posts, in addition to ten per cent of the
presumptive pay of the additional post or poss, if the
additional charge is held for a period exceeding [43]
days but not exceeding 3 months: '

Provided that if in any particular case, it is
“considered necessary that the Government. servant
should hold charge of another post or posts for a period
exceeding 3 months, the concurrence of the
[Department of Personnel and Training] shall be
obtained for the payment of the additional pay beyond
the period of 3 months.”

7. In our considered opinion if Rajarshi Dasgupta could be
conferred with the benefit of F.R.49(iii) supra, there is no justification

in withholding/disallowing such benefit to the present applicant.

Hence O.A is allowed.

8. Let appropriate orders be issued by the respondents within 3
months from the date of receipt of a copy. of this ,order.' There shall

e no order as to costs.

7

(DR (MS) NANDITA CHATTERJEE) (BIDISHA BANERJEE)
MEMBER (A) MEMBER (J)



