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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH, KOLKATA
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Coram : Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. N. Chatterjee, Administrative Member

Tapan Kumar Das,

Son of Late Sachindra Nath Das
Aged about 62 years,

Re51d|ng at 18, East Kantalpara,
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Hansh Chan for Mathur Lane, Janpath,
New-Delhi - 110 001.

3. The Director (HR),
Bharat Sanchar Nigam Limited,
Bharat Sanchar Bhavan,
Harish Chander Mathur Lane, Janpath
New Delhi— 110 001.

4. The Chief General Manager,
Bharat Sanchar Nigam Limited,
Calcutta Telephones,
Telephone Bhavan, -
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34, 8.B.D. Bag (South),
Kolkata — 700 001. ‘
.......... Respondents.

For the applicant ; Mr. A. Ghosh, Counsel

Mr. K. Sarkar, Counsel

For the respondents : Mr. R.N. Pal, Counsel
Ms. D. Nag, Counsel

Reserved on:22.08. 2019
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Authonty dated 18i05.2013

:;charge_ under ArticleZl] itte
% 20% being

Abeigg Annexure “A 3, she

fAnnexu e “A-36” herétoiiandgitt poh, dire '> o issue upon*“’i‘hwrespondent
éuthont:es to grant, all%¢gnse .j benefits®and s retlrement benefzts with
r?storatlon ofﬁSemont' Yo, the Gpplicantiasuif theref o such degbrtmental
praceedmg, -

b) INJ&NSFT;@%WO ,ss”eggig;ammg the responerrwt amt‘%%ﬁt:' "'fro 4acting in any-
mannerp}or anyq‘urtﬁ%r manner mthug.;‘p__smao’f’%e fmal Qi‘der d‘a;ed 18.05.2013 being
Annexure*af’ -30"shereto as dfﬁrmedeby the Appella' Jlluthor it orde_ﬁated 06.10.2015

being Annexure ”A 365, heret 'eﬁ g zj W5

c) DIRECT, ION% the‘na' tre=ofucertiorariadt Tue upQr® the respondent authorities

directing them to produceﬂand/or cause to be'proq‘,u ed the entire records of the case
and thereupon to pass necessbry ordérsorirendering conscionable justtce,

d) Cost and costs incidental hereto;

e And/or to pass such other or further order or orders as to Your Lordships may
deem fit and proper.” :

The parties were heard .at length and have exchanged their affidavits.

Applicant in addition has filed his written notes of arguments.
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The written notes of Arguments of the applicant is extracted hereinbelow

to enable one to visualise the basic grievance of the applicant and his contention.

1. A charge memorandum dated 15.05.2010, under-the signature of Chief
General Manager, Calcutta Telephones containing charges under Article- -

1, Article-ll and article-lli was served upon the applicant to hold an-
enquiry under Rule 36 of BSNL Conduct, Discipline and Appeal Rules,
2006. It is alleged that the said Sri Tapan Kumar Das { Staff no 87594),

. Senior Accounts officer/ Audit working under DGM(SEA) /Calcutta
Telephones while - functioning as Accounts Officer(cash)/Central,
Calcutta Telephones during the year from 1999-2001 committed grave
misconduct by having, dellberately signed ona number of bills and giving
pay orders wuthout ascer€ lgigg the fund p@smon / financial viability
resulting m*wrongfulillh”#%;c the ( aLcu =_,a T lepho igs and consequential
gam tcya thebsra’fﬁ&flrm “thus the -applicanth téﬁzgxcte.hlmself in most
ailed to maintain abSolgite rity, devotion

3 IannerEw, |ch is u eco n ,of a Public

s U TP

45, i

i) ltrarmess nd non

?;

.fi V“ 1.. ?'. 8 ,' NG :_ -; L : ),, "'0‘ b fOV‘-

"ﬁaappllc fion: o-‘gmin"%on the part “of th' \ed, A fAuthority
and thi s“%r versel‘\*r*affectlng the pension and othe%g, benefits.
Eg%. ""%;ggp G %_“% f &

\7&\ o ;

2 Thaﬁ’ﬁthe ap#pllcant .m this OA has praﬂyedzf“é"ﬁgrant ;
An oréerrﬁuashmg and g aasud& efo |0Wi'
a) Charge*’Memorandum dated 15 05 '2911’

.....

Article — Il. ,

c) Final order of the Disciplinary Authority dtd 18.05.2013 being
Annexure “A-30”

d) The impugned Appellate Authority order dated 06.10.2015 being
Annexure “A-36" issued by Director (HR), and

e) to direct the respondent authorities to grant all consequential
benefits and/or retirement benefits with restoration of seniority to
the applicant as if there had been no such departmental proceeding.

f} Any order directing the respondents to produce and/or cause to be
produced the entire records of the case and thereupon to pass
necessary orders for rendering conscionable justice;
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g) And/or to pass such other or further order or orders as to Your
Lordships may deemed fit and proper.
3. A few important dates and service conditions of the charged employee
may kindly be noted here as were detailed in para 4.5 of the instant O.A.
) List of dates :

Important dates Descriptions of important facts of service tenure
1973 Applicant/ C.O appointed under Government of
India Rule

11973 to 30.09.2000 | C.O was subjected to all the rules and regulatlon
applicable to Government Servants including

CCS(CCA) Rule. .
30.09.2000 Setting up of BSNL ~ transfer of staff,
(Annexure—-l ‘page:38-47)
29.11.2004 presuﬂe, tlal gger o?%’%absorptwn-terms and

s il
AN

'F‘g”évancy ﬁ%adﬁltlonal
f’»ﬁ%’nﬁ asked _he:ﬁP %and

02 @6‘ 9011
02~®9%2011

4

q‘ juemlnder) =

i 29.01.2013 { s N trforsmpie ,_ef se.
; ? emmder) % * ARl P ﬁg‘z_.'f"Annexuri_g 17,‘pg-
. {% E ‘ 7 "szi‘ ‘5, ~£a% :b. ;

% ZITEE e '

i hed éed% n%t g Sy

Py gl Custodi ’5; S s Q{ bcords |
iy Documents a{l{sﬂoﬁ@ﬁid no""%-' tidbly she said
4 aib = re EFIMQ‘GGT' S /%CUI%EH% on t e pretext

‘a&g!‘that: t as noty ﬁtﬁble Annex«iﬁ re-27(b), pg-

, {DOS-8,

26.03.2013 Inqmry"repor' forwarded by D.A, (Annexure—A-
16.04.2013 28, pg-358-368
18.05.2013 Major punishment order issued by D.A,
(Annexure-A-30, pg-374-386)
30.04.2014 - ‘Provisional retirement’ w.e.f 30.04.2014(A/N)
S | order issued, Annexure-A-32/1, pg-396)
24.06.2014 Again ‘final Retirement’ w.e.f 30.04.2014(A/N)

order issued, Annexure-A-32/2, pg-397.

(Two different retirement orders were issued
and both the order issued on the basis of same
A | vigilance report.)

01.05.2014 | Received adversely affected Pension under rule
37A of CCS pension rule of Government of India
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and back to Government of India fold ( Para
21,22,23 of Rule 37A, as per presidential order
of absorption

A.)

1)

Service conditions:

In BSNL two types of employees work side by side with two different
sets of service conditions :

i) Absorbed employee ~ Applicant was a DOT employee
absorbed in BSNL whose service conditions are covered by the
Recruitment rules as applicable to the Government servants. Before
final absorption he belonged to the P&T Accounts and Finance
Services, Telecom- Wlng, ‘and” Member\ (F), DOT was his appointing
authority as’ Senjor Aceoumtsg gf,rﬁlcer (SR “NeQ. for short) (SL.No 194
vide O:M 10&/%0“’??1% ad= 03! %,

sugnature _@m%nder Secretary (SE )’

C) Whether the"‘-n':ra‘jm@?.z&msu
D.D’ is liable to be quashed and set aside as it is arbitrary and
violated the note below Rule FR-29 of FRSR; and

D.) Non application of mind on the part of impugned Appellate
Authority.

i) It is not in conformity with law and Rules were not properly

determined.

The alleged time of misconduct was for the period 1999-2001 and

the charge memorandum was issued under Rule {4)(1)(a), (4)(1){b) and
(4)(1)(c) of BSNL CDA Rules, 2006. Vide order dated 15.05.2010.
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Therefore the misconduct was allegedly committed by the charged
official relates to the period when he was working under Government of
India rules and his service condition was regulated by CCS(CCA) Rules (vide
para(v), page 41, Annexure-l). The BSNL CDA rules, 2006 came into force
with effect from 10.10.2006. Even for a fair amount of time during 1999-
2001 the respondent BSNL were not even in existence.

Your applicant deemed to have absorbed in the respondents BSNL
w.e.f 01.10.2000 under Terms and Conditions of Setting up of Bharat
Sanchar Nigam Limited — transfer of staff-orders issued-regarding vide No-
2-29/2000-Restg dated 30.09.2000 read with Presidential order of
absorption dated 29.11.2004. It is well settled in law that issuing charge
memorandum, disciplinary proceedings resultant punishment, if any, all are

to be regulated under the thenfexnstlngalaw
& J*{m%@”
Vide Artlcle 20(%) ef enst tut’l’é ey of LindidgNo person shall be
convicted of-any, offer;‘\ﬂce xcept for vnolal HO 'of ] aw m f’erce at the time of
B, ' ;

B

the comm|55|_ nso‘ﬁéiact charged as an offence B

in C’a‘,;? va Bank vﬂ_xﬁ,}:
(L&S) 539 "
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‘%gf lndsa took !ace

9,‘7-71{%985 and ’
whlch admittedi i
1977 81 %/jnen t -

%.In the f"ﬁuef General Manager (g’p;
others*gw E&C T ri'g 408 oﬁ’@lvze},the»He "blek
(vide paraA ands PagerZ;)athat? & T

*

‘It is %ubmlttedﬁby the leamed cou se‘l“’*for t-éﬁjpetntloners
once the BSNL took over the € pl"wairﬁ:f% ofutfie respondent, he having
opted for employmeanthﬁt»herBSNlﬁﬂ (3 BSNL (Conduct, Discipline &
Appeal) Rules, 2006 which would prevail over the Central Civil Services
(Classification, Control and appeal Rules.

-We are not convinced by the submission made by the learned
advocate of the petitioners. There is no dispute that the BSNL took over
‘Calcutta Telephones in the year 2006 ( ?, 2000) and the rules came into
effect on 10™ October, 2006. Therefore, although the BSNL had taken over
the establishment of the Calcutta Telephones and the service of the
respondent, the old rules of the Central Civil Services {Classification, Control
and appeal Rules prevailed and covered the service conditions of the
employees working in the erstwhile department, prior to take over. The
new rules became operative only in October, 2006.
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In the Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited, The
Hon’ble Central Administrative Tribunal, Principal Bench, New Delhi, O.A No
2596 /2012 and O.A. 3465/2012 vide order pronounced dated 08.10.2013 (
in para 13 ) opined that ‘.the applicant became an employee of the
Respondent-Corporation only with effect from 01.10.2000 and the BSNL
CDA Rules, were admittedly promulgated in the year 2006. Till such time, as
submitted by the applicant, he was to be governed by under the CCS{CCA)
Rules, 1965. Therefore the Disciplinary proceedings initiated against the
appiicant by BSNL for alleged misconduct committed when he was not on
the strength of the Respondent-Corporation in terms of the aforesaid Rules
is without jurisdiction.

Thus the Rule of the instant |mpugned charge memorandum dated
15.05.2010 issued under” BSNL CDA’ RuleWZOOG for alleged misconduct
committed the apphcanth '___fh%peri d 1999-»2”01 was not properly
determmed and 15%1 |h confor ity” it éﬁ efce o~'-e\ quashed and set

7t

nincampetent a@‘oﬁt—% lig not by the

ﬁl’_he char officia
serwce Conditionsiare cBver? :
Govemment :%é “ehva fere=fial .abgrptlon ?&; plicant
InkS:andzEi 6-SeTVIC “and Teletem V\/%’n
g he appll L as enior

ﬁMeﬁ’b‘er(F) DO"w e k
gAccﬁﬁmts Offlcer';_'l; A Yil(s

a in Unjdtite
o ’ﬁlndla v:‘c‘ﬁe ivi

GiviFADPE:
201‘1&obse§r\f g;(\ndew: :

) ra 40) that ‘Such a ¢ Arge «
approval byr;;he Ppointingraut rl_t'@.eafﬁtnance Nt > [
of Member (F"nalnce)fitakfnp‘f ssuln_g«th'g} ch mex,z orandum’ and
iz O hid eﬁ*

in the mstant O.A=zpunishmént“drder [Arinexur. 4ge-386) issued by
CGM(CT D) sald that =New_ on recetptM nfggd tial communication
conveymg approval ﬁwA%pomtmg Authore posing penalty’ therefore
it is evident that the respondéntswere aware of the legal position.

~ Therefore, here the CGM(CTD) is neither the appointing authority nor
the Disciplinary authority not the Appellate authority and the charge sheet
not having been issued upon the approval by the appointing authority, the
impugned disciplinary authority is without authority of law and, therefore,
non-est in the eye of [aw (para 46) and hence liable to be quashed and set
asude

A.) “.dii)  Itis based on stale allegation

The alleged period of misconduct between 1999-2001 and the charge
memorandum issued vide order dated 15.05.2010, i.e after almost more
than 11years thus it is based on stale allegation and prejudice caused to the
C.0 on account of delay as the several relevant additional documents for
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self defense, relevancy of which were also accepted by the Inquiry
Authority but which were not made available to the applicant from
different custodians with note ‘Note traceable’ but I.A proceeded with the
enquiry violating Principle of natural justice. In the State of Madhya
Pradesh vs Bani Singh, AIR 1990 Supreme Court, 1308 the Hon’ble Supreme
Court opines that “...There is no satisfactory explanation for the inordinate
delay in issuing the charge memo and we are also of the view that it will be
unfair to permit the departmental enquiry to be proceeded with at this
stage ...." (para-4)

In the Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited, The
Hon’ble Central Administrative Tribunal, Principal Bench, New Defhi, O.A No
2596 / 2012 vide order pronounced dated 08.10.2013 in observed that

.After 12 years it is, otseasytasksfor; h:m to prove or disprove those
allegattons .- (para 11) and; aLso,%opmed m’%pa a 14 that disciplinary
proceedings initiate d. agd nst h%pp icant n@t &hly, badly delayed but
they were: ‘alsQ ﬁt@du? Jurlsdlctlon ..... se én Iy:é%e quash and set
aside the Mefngrandum ....'»Th erefore, the ch eflem@gandum dated
15. 05{201@?§far alleged Seonduct forathe, 1999-2004; was issued

n ‘-js,ld% as it ls@bﬁ%‘ly délayed and

in’ -rict adh’e nce to the

‘thesgaprmcuple o i na"

E4

iy \%‘,
"'- i thie, "ﬁ}
ol f n&e" aﬁd {agj’%o' 1rected the@l.z'f.};(;),a tﬁf make
évallable the said. doc:um. tsito tﬂj ap c \arged official hergin, and
wrote to the%{o iat of SAI0MEEaraste mal@f i va?i'é‘b-le (Annex&#re-A-ls
dated 021*66 Zgll*ﬁpag ¥107- 111) and agaﬁ' Fons02,¢ 09,20, 1 (An%’exure A-
1687317 datgdﬁ“GZ 092%@,11 page 111 & 112).a Ad on L 01 Annexure-

A27(a)a£ag -12@133) e "y % '

The‘%CGW’@CQJEutta ’ﬁ'g“lg'p'ﬁ"ﬁﬁ'es msﬁ?gjnt 4 a ,custodlan of the
preliminary mvestlgatqon Report of Cwelsu‘ﬁ{r{: : e'partmental inquiry
/report refused te%uppl%fdﬂreport _f_%.gle; pplicant claiming to be
‘privileged document’ thougk names=5tCBI officers from SL. 10 to 13

R il

and names two vigilance officials from SL8 & SL.9 appeared in the list of
witnesses in ANNEXURE-IV of said charge sheet. (Annexure- A-26, dated
28.01.2013 page 127). The evidence of CBI officers and vigilance officers
were taken without supplying the relevant document to the C.O ‘but it has
been used against him behind his back, in violation principle of natural
justice, (para 11, Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited).

And also for other relevant records from other concerned custodians
the I.A recorded ‘the said documents are not available in his office’ vide
reply of other custodian, DE/Entally Extl given to DGM (NWO-Central)
(Annexure-27(a), page 128, DOS-7, dated 29.01.2013 and for another
relevant documents, the custodian. DE/CIR/Extl/Mtc vide letter dated
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30.01.2013 informed that ‘..in spite of my best efforts to trace the
documents called for, no document could be traced out’.

In the Union of India & others vs R.P. Singh, (2014) 7 Supreme Court
cases 340 the Hon’ble Appex Court observed that ‘non supply enquiry
report-to the delinquent is a breach of principles of natural justice since it
prevents delinquent employee from making adequate representation-

‘Advice.from UPSC when utilized as a material against delinquent officer, it |

should*be supplied in advance’. (para-23).

Therefore, for violation of the principle of natural justice the enquiry
“reportis liable to be declared as invalid and quashed and set aside.

Q) Moreover, the arbitrariness in the punishment orders is very much
evident and DA has violated the’ st'n‘étMNO'[gwbelow FR-29 of FRSR vide
D.G.,P&T.,Letter.No’ 6/§/70 Duﬁc; s:Dited the 16™Becember, 1970 and thus
made the punlshme. %%r eg.pe nar elﬁhv%ch q%i%._ermlssmle and thus
violated the FR- 2'9 f*FRSR and whtch resulte ﬁ A fias&,_ of issuing two
different retlrsg%;ent orders_inztwo.,

30.04: 201%A/N) One 44EHg]

for exlstence of t *

d on the’ﬂpart

%Appellate authority
'fh e%g.juimsdlctlon

Y That the%ﬂa’h“i‘ aohange QBT com
(4)(1)(b) anci’i,( Lsé cof BSNL CDA Rules,g
iy ?bd wifiajor punishment org
contﬁé,;yem JIg Rulh%‘i;-thus going,
hence, |t§ 1s '{b be qu*ashed anf'“* )

pe.t',, ﬁt D.A for

%‘ g{%morandum
‘ Jhe said report

\.N"ﬁlrh?r
W

The respondents have T reTraiNed TS using any written notes of

arguments.v‘What has been averred by respondent No. 1 in its reply is as under:

“8. .:The Respondent No. 1 does not admit the statement made in paragraphs no(s). 4
and its:sub- paragraphs of the said application save and except what are matters of
records.

- The Respondent No. 1 specifically states that a Notification No. 2-30/2000 restg.
Dated 30" September, 2000 issued by the Government of India, Ministry of
Communication, Department of Telecommunications where it is cleorly stated that
Transfer of all assets and liabilities of Department of Telecommunication to Bharat
Sanchar Nigam Limited with effect from 1 October, 2000 where the said charge
memorandum was issued on 15.5.2010 under Rule 36 of BSNL Conduct, Discipline and
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Appeal Rules, 2006 under the srgnature of Respondent No 4 of the 0.A. No. 350/01345
of 2016.”

Respondents 2-4 have averred as under:

“q)  Admittedly the applicant was proceeded under rule 36 of BSNL CDA Rules, 2006
vide charge memorandum No. VIG/2006/A/7 dated 15.05.2010 alleging his misconduct
during the period of 1999-2001 while he was functioning as Senior Accounts
officer(case)/Central, Calcutta Telephones under Department of
Telecommunication/BSNL.

b}  The applicant duly participated in that department inquiry proceeding with his
defence assistant to defend himselfiagainstithe, ﬁgarges brought against him trying to
prove his innocence anduthereby tbe appI%dnt was extended reasonable opportunity to

_____ ments) as adduc d.before him, has* cg
submrtted hﬁgﬁeport dated 265@3.=v @1 't g is ‘plmary auth

@n%he basis o.ocume' a‘ .and oral \;;,dép _. ’ gduced m t@e casealébefore the

méumg@?authonty andsin view: o%‘ ‘,aﬁ rv,e% he ji qw repo %ﬂgxharges against

Tapan Kkeitar Das un er Al}v‘c, y &l ’eg‘ d ch rges Under ArticlesA2%8" ’Al@icle—ﬂ are
R ) asal N 3 |}.1

Wity report hqFickndy qledged
ant vide memo no.; IG/ZOG/A/7

=

el response t0% he sard '
: %’repgese tation dated 3@?04; 20?3 el drscr [

.0 20135 J
3}‘ -aryuthorrty denymd“&‘ll&the., aterial

i

~. Tt inty after due consrdera‘tro’o iy Hiry reporgiand taking
in to' acco "ntgt hefsubr 1ssron/representatron of thg‘apﬁ’ﬁ:a r;?; dated 30.04.2013
and after oB’%erwngraﬂ necéssary formaht:es underz he la '?f;_ assed hﬁ‘@";peaktng and
rec::;onedai fma rder dag&d 18.0552023=imposing ,penalty of ductr of pay of Rs.
24,000/- tok'io @/- till re?lrement ’*,",rth rmmediﬂiieg?ect oritthe agp jlicant and further
ordered therem thatsthe apphc nt P ﬂlgnot*gym any, n‘creme ﬁf his pay and such
reduction of pg)%w:ll ha%e"’the@jfect of postponing*of his futiire increment of pay. The
applicant received andémact'movalr'ézaE;m md finaf order dated 18.05.2013 and
preferred an appeal dated ﬁ8*@5¢-20,l3~rgﬂtrmeab’e}%¢eg the appellate authority under the
BSNL CDA Rules, 2006.

h) The applicant on attainment of his age of superannuation retired from his service
w.e.f. 30.04.2014. :

i) The appellate authority after 'giving him a reasonable opportunity of hearing in
terms of order dated 29.04.2015 passed in O.A. No. 350/00418/2015 and considering all
the relevant records has disposed of the said appeal of the applicant by passing a
speaking order dated 06.10.2015 on merit in accordance with law and confirmed the
order of penalty dated 18.05.2013 of the disciplinary authority.

j) Under rule 54 of the CDA rules 2006 the applicant has not filed any application
and/or prayed for review of the order of the appellate authority dated 06.10.015 till date
and thereby has not availed and/or exhausted the remedy available to him as provided




I‘:\q
11 ‘ 0.a. 1345 of 2016

under the said BSNL CDA Rules, 2006 i.e. in context of section 20 of the Central
Adminfst?'ative Tribunal Act 1985.

k) The penalty imposed on the applicant upon establishment of his misconduct
based on’the evidence on record after holding a departmental inquiry under rule 36 of
CDA Rules 2006 and extending reasonable opportunity to the applicant, is in
commensurate with misconduct committed by the applicant and the principle of natural
justice hds been maintained in this proceeding.

1) fhe misconduct during the period of 1999-2001 of the applicant is squarely
applicable under Rule 58 of the CDA Rules 2006. So, the disciplinary proceeding initiated
against ‘the applicant and completed with due participation of the applicant in
departmental inquiry availing reasonable opportunities extended to him to defend
himself in the inquiry, cannot be challenged in this regard by raising such contention in
the Hon’ble Tribunal, thereby, praying for interference by the Hon’ble Tribunal especially
when the applicant olready: raised such -a- “contention on his second O.A. No.
350/00418/2015 in connectlon w:t d:sc;plmary proc ‘dingﬂgamst him and the Hon’ble
Tribunal., disposed of the ap OA y a gﬁ’)'er '”‘atedl 04. 2015 d:rectmg the
respondents to cons:d and dtspase of the appe ?gr_ oo by the
punishment orde%ss bd by the dtsap/mary author/tgﬁ

authority, resp ndent of the saidSOFFcompli ol ;
Triburial’ bykgiepbsing of th e ppenl ? th gant, on merlt prbcedmg /mtrated
thereto;qga:r;{%t him cann’gé be interfere w:#wb th:

}/';%

of dlfferent rui 's,~

c 57:,%
%,

authority etc have no abeen met?vb

y!,Ethe respeﬁ"’ﬁts d@‘?btte."

”

..... respondent was employed with the Calcutta, Telephones which was taken over by
the Bharat Sanchar Nigam Limited (BSNL). An FIR was lodged against the respondent on
5t Apnl 2005 under section 13(1){a) and sect:on 13(2) of the Prevention of Corruption
Act 1988 The respondent was suspended on 5" October, 2005. The allegation against
him wq; acquisition of assets, Disproportionate to his known source of income. While the
respondent was under suspension, he was absorbed in service with the BSNL.

The application was submitted by the respondent to his erstwhile employer, i.e. the
Calcutta Telephones on 10" November, 2005 for revocation of the order of suspension.
However, that was not done and a charge sheet was issued to him on 23" March, 2007.

On 14 July, 2010 the respondent preferred O.A. No. 1660 of 2010 for quashing the
continued suspension against him. He contended therein that the order of suspension
cannot be continued endfessly against an employee.”

T
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XXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXX . XXXXXXXXXXXXX

On 16" October, 2011 the departmental enquiry concerned against the respondent, was
concluded and the Enquiry Officer held that the charge was not proved against the
respondent.”

The learned counsel for BSNL has also "submitted that once the BSNL took over the
employment of the respondent, he having opted for employment with the BSNL, it is the
BSNL {Conduct, Discipline & Appeal, Rules, 2006 which would prevail over the Central

Civil Services (Classification, Control and Appeal) Rules.

Hon’ble High Court in the said matter held as-under:

“we_are _not_convinced by the submission made by the learned advocate for the
petitioners. There is no dlspute thatﬂtheu,BSNL took over the Calcutta Telephone in the
year 2006 and the rules. came rnto effect on 10"’ October, 2006. Therefore, although the
BSNL had taken oveﬁ"ﬁi‘é es~tabllishn%f'enﬁb eaCa/cutta Tef” ‘hones and the service of the

8. In

Hon’ ble M'@%“ras High; "@ourt ha ‘

and therefore upon acﬂ"ijrltgﬂél 'm crrm'ln;sal ‘evgsehDep ""r'n‘enisa‘case shouid not
represented by its Registrar & Anr. (2005) Il LLJ 307 Madras, rendered referring
to Supreme Court decision in Corporation of the City of Nagpur vs. Ram Chandra
& Ors. [AIR 1984 SC 626 = (1981) 2 SCC 714] “that if authority feels there is
sufficient evidence and good grounds to proceed with the enquiry it can certainly
do so” and UOI vs. Naman Singh Shekhawant (2008) 4 SCC 1 that initiation of

departmental proceedings must be viewed on the background of total
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exoneration by criminal court and- cannot be initiated on account of delay.
Therefote, pr._afr.*eedings initiated under CCS (CCA) Rules that wete pending when
BSNL CDA camé into effect, can be safely con-cluded by BSNL in view of the saving
clause.

9. In Manik Lal Kar O.A. 946 of 2012 decided on 11.4.2019, having considered

the aforesaid-vdecision, this Tribunal held as under:

“20.  Accordingly, having understood the true import and implication of the judgments
(i) when *he questionable conducmf aé) employee 131 wgile the employee was on the
strength of DOT /fe 7 iorg armat@zofg BSNLsuch conduct that was
determmable‘ "y'E)OT* unéqer ccs (CCA) R&Ies,%’wa’ﬁld ren‘f%r' determinable under
. W G
the ‘ccs (C EA SR

ules, or the CCS (Pension) Rules,af ﬁtﬁ“@ case f'ay be, but only by
t.:the Cent%ldGovt (ii) whenst ‘@@estmnable conduct s‘ﬁ ost absorption in BSNL

“i.e. postOct, 2000, whileinidispasition GfBSNL but prior to préjy a%at:on of BSNL

.CDA f?ifl/es such, gsiv a;%t‘iete%mmabfgr under % CCA) Rm‘es“fﬁ 7 view of Rule 58(iv)

of BSNL CDA Riiles 'auldkge%d t@ermma% ﬁlt under C CCA)‘ﬁ? les'if CCS
i é?FCﬁ) stood %d%%%;ﬂr _%‘194 iffnof mst:t fedsthen undefg;gL DA Rules;
§ 1;E,i‘;{u) while su h johablecor ét'Er faa?*ea;;pl ‘y%of BSNL, pas ro u!gatlon
dsinarguably be; determmable undér BSNL

#u0f BSNL (05’
?\m&( CDA) Rul es;

’&W"

i%sca duct is aﬂegedly comrm?ted etween
?%@*T in terms of G i(C A Rules.
‘uld«st:ll be determinable by D DOT and

lea28 02 [995 to 30. 09 @0 wh i
""G:v@n fhe saving clause.m R"‘gle 58
q;vot b"“)’/”ﬁSNL under its CDA Bujég; F-ereforg% the ha ,g sheet issued m?ﬁ%m'ent case
by the BSNL undérth g '1"3’” e : er Rule 58 ibid, was issued
abso!utely w:;t out a’tbonty an'd ;unsd:ctré j and wgs -_erefﬁ re Asustainabl &and liable
to be quash’éd /.F Lalge o : e

’95, A ) y it
22. q!n the ,ares.aghf f“case havmg,- 0 conciudedf!we d/scer'ﬁ;‘ﬁ%hat the apphcant who was
erroneous[y pr5§ecuted uﬁEler; BSNL LDA rud’es fqgnt e"pheriod oféemfa rendered in DOT
rendering f’he ch%esheet a%uiﬁ?@?‘ﬁbt yet acq}ntted ‘ofgﬁl cr:l inal charges. But he
has been aHowed to supergpnuate. i a

o "“‘Hﬁ% i R
23. In the aforesa:d baekdrop having already conglifa Hed that disciplinary action under
BSNL (CDA} for alfeged mlsconduc '"w'"vfe*&”'ﬁ?ng under DOT as illegal, while we have no
hesitation to quash the charge memo and hold that the applicant would be entitled to
receive all held up retiral dues within a period of one month from the date of receipt of a
copy of this order, we also grant liberty to the respondents to act in accordance with law
in regard to the questionable conduct while in BSNL dand the outcome of criminal

proceedings.”

10. In the Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited, O.A No 2596
/2012 and O.A. 3465/2012, the Hon’ble Central Administrative Tribunal, Principal

Bench, New Delhi, vide order pronounced on 08.10.2013 ( in para 13 ) opined that



14 0.2, 1345 of 2016

‘. the applicant became an employee of the Respondent-Corporation only with
effect ffom 01.10.2000 and the BSNL CDA Rules, were admittedly promulgated in
the year 2006. .Till such time, as submitted by the apbh’cant, he was to be
governed by under the CCS(CCA) .Rules,l 1965. The_refore the. Disciplinary
proceedings initiated against the .apph'cant by BSNL for dlleged m'fsconduct
committed when he was not on the strength of the Respondent-Corporation in
terms of the aforesaia Ru/es is without jurisdfction.

11. We discern that the charge% f;% €t hak feen :ss;ed*%by BSNL on 15.05.2010,

& 41

under the BSNE*”(EDA"*R sﬁthat was promulg ‘-i,"alleged conduct

%‘“}"

ated in 200%-*#0:‘_

‘Y,’“
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