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CENTRAL ADMINISTRATIVE TRIBUNAL 

CALCUTTA BENCH, KOLKATA I i.•?.

j■ # '

O.A. 1345 of 2016
f

Hon'ble Ms. Bidisha Banerjee, Judicial Member 

Hon'ble Dr. N. Chatterjee, Administrative Member
Coram

Japan Kumar Das,
Son of Late Sachindra Nath Das,
Aged about 62 years,
Residing at 18, East Kantalpara, 
Post Office^- Naihati, ^ ^ 

Poliee>r'
!-?N6rtff24-FargpgTisr
'* m* .®g d-

t « ‘raidPm - 743 165,
Wssmts Officer (r5 Retired SenMi

'/

jWr

V2-
Government onhdia E 

Serviee^hmughJ- 
Dinectpi, Bharat Saachal^Ehavan, Harish CheincieF^^hur. Lane, Janpath, 

New-Delhi -110 001.

irriited#
iterprise#

airrap^im-Managing

3. The Director (HR),
Bharat Sanchar Nigam Limited,
Bharat Sanchar Bhavan,
Harish Chander Mathur Lane, Janpath, 
New Delhi -110 001.

4. The Chief General Manager, 
Bharat Sanchar Nigam Limited) 

Calcutta Telephones, 
Telephone Bhavan,
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34, B.B.D. Bag (South), 
Kolkata - 700 001.

Respondents.
'!

\
Mr. A. Ghosh, Counsel 
Mr. K. Sarkar, Counsel

For the applicant

Mr. R.N. Pal, Counsel 
Ms. D. Nag, Counsel

For the respondents

Reserved on : 22.08.2019

Date of Order: J
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Per: Bidisha Ba^Ree, JudidlTOeESSjb"
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fis a^cation'S
# .
fs-ajHlt

li
IRECTION&bJssue^QuaW^fWd^^^MsideJi-h^cbarae mem^Fq 

IB.oJSblO being dated 2^®201| of the
lnqtiff$Authority the a^^rntmilty of

$chafgmnder Ani^L^mfmmlfdW^l^i^fiitj^SAuthority dated 18m.2013 
ibeing nnnexure MA-3^^ea^, MeMfme%t^^^(pr^Mrder dated wW.20ak being 

ntfcxwe "A-36" he^^^pdfhe^ Bpo\t d^cti^^ffo issue uporfiP&mrnrefpondent

TiLi:

ndilm dated
Si

authorities to Mqgt^f^^nsegg'entjgl 
restoration of^miprityfyOb, 
prljeed/n^f "

b) %. INJ&N (ffipdo i^e^estraining the respojfMnt g^^Fiti^ fromfacting in any 

mannehggr arfy^urttfer mgpr^^mihSstSSis^f^e final Ifcder dated ffl?05.2013 being 
Annexure^-SO^'tyereto ai^dff£rmed$by the Appella^kuthog^ orde£0ated 06.10.2015 

being Annexvge "A-36j^hereto\

% \

"’'A

DIRECTION%irtJ:he naWre^fs^rtiOf-anisdcrissue upgr0$he respondent authoritiesc)
directing them to prdduee^qnd/qr cause to be grogijqeea the entire records of the case 
and thereupon to pass necessa^Wdii^f&rWnS^ng conscionabie justice;

d) Cost and costs incidental hereto;

e) And/or to pass such other or further order or orders as to Your Lordships may 
deem fit and proper."

The parties were heard at length and have exchanged their affidavits.2.

Applicant in addition has filed his written notes of arguments.

:
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The written notes of Arguments of the applicant is extracted hereinbelow
;

■/

to enable one to visualise the basic grievance of the applicant and his contention.

1. A charge memorandum dated 15.05.2010, under the signature of Chief 
General Manager, Calcutta Telephones containing charges under Article- 

1, Article-ll and article-IM was served upon the applicant to hold an 

enquiry under Rule 36 of BSNL Conduct, Discipline and Appeal Rules, 
2006. It is alleged that the said Sri Tapan Kumar Das ( Staff no 87594),

. Senior Accounts officer/ Audit working under DGM(SEA) /Calcutta 

Telephones while functioning as Accounts Officer(cash)/Central, 
Calcutta Telephones during the year from 1999-2001 committed grave 
misconduct by having deliberately signedl^pn a number of bills and giving 

pay orders with'du^ ascerfei^gfflhe fund‘d
resulting i.nfwrong^l^tl Wfe iafugiMlef fSi^and consequential 
gain tefih^sdp|firm thus the -appl^fnfCjPfdyct^liJhim'self in most 
irrespbnsil^ptSnner and faile^to maintain alSsSlle ir3|grity, devotion 

tqMdutfenq also art^S^p^m^^S^^ch is unlScoigJtmof a Public 
Sbr^antWontrav&n|^^LieM)ji.)A and (4)^^,3|pSNL CDA

2006. IbAc^j^e under

11 we

osition / financial viability

f-
1 A
■r

i
I W the h i Sble^unmjSMP S will be#l
S ^^rovert a»»eg^gj^^^^^^^^e>iftaimed

ifically " J
udiced, aSlrafy^

rifted to 
'pioved', 
aid the 

ola^s the

etfl&t&

anjghn

m
i mprinciple of n¥^^l

punishment award%^bit|arii| 16|t h^Gjptge d_off i c i a I by the"in^ugned

l|ipplic||fi^^!^nt%n the part of the 

and tffcs^Merse^iOTecting the pension

s'memora 

port whic 

culminate

1 mI
toj majort iSe

’i1: itrarinessj^md non 
ipellat

M>ni
uthority 

metf'benefits.

a) Charge^Memorandum dated IS.OS^ZQ^O^i
b) Enquiry repert&,dated'^*26!0^2tjT3"of t 

part of Annexure ^^^SMioidiT 

Article - II.
c) Final order of the Disciplinary Authority dtd 18.05.2013 being 

Annexure "A-30"
d) The impugned Appellate Authority order dated 06.10.2015 being 

Annexure "A-36" issued by Director (HR), and
e) to direct the respondent authorities to grant all consequential 

benefits and/or retirement benefits with restoration of seniority to 

the applicant as if there had been no such departmental proceeding.
f) Any order directing the respondents to produce and/or cause to be 

produced the entire records of the case and thereupon to pass 

necessary orders for rendering conscionable justice;

rant^ffollowing reliefs

nexure "A-4". 
^fjuiring Authority being a 

ffiiPipplicant guilty of charge under

MI :
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g) And/or to pass such other or further order or orders as to Your 

Lordships may deemed fit and proper.
3. A few important dates and service conditions of the charged employee 

may kindly be noted here as were detailed in para 4.5 of the instant O.A.
List of dates:I)

Descriptions of important facts of service tenure
Applicant/ CO appointed under Government of 
India Rule

Important dates
1973

C.O was subjected to all the rules and regulation 

applicable to Government Servants including 

CCS(CCA) Rule. 

1973 to 30.09.2000

Setting up of BSNL - transfer of staff, 
(An nexufe- I, page^-47) 

30.09.2000
.-J,

Presi3entiaftoffJer of%;b|orption-terms and

feNL CPA Rule, 25»

29.11.2004 *
i

jpy.v10.10,2006%
it?

^nder the#d

Calcutt
C ha rgg^pimpra n d u m i

. . ....

aSW

ephones«s

rO2.0ODH M
02M2011
joinder) j

and
$

I •>*r**i9&*v

seIP

JS^^prl^t^M^relephon^^clailied
pgilefeJ: r%t lb %®y the preliWapryfcBI 

tcithSi^^^^j-ofedal (Annexure

aafii-2013 m 
(Reminder)

'defehse. 
7/lpg-&f ^^Lg^glAn nexu r 

pW29 to 133% mi
SBk. wfefil.

1.2013
1
a
I .-26,r
t®
I

430.0l/0 lot h e r Cu stod i a nfsf^.o'f
; 41 "at^'SS. :V,:' m,r^Documents alspJid ng^srfply Jne 
rSl^:ni^6.©r^/racu^enife^njme pretext 

n-0®:^^)le'J^nei#e-27(b)# pg-

Jfecords 

said
%le

-5 ^etao^itioii^f^^if^ra^^Sse. SW2. (DOS-8.
s!40gexure-27(cLpgfp^0)____________ ___
Inqui^f^^TTforwarded by D.A, (Annexure-A-
28, pg-358-368

02.02.2013^%,

26.03.2013
16.04.2013

&

18.05.2013 Major punishment order issued by D.A, 
(Annexure-A-30, pg-374-386)_____ _________
'Provisional retirement' w.e.f 30.04.2014(A/N) 

order issued, Annexure-A-32/1, pg-396)_______
Again /final Retirement' w.e.f 30.04.2014(A/N) 

order issued, Annexure-A-32/2, pg-397.
(Two different retirement orders were issued 

and both the order issued on the basis of same 

vigilance report.)________________________ _
Received adversely affected Pension under rule 

37A of CCS pension rule of Government of India

30.04.2014

24.06.2014

01.05.2014

i
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'
and back to Government of India fold ( Para 

21,22,23 of Rule 37A, as per presidential order 

of absorption________________ __________

(

II) Service conditions:

In BSNL two types of employees work side by side with two different 
sets of service conditions :

Absorbed employee - Applicant was a DOT employee 

absorbed in BSNL whose service conditions are covered by the 

Recruitment rules as applicable to the Government servants. Before 

final absorption he belonged to the P&T Accounts and Finance

i)

Services, Telecom Wing, and' Membe^ DOT was his appointing 
authority as Sei^o^c|pijfnts|0Mcer (SR^Qfor short) (SL.No 194 
vide OrM IfeK^^OJ.iofeyssued under the
signatur^^4inder Secretary (SE/|y icamfejs entitled to 

Goyern%lht pensionundj|^u|e37A of C
ii) ^Direct r^^^fernwo#e.p^^^|ed unde^^lltLfgcruitment
^ftl^and notg)^e^^|pfcr;pA SFAJ^^^pensioryi^e. %

^^Law :

on re

#

..r

I IIf m
H! ii

O-If &Whether tbegs^amllmef ||ted 15.C 

Calcutta
iSnej^

lOBssued 

phones is
i

!? ^4junder the®
%Mi 'l^h^Wowing gro^c^s:

law and Rol^^wjire not
m\o 1 xiL m.if(^mi|yi) itrl

% •t«

1I
4

%ltmfssued by an inco 
ntf^M^hority.

i.e mt by the%\%%is
iti\

B.) hether the erfc adherence to the 

ustice;

C. ) Whether tWiifiBjor#iu^S'hHfi^^orde issued by 'incompetent
D. D' is liable to be quashed and set aside as it is arbitrary and 

violated the note below Rule FR-29 of FRSR; and

D.) Non application of mind on the part of impugned Appellate 
Authority.

ivisistatute

A.) «) It is not in conformity with law and Rules were not properly
determined.

The alleged time of misconduct was for the period 1999-2001 and 

the charge memorandum was issued under Rule (4)(l)(a)/ (4)(l)(b) and 
(4)(l)(c) of BSNL CDA Rules, 2006. Vide order dated 15.05.2010.

/
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Therefore the misconduct was allegedly committed by the charged 

official relates to the period when he was working under Government of 
India rules and his service condition was regulated by CCS(CCA) Rules (vide 

para(v), page 41, Annexure-I). The BSNL CDA rules, 2006 came into force 

with effect from 10.10.2006. Even for a fair amount of time during 1999- 

2001 the respondent BSNL were not even in existence.

Your applicant deemed to have absorbed in the respondents BSNL 

w.e.f 01.10.2000 under Terms and Conditions of Setting up of Bharat
Sanchar Nigam Limited - transfer of staff-orders issued-regarding vide No- 
2-29/2000-Restg dated 30.09.2000 read with Presidential order of 
absorption dated 29.11.2004. It is well settled in law that issuing charge 

memorandum, disciplinary proceedings resultant punishment, if any, all are 

to be regulated under the.thenrexistihg4aw%
.jgi

Vide Article 20(1)^: person shall be
convicted of [any^^^c4lxllBptTor Viola®^r^^%/v im^ce at the time of 
the commissi^^Tfect charged as an offence' •

tBank VggjpPN 
,439 fthe Hop|^^#^x
& ...............

Pfhi™«il2015) :ourt Cases 

549)that
#ln upr

M
(L&S)

'PPeals^^fgte^abl 
bank

fomSSssionate 
m. . .. m

and the.,?la!l
X'

dents fora.PPeJ
ogiiB at the

'The
ation of ^Mj^fCojchifi witllSt^e ajMSf India toolgpiace Inly on

MtBli ^®|lt5ervisingSta
|hich
19277-81 vpn,th<to%pf Cocffin^nk appjf

%^ln tte^Qhlef GFheral Manager (CT 
othefll^W. pic.T to 408 
(vide pa^4 an%^, pa^^StfeNSfew ^

'It is sub.rnitte’d^byj:he learned cp
. tobk>pyer tf^'%mpl^ment^ofegt-he respondent, he having 

opted for employmen^fittet4teB4Nil^PP^BSNL (Conduct, Discipline & 

Appeal) Rules, 2006 which would prevail over the Central Civil Services 

(Classification, Control and appeal Rules.

We are not convinced by the submission made by the learned 

advocate of the petitioners. There is no dispute that the BSNL took over 

Calcutta Telephones in the year 2006 ( ?, 2000) and the rules came into 
effect on 10th October, 2006. Therefore, although the BSNL had taken over 

the establishment of the Calcutta Telephones and the service of the 
respondent, the old rules of the Central Civil Services (Classification, Control 
and appeal Rules prevailed and covered the service conditions of the 

employees working in the erstwhile department, prior to take over. The 

new rules became operative only in October, 2006.

and Service Rules 
ning to thlf period

f44
yMar|k Lai Kar & 
f Catelftta observed

ot
[ejMiglrCo

thator tkgrpetitioners
once the BSNL

/
f
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In the Shri M.L Sharma Vs Bharat Sanchar Nigam Limited, The 

Hon'ble Central Administrative Tribunal, Principal Bench, New Delhi, O.A No 
2596 /2012 and O.A. 3465/2012 vide order pronounced dated 08.10.2013 ( 
in para 13 ) opined that '..the applicant became an employee of the 

Respondent-Corporation only with effect from 01.10.2000 and the BSNL 

CDA Rules, were admittedly promulgated in the year 2006. Till such time, as 
submitted by the applicant, he was to be governed by under the CCS(CCA) 
Rules, 1965. Therefore the Disciplinary proceedings initiated against the 

applicant by BSNL for alleged misconduct committed when he was not on 

the strength of the Respondent-Corporation in terms of the aforesaid Rules 

is without jurisdiction.

Thus the Rule of the instant impugned charge memorandum dated 
15.05.2010 issued under bINL CDA RiiTew2.006 for alleged misconduct

* 8 S^fOOl was not properly
teSce t^fee quashed and set

committed the applica.n 
determined4hd isja’SI%
aside.

ip*
a ppbi i^ngli utho rity

not by the; A.) It (sjss^lpyph4!^^fogetent

1
f||ve chargjl^^ 

|ervi^^>nditioi®refeve 

feo^.ijpment ofinSif^^ 
Ibelomged to th^fepRESSE 

jMefer(F),
lAcc^ftts OfficermR^^ 

'3.08.200imu^
ing authorities IV

i bsorbedjp'^sl

as a
||^^Sfi?1fT^^||rption

S^ifSand Telefen

£■
|L whose
%t0 t^ie 

afelicant
vAg and

applictht asfeenior
«hji)|(lp^fe4^#e O.M 10-Mb0fSEA II
|^§t|e®^tuj^^^Jnder SecrMJPy (PA) i.e

fem|)ei(Fmafe^K©T.

I$

sc?

fTdfIpferti■■jj-
j$

i;% In Urndm 

of|ndia vpeM
20^bsM
apprd\f|l b|^e
of Member (R^ce)it|%Mo^^ing^h^^ cha^l m^Vorandum' and 
in the inst^| OJ^^msnmBnfS@er t™nexi^^rac^f|e-386) issued by 
CGM(CTD) satdfethar^Now^n recetofes^f^nfigpCTttlal communication

^P^na^l^poMble Suprrfie Court 
no 7761 of 2013 #if^^u^\p @ m 6348 of 

Lide^ta 40) that 'Such be^ued upon
ppointmfrauthorjtvJ^Finanee Iwnistef hej^no approval

;conveying approval%44PPolnting Authorityip.#imposing penalty' therefore 
it is evident that the resp^Sffi^W^^^^of the legal position.

Therefore, here the CGM(CTD) is neither the appointing authority nor 

the Disciplinary authority not the Appellate authority and the charge sheet 
not having been issued upon the approval by the appointing authority, the 

impugned disciplinary authority is without authority of law and, therefore, 
non est in the eye of law (para 46) and hence liable to be quashed and set 
aside. r

A.) iii) It is based on stale allegation

The alleged period of misconduct between 1999-2001 and the charge 

memorandum issued vide order dated 15.05.2010, i.e after almost more 

than llyears thus it is based on stale allegation and prejudice caused to the 

C.O on account of delay as the several relevant additional documents for

Pi
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self defense, relevancy of which were also accepted by the Inquiry 
Authority but which were not made available to the applicant from 

different custodians with note 'Note traceable' but I.A proceeded with the 

enquiry violating Principle of natural justice. In the State of Madhya 

Pradesh vs Bani Singh, AIR 1990 Supreme Court, 1308 the Hon'ble Supreme 

Court opines that '...There is no satisfactory explanation for the inordinate 

delay in issuing the charge memo and we are also of the view that it will be 

unfair to permit the departmental enquiry to be proceeded with at this 

stage.../ (para-4)

In the Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited, The 

Hon'ble Central Administrative Tribunal, Principal Bench, New Delhi, O.A No
2596 / 2012 vide order pronounced dated 08.10.2013 in observed that 
'....After 12 years, it isn;$Qt^^ prove or disprove those
allegations .(parMl) an| 14 that • disciplinary
proceedings ihitia^d arga^|ln^|p^a®i^noto%lv badly delayed but
they were'^lso jurisdiction ....quash and set
aside the Md^rahdum Tbe^fore. the chlrg^^Jerro^ndum dated 
IS.OS^Olfearallege^^^^^TO^pB^jeriod ll>99-3|)0%was issued 
after llyealrs henc^^p^feulshld djld^^^^ye as it iS|bft!ly djelayed and 

stale ar^without^^^l^io% % | *

6.) ^Whether me_ inj^trict ad
Istatgl^ry provi^m^iH9%fe

^ \y,

% '! 'Wc
&n

ce|to the 
iolition of 
vald and

MplM52i lice and«:P3C
itheI 3|qu d and se? i:
¥ Jhe EnqufF^pf^^r jicMtS.dMfet r^ffincy of t^ladlitional 
•!|lof^^nt for self^^tenge #d|aSo&n^^prected thes^,. t J make 

available the sa^^i^^tsjb t|el^^^t^!ged official he Jin, and 

\%ote tothp€^g^^soT^^E^g^Pmak^^yalfate|e. (Annemre-A-15, 
d%d 02#6JJl^MmL07-lll) and aga#^^ja%l (ArHexure-A- 

16%7, dit«^09^ot page 111 & ll^ra o^^Jpoi^Annexure- 

A27(itpa^l^M’S3).^ ^ ]/
\ V JT
ThelCGM^C^Icuttaf e^p^l^s/^poTider^W anp^custodian of the 

preliminary my^stigft4o^Report of CBI orjpliifmnag^iepartmental inquiry 
/report refused tb^iuppl^f^^fd^p^to^e^^plicant claiming to be 
'privileged documen?Thb~ugh^he^names?of^( officers from SL. 10 to 13 

and names two vigilance officials from SL8 & SL.9 appeared in the list of 
witnesses in ANNEXURE-IV of said charge sheet. (Annexure- A-26, dated 

28.01.2013 page 127). The evidence of CBI officers and vigilance officers 

were taken without supplying the relevant document to the C.O 'but it has 

been used against him behind his back, in violation principle of natural 
justice, (para 11, Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited).

And also for other relevant records from other concerned custodians 

the I.A recorded 'the said documents are not available in his office' vide 

reply of other custodian, DE/Entally Extl given to DGM (NWO-Central) 

(Annexure-'27(a), page 128, DOS-7, dated 29.01.2013 and for another 

relevant documents, the custodian DE/CIR/Extl/Mtc vide letter dated

&

[■
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30.01.2013 informed that '....in spite of my best efforts to trace the 

documents called for, no document could be traced out'.

In the Union of India & others vs R.P. Singh, (2014) 7 Supreme Court 
340 the Hon'ble Appex Court observed that 'non supply enquirycases

report to the delinquent is a breach of principles of natural justice since it 
prevents delinquent employee from making adequate representation- 

'Advice from UPSC when utilized as a material against delinquent officer, it
should:be supplied in advance', (para-23).

Therefore, for violation of the principle of natural justice the enquiry 

report is liable to be declared as invalid and quashed and set aside.

C) Moreover, the arbitrariness in the punishment orders is very much 

evident and DA has violated“,tlTiei:'s1:riiStMN^|_ below FR-29 of FRSR vide 
D.G.,P&T.,Letter, No'e/g/TO^ppp^Dlte^the iS^igember, 1970 and thus 
made the puriishmeM^^j^^^ffiBm^i^ign^igrmissible and thus 

violated the f^^^FFRSR and which resulfejr^p ftS&oof issuing two 

different retiiQieht orders rent dale|jfipr recrement w.e.f
30.0#;201^^isi). One^^^^te^^^^^grovisioral r^ra^nt' dated 

30J4.api4^Anneur^^p!k. beingjOia^.06.2014
(Ahnex®-A32/l,j^^imN| ill#^^M^fehown by^fefe%ondents 
fpr^exi^eTice of rules!^^p %

^faTherefor&hefeiTO^^^^^pi^^r jsMible to be^ecfL-ed as 
|.inva|d*and 1
|D) ,^|yioreover^^^i5^^^^P^^SSl^J^Pd on th^^rt M the 

|AppelJate authori^^hq^aCifcfrlblte^au^ffity also, trailed feyond
leiplsdiction. , W /' I 1 I % W I

I'

I

(4|l)(b) ancy^J^M)^; BSNL CDA Rules^fi 
AultentWf^l'IjiEl t^^jor punishment ore 
contrSvenmg th&Ru Ie^ij-^thus going^be 

hence.llkis \be qif^eda^TWasU 
(Annexu^-sbage^^tT^

iutfeimi0ugned#\ppellate 
t^^^ic^npe|fnt D.A for 

ch !ge jpemorandum 
lyfofjfe said report

SS'S-•;«4
%

The respondents have^tff^Wgf^fS3. using any written notes of

arguments. What has been averred by respondent No. 1 in its reply is as under:

The Respondent No. 1 does not admit the statement made in paragraphs no(s). 4 
and its: sub- paragraphs of the said application save and except what are matters of 
records.

"8.

The Respondent No. 1 specifically states that a Notification No. 2-30/2000 restg. 
Dated 30th September, 2000 issued by the Government of India, Ministry of 
Communication, Department of Telecommunications where it is clearly stated that 
Transfer of all assets and liabilities of Department of Telecommunication to Bharat 
Sanchar Nigam Limited with effect from 1st October, 2000 where the said charge 
memorandum was issued on 15.5.2010 under Rule 36 of BSNL Conduct, Discipline and

i
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Appeal Rules, 2006 under the signature of Respondent No. 4 of the O.A. No. 350/01345 

of 2016."

Respondents 2-4 have averred as under:4.

"a) Admittedly the applicant was proceeded under rule 36 of BSNL CDA Rules, 2006 
vide charge memorandum No. VIG/2006/A/7 dated 15.05.2010 alleging his misconduct 
during the period of 1999-2001 while he was functioning as Senior Accounts 
officer(case)/Central, Calcutta Telephones under Department of 
Telecommunication/BSNL.

b) The applicant duly participated in that department inquiry proceeding with his
defence assistant to defend hl^elffagainstiffg^arges brought against him trying to 
prove his innocence and^fhereby the applicant was^eMe^ded reasonable opportunity to

y after due considerincphiTd

defend his case.

c) Thesinquiiftp
(both oral & d^Anents/ as adduced^before him, haTt 
submitted dated 26j0^^S^^^^^iMplinary aut

also the evidence 
kthe inquiry and

>nce

d)£ basis of^pb^M^ma&l waljp/idef,
iniuiriim^thority
Tfapar^kBAjar Das ^^er Artic^iy^j^^dfqpd\cl0^es 

|ej *: The discipImj^ulhm^^^^^MmmJheJnp
lthe j|ge and formfded a^m^^^^^^mpMcant
MdatecLl6.04.2013 ^Jha himjjn^^^Sm^^^^bnii^i^.

efore the 
?5 against 
icle-ll are

<dduced CO:
report t 
er Articl

fai

£
WOM

report h<0&b 
memo n^wi

bknowledged
G/2M06/A/7me 3

applicant fljk^ubmuted his 

thm d%:ipfinq^^mhority denyind^llmhewnaterialfrei
Allegations broughUagainWlfl^

TheJiscmTm^^A^^rity after due considerMpifinoJ^hernffiffl repodjjfand taking 
in &>^accoG^m^submls^^/representation of th^spj^fcan^m^^ dateff30.04.2013 
and 3f$er oBs^rvi€gfbll nea?s$_ary formalities undgitfffie lax^jms passed M0speaking and 
reasonfdfindl^-der ctoterf .j^halty of jMuctjJn of pay of Rs.
24,000/-yg^50,]yB§/- till re^ire^mt^thjmmgi^^bctod^he^0icant and further 
ordered th^eigthd^theapplicahrwfliknof^rn his pay and such
reduction of papfa0l ha^thesjeffect of postponwg*$fhisJ$0re increment of pay. The 
applicant received Ahd^gcknov^Mg^flresaid ftopiffirSer dated 18.05.2013 and 
preferred an appeal dated^W06^013^in^tmeitref^e the appellate authority under the 
BSNL CDA Rules, 2006. ........

h) The applicant on attainment of his age of superannuation retired from his service 
w.e.f. 30.04.2014.

The appellate authority after giving him a reasonable opportunity of hearing in 
terms of order dated 29.04.2015 passed in O.A. No. 350/00418/2015 and considering all 
the relevant records has disposed of the said appeal of the applicant by passing a 
speaking order dated 06.10.2015 on merit in accordance with law and confirmed the 
order of penalty dated 18.05.2013 of the disciplinary authority.

i)

j) Under rule 54 of the CDA rules 2006 the applicant has not filed any application 
and/or prayed for review of the order of the appellate authority dated 06.10.015 till date 
and thereby has not availed and/or exhausted the remedy available to him as provided
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under the said BSNL CDA Rules, 2006 i.e. in context of section 20 of the Central 
Administrative Tribunal Act 1985.

■i

The penalty imposed on the applicant upon establishment of his misconduct 
based on*the evidence on record after holding a departmental inquiry under rule 36 of 
CDA Rules 2006 and extending reasonable opportunity to the applicant, is in 
commensurate with misconduct committed by the applicant and the principle of natural 
justice has been maintained in this proceeding.

The misconduct during the period of 1999-2001 of the applicant is squarely 
applicable under Rule 58 of the CDA Rules 2006. So, the disciplinary proceeding initiated 
against the applicant and completed with due participation of the applicant in 
departmental inquiry availing reasonable opportunities extended to him to defend 
himself in the inquiry, cannot be challenged in this regard by raising such contention in 
the Hon'ble Tribunal, thereby, praying for interference by the Hon'ble Tribunal especially 
when the applicant already- raised such a ■contention on his second O.A. No.

-ipljnary proceedthg+against him and the Hon'ble 
^y^fy^rgatgJ^.2015 directing the

n&igpplicant against the
r____ _______________ ___r___, ______ ^ Mweteht Appellate
authority, Respondent of the ^jMS^^mpUed with th^W^ection^ the Hon'ble 
Tribunal b^^^osing of cj|i thWWfflfapt. on merit t&ce^fing initiated

i§) bmm

k)

I)

350/00418/2015 in connection wifhdjspj 
Tribunal . disposed of
respondents*to considd^^ptdispdse of the appmtvnQerfjkd by t 
punishment ordm^isired by the disciplinary authorfjgtffihte c

Tribuhbfib'y^jJSfftfsing Jf
theretomgainlkt him cannWbe 'mfemreUw.

' .>« w%. \ 11
fbn'ble Tribuml.

is ■i
!}#:

/
INeJme that differfippraler and 

^^prits hen^Shelbar of
5. &Muy

S' 4

decisipn ia^p.A. 418 

resjulicat^would notaii^^^^^

* O v/j
|he issues raised^v vilfe \)SritlS>i^ibroissions. about application

fl

f i 1
*• 9

6.
pI.% ;

of differ|nt ’.ru^fs^^a'I^^^^rtions and framirj^^^h^^^^by i^mpetent 

authority etli, haVe hdfeeen met^bv^the responffents. d§%ite^pqiEnity.

Hon'ble (^tcut^High t^ufrfiKIdvl^OS 

the present applicant noted^thie following facts:

t7. ile dealing withorlQl

".....respondent was employed with the Calcutta, Telephones which was taken over by 
the Bharat Sanchar Nigam Limited (BSNL). An FIR was lodged against the respondent on 
5th April, 2005 under section 13(l)(a) and section 13(2) of the Prevention of Corruption 
Act 1988. The respondent was suspended on 5th October, 2005. The allegation against 
him was acquisition of assets, Disproportionate to his known source of income. While the 
respondent was under suspension, he was absorbed in service with the BSNL.

i'

The application was submitted by the respondent to his erstwhile employer, i.e. the 
Calcutta Telephones on 10th November. 2005 for revocation of the order of suspension. 
However, that was not done and a charge sheet was issued to him on 23rd March, 2007.

On 14? July, 2010 the respondent preferred O.A. No. 1660 of 2010 for quashing the 
continued suspension against him. He contended therein that the order of suspension 
cannot.be continued endlessly against an employee."
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xxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxxxxxxxxx

On 16th October, 2011 the departmental enquiry concerned against the respondent, was 
concluded and the Enquiry Officer held that the charge was not proved against the 
respondent."

*

The learned counsel for BSNL has also "submitted that once the BSNL took over the
employment of the respondent he having ooted for employment with the BSNL it is the
BSNL (Conduct, Discipline & Appeal, Rules. 2006 which would prevail over the Central
Civil Services (Classification. Control and Appeal) Rules.

Hon'ble High Court in the said matter held as under:

"we are not convinced bv the submission made bv the learned advocate for the 
petitioners. There is no disputeover the Calcutta Telephone in the 
year 2006 and the rules^amflhfo^ect on 0^%i*tbb:e£, 2OO6. Therefore, although the 
BSNL had taken overMfie estabiisbrrfenl&jfSiesGalcutta Telephones and the service of the
respondent the^old rules, oT Tbejc^ntrStf Semh^Cldssifl^ation. Central & Appeal)
Rules prevailed the service conditt^iMp^il^emo^yees working in the
erstwhilesdeoartf^nB prior to the take over. The new nfi^becamMaooficable only in

i

October,, 20064^ p3 Ps
I

%ss

raj vs M.D.

s High CheWajc
mployeeffagt 

his acts w®!,l selling as 

Igation of CtiK rules.

) »pf 2010,8. In#.
■jf

J-.if- Bench, ofHon'We 

permfttin^S

h
charge

videiat

TTA ati Sholavandar
[r

= j

6^3#*ejhe claim of the e h^proapding was 

e^inKs^/erewie and same

Hon'ble Cpurt

badly delayl^and^bpth^)ep^:tm 

and therefore up5© al i case should notme,0 acqmim 

continue in view of U.O.ifipj^|gntgd by jtsCopmis^ibner of IT & Anr. Vs. CAT 

represented by its Registrar & Anr. (2005) II LU 307 Madras, rendered referring

to Supreme Court decision in Corporation of the City of Nagpur vs. Ram Chandra

& Ors. [AIR 1984 SC 626 = (1981) 2 SCC 714] "that if authority feels there is

sufficient evidence and good grounds to proceed with the enquiry it can certainly

do so" and UOI vs. Naman Singh Shekhawant (2008) 4 SCC 1 that initiation of

departmental proceedings must be viewed on the background of total
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exoneration by criminal court and cannot be initiated on account of delay. 

Therefore, proceedings initiated under CCS (CCA) Rules that were pending when

f

BSNL CDA came into effect, can be safely concluded by BSNL in view of the saving

clause.

In Manik Lai Kar O.A. 946 of 2012 decided on 11.4.2019, having considered9.

the aforesaid decision, this Tribunal held as under:

"20. Accordingly, having understood the true import and implication of the judgments 
and orders, extracted supra, we conclude as under that:

questionable condtictef memployeel^y^le the employee 
strength, of conduct that was
detetmin^ble0^p0T^ unaer CCS (CCA) ^M^!/0ld renmq^eterminable under 
theics (J^dmaies, or the CCS (Pension/ Kuies}:a^m*£asi 
jfie.£e^ljtovt, (ii) conducffl&o

]mn5ct, 20m^ijpmis^iii<^^NLbut prior to pr^uf^ati 
CjOA wiles such.j^^^detmni^biiunib^^^CA) Rules0 
pf^BSNL CDA ^^w^ul'dlbMe&rMinMleM^W, under C<SS%C0j1|

I stood und
whUes^A^^^^d^^AfBSNt,

BSNL mdetermin
mdCDA)

was on the(0 when the

es, or the CCS (Pension) Rulesra$$fik£Ciseimy be, but only by
st aosjprption in BSNL 

gtion of BSNL 
Rule 58(iv)

J£lesifccs
\L WDA Rules; 
jromulgation 
under BSNL

,v:
BSNL but prior to pri.e.

Hi
i.21. fl^aving so c®egediy commiiied b 
|2S.O&35 to SO.OB^Tw^fmMemA^^in terms of^(CCM) Rules. 
^ji\^nme saving clau^^RWIe Sp'omSm wMdjSlI be determimWe bvBOTand 
1tw$Bf$SNL under its C&^fflhjJes. th^dj^psheet issued int^pre&nt case
&y the.BSNL m^l^he^^/ieMfM^ef^seM^^wer^un^WWi^e 58 ibid, was issued 
absolutely widf^baiMi^k ana^§diM>nvnd wcf^^dref^’dhs.ustainablMand liable 
tole quos^d.f,. A. \ #

■ :v%, x
22m trmpres'en^case i-----^ag^/— -r——•'M------------------' — —
erroneously prosecuted umer^BSNL ^DA rules fq^thf%eriod q0ervig0rendered in DOT 
rendering fy$xhaf§ggteet-a Wu^^^^t yejtfiiidhitied o0jtl crw^mai charges. But he 

has been allowed.to superannuate. ' “ . *

3
?tween

s*&
hwinauso concluded&we discern* at me applicant, who was

TSW

In the aforesaiataekd^p having already cgaddaea that disciplinary action under 
BSNL (CDA) for alleged misconSucPW^I^MWing under DOT as illegal, while we have no 

hesitation to quash the charge memo and hold that the applicant would be entitled to 
receive all held up retiral dues within a period of one month from the date of receipt of a 
copy of this order, we also grant liberty to the respondents to act in accordance with law 
in regard to the questionable conduct while in BSNL and the outcome of criminal 
proceedings."

%
23.

10. In the Shri M.L. Sharma Vs Bharat Sanchar Nigam Limited, O.A No 2S96

/2012 and O.A. 3465/2012, the Hon'ble Central Administrative Tribunal, Principal

Bench, New Delhi, vide order pronounced on 08.10.2013 (in para 13 ) opined that
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the applicant became an employee of the Respondent-Corporation only with

effect from 01.10.2000 and the BSNL CDA Rules, were admittedly promulgated in

the year 2006. Till such time, as submitted by the applicant, he was to be

governed by under the CCS (CCA) Rules, 1965. Therefore the Disciplinary

proceedings initiated against the applicant by BSNL for alleged misconduct

committed when he was not on the strength of the Respondent-Corporation in

terms of the aforesaid Rules is without jurisdiction.

■ *■*•%&*,

We discern thatthe cfoarg^ieffihiS' feeeja issueeNa# BSNL on 15.05.2010, 

under the BSNLfCD/&ll|sfethat was promulgated in%20d|^for Sfeilleged conduct 

of the applicant%i^l999-2001^

‘S'

11.

ffelhe ivasp^^teably and admittedly under the
i | !■ %

l, JE J! .Iff Iw- 'ffi'
li

■J
■I

3k!■: m I;

he dlcisions

Reserve

®iith law and 

^?icG0r>diggly and dispqse of theconsequential
/*

O.A. No costs, i /j
4 V•St r

h- Oj 44 ^
(Dr. N. Chatte4ee) 

Administrative Member^
(p^sha Ban^rjee) 

^ Judicial Member!•

drhi

;


