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IN THE?CENTRAI;LADMINtSTRATWEfer.IBUNAL'

CALCUTTA BENCH, KOLKATA

PARTICULARTS OF-THE APPLICANT;

Shri T—rikeshw.ﬁ Nath Trideo; Son of Sri Ram Deo Raman, aged about 38 years,

working as Electrical Loco Pilot [Goods] in Asansol Division, Eastern Railway,

'. residing at Sout_h-Budha Railway Colony, Quarter No. 288/GH, P;C‘)f.'-‘?;-‘!- P.S. f-‘ -

Asansol, District Burdwan, Pin Code 713 301, West Bengal . .... APPLICANT

VERSUS —

i) The Union of Indla through the General Manager, Eastem Railway, -
Falrhe Place, Kolkata 7’70 o1 o .

ii) f:.,""[heSecretary, Rallway Board ‘Rail: Bhavan, New. DeIh1 T

A“iii)‘t 'I'he'f"vSemor :Divisional: Persormel Offlcer, Eastern Raﬂway, Asansol

o P O~.-.‘ PS. - --Asansol, Dlstnct Burdwan ?IS& 1
ivy C. K Choudhury, Chlef Loco Inspector E.gn ; Mav\sol o ?4 33 °'*~
V) -.':"‘BthaS ‘Chandra Ghosh; Chlef Loco msPector EARY Ascmsol ?133"’—
.vi_)',: -"Swapan Kumar Bxswas, Chief Loco Inspector E- P&l.ﬁs“”' ’7433"'- _-
vii). . -Om Prakash Chief Loco. Inspector E. k\-, f’.sowm( ?—zsw ’- o
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'CENTRAL ADMINISTRATIVE T RIBUNAL
KOLKATA BENCH
‘ _ . KOLKATA o
No.O A.350/1142/2014 ~ ' - oFaAa.
Date of order.:{,." ~.2019-

_.Coram:: Hon’ble/Mrs. Bidisha Banerjee, Judicial Member.::

Hon’ble Dr. Nandita.Chatterjee, Admlmstratlve Member

TRIKESHWAR-NATH TRIDEO -
: VS. "
UNION OF INDIA & OTHERS
(E. Railway)

'«m—;w

Qal %herjee Judicial, M

% ﬁ i
i"k » R

 dt.26.03.2009 iss b
and therefore the;seh

WW»M* : L o
c):. An"’orde?’ﬂp tssue‘:’dfrec& g'the respondeﬁifé to co' mu ate the.entryin -
: the -ACR: fé‘r:,thr;%‘years prio: t%ﬂssuancg‘of not chﬁﬁon 15 the apphcant and:
.. also-grant: Ilb""s; to thvag{ggmt to: make’?‘eprese, tion and if the-entry:”
upgraded he should be, ;ons;dered for promotion;”” ’ :

e, YD B WVM

. d} The: pane/ dated 15.05.2014 may be quashed an order do issue dlrectmg |

the: respondents:no recast the:panel prepared by. the selection commlttee for

promotion to the post of Chief Loco. mspectron

2. The case of the applicant is.as under:-

The applicant is working as Electrical . loco . -

 Pilot(Goods)[E.L.P.{Goods)] 'in Asansol Division, - Eastern ~ Railway. -

Options . were invited by - the 'com:pe't‘er{t-": authority ~ from: -

ELP(Mail/Pass/Goods) h-aving’-ZSOOO Kms actual driv:ing' éxpeﬁéﬁc‘é,‘:‘i’h

terms of CPO's Sl N0.58/2009 to fill up 7 vacancies of Chief Loco-



Inspector '(El'ectricaI)[C.L.l.(Ej]. The applicant. opted for the post of

CLI(E) being:eligible for the said post and was called to appear in the

selection. test.--Although the applicant sécured qualifying marks in the
written test;. his:name was not incjuded in..the‘.-pa'nel of A.Ase‘lec‘ted
candidat_es;: .Heamadee an application.seeking information under RTI-: Act
and.,..pursuanti:to-his‘ application the-authority conceljned provided him

the photocopies of:the answer sheet and other relevant -documents

]

including the list of ellglble candﬁates and**marks obtained by the
g
g’g% =ip -
] empanelled cand:da‘t'e’g %Iong ‘with the markfg’ptalnéd by htm, the
" 8 Marks otgPTclal
~of S5 ot ‘Record Méﬂ‘ks
e |li§yu4t».5erv:ce »:» obt%med
w7 | 2800 gy
] | 30.00
, o, ~26°E
P/G/ASN 38007 200
M{/ BRT R 4
Mww h"”’m - o -
. Sh{SC) T ELP/G/ASN 1 136.00%.%  1.72.00.4 | 58.00-
i . agamst UK”V@C \m L ”‘z S = D ) o K
6. | Suresh:Paswan(sSC) - PASNN 3500~ . @200  |57.00 . -
7. | Sanjay Kr. Prasad(ST) | @007 | 2200 | 52.00
[ Marks obtained by the information seeker Sri T.N. Trideo ELP/G/ASN
1 | T.N.Trideo ELP/G/ASN 30.00 18.00 48.00

It appears from the above that the applicant got 30 marks in the written
test and 18 marks in the record of service. According to the applicant,

his answer sheets were not assessed properly and had it been properly -
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-

assessed; he would have got 37 marks.in the iw‘nittéh;;‘.t;est. It is further e



stated by the applicant that nc;-adverse ACR/APAR-,,.'.:\.Nés communicated

to Him; thérefore, the marks given t&).him-to;rvardlﬁurecords of service.
cannot be tenable:in.the eye of law in .view;pﬁﬁe judgment of ,the'
Hon’ble-Apex:Court in case of Dev. Dutt: vs.;:.-Unidh;:pf India... Aggrieved |

with such action of the respondents, he has approached this Tribunal

'seeking the-aforesaid reliefs.

- 3. Per contra the respondents have-filed their written reply stating

as under:-

st 3 %‘f
oY S g
The selection fomthe post of Chlef Lo J%Qectdr- is. classufled as

%, ke

general sﬁéleégﬁ%ﬁlpost y:

”“% :
foIIowerd bv”écrutmy ok

.9

in RBE %5/200%.49% ) ]

selecyongg .under:-

uR"“UB%e&o*I"’ S
f‘?;‘j‘*""*f '5‘-

In this""c"a' 's"e}

. %
7 car dldateé;; 'l;ﬁ‘ hav,
for the post: of ‘Ch'fef Loc:

% nspector-in orde,t:." thej i

%ﬂ?«w el M ) O O T . T, .
reference to the total marks “obtaified "‘by. the candidates both-in

professional-ability and record of service as well as in accordance with

'size of the'panel.- In the written test'altogether 13 candidates -'inc'lua"iﬁ‘g“ﬁj ‘

the applicant had secured 60% and above marks. The applicant and 3.
others ‘had-:secured'idnly 60-fnarks out of total 100°miarks i.e; they Had '+ -

just obtained the minimum’requisite marks of 60% whereas other 9 -~

candidates had scored higher marks than the applicant. Similarly in 'the"i S
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“Record of Service” criterion which was .also—:adjudged'as a part of
selection process, the applfcant._and-another;-l.candidate secured 18
marks out of-total .30 marks allotted under the heading. “Record of

Service.” Onthe-contrary there were 11 candidates-who-had obtained

‘higher marks:in this field after taking into account the marks obtained

by each candidate in both these attributes. The applicant and 1 more
candidate could finally secure just 48 marks out of 80 i.e: 60%_marks,’

Remaining 11 candldates had secured:more marks i |n aggregate rangmg

ecu
YN

between 50 and 67 of tetal 80. maf@ ? glﬁce t“”% selectuon was

%%l P . 5 o *‘{,‘_ - r» 'k,»f; - %c
conducted for %&vacancue BR 5% SG- ' -"f' _j';a Eordmg to

=
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.empa‘iae\‘ted? Thus the

O,

secure&%GO% g’l’ /k S TR \zaggregate '_a,;-" Y e panel,
f M} k‘*b*’ & E':‘tﬂ" } - f%

o

on his ment po§1.t|onv5nd accorxdmgtomsnze’”of the p%t:;]’f;;.efore, the

0 A.is mlSCOﬂC%"ived aMIS llabie fo be d‘ émlss,ed’“'f

™
“k“fﬁy& T Mw""’

4, We heard the-wi? coanse.lmf@wbe‘t’ﬁ’r :SIdeS and perused the

materials availabie on record.
5. From the admitted position it is clear that the -applicant..could..nbt-:.

be empanelled for selection for the post of CLI(E) on the basis of-the = - -

‘total marks obtained in the written test and the record of service as the

selected candidates got ‘higher marks than him. .It.appears thatthe "



7.
[

applicant got only 18 marks out-of 30 in “Record of Sé;:rvice" whereas.no

adverse ACR/APAR has ever been.communicated to-hﬁm: .

6. ln;regardt’{td non-communication of ACRsfahd itg cdnsidération f_drﬂ- o

promotion in. Dev. Dutt Vs. Umon of Indla, CNII Appeal No. 7631 of

2002, the Hon'ble Apex Court held-as under.

“36. In our opinion, fair play reqwred that the respondent.
should have communicated the 'good’. entry of 1993-94 to"
the appellant so that he could _have an_opportunity. of
making a representation praying for upgrading the same so
'jble' or | romotlon Non-commumcatlon

that he could "be
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communicated to him within a reasonable period so that-he -

can _make a_representation_for its upgradation. This in our
opinion is the correct legal position even though there may

be no Rule/G.0. requiring communication of the: entry, or ..
even if there is a Rule/G.O.. prohibiting it, because -the :

. principle of:. non-arbltrarmess in.State .action as enwsaged

by Article-14-of the Const:tutlon in our oplmon requires suchf_
communication. Article 14 will override all rules . or -

government-orders.

40. We further hold that when the entry is communicated to .

him_the public servant: should. have._ia:right..to::makésa
representationi:against the entry to:thé concerned:-auithori

B ,ard to b nly v:/%a rinciples of ‘

e rules _‘
ve %easons,', ,
984 In s

Artlcle -

vh'oldfn #tha‘t 1 alrmé‘r ss amf transnarency m- -

and the concerned:authority-must decide the representation. . . -
in a fair manner and within a reasonable period. We also..... . ..



- hold that the representation must be decided by an authority
higher than the one who gave the éntry, otherwise the
likelihood _is that the representation. will be summarily

_ rejected without adequate considergtion as it would be an

/o appeal from Caesar to Caesar. All this would be conducive to

' fairness ond transparency in public administration, and .
would result in fairness. to public servants. The State must be
a model empioyer, and. must. . act fairly towards its
. employees. Only then would good governance be possible.

xxx , XX o XXX
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47. We are informed that the appellant has already retired

~ from service. However, if his representation for upgradation
of the ‘good’ entry is_allowed, he_may benefit in his pension
and get some arrears. Hence we direct that the ‘good’ entry
of 1993-94$e@omm%nmated to the: appe!lant forthwith and’
he;hou!d%ép%f‘mvtt@dgtm ‘représentotion against the
"% rr%e praying for. its- upgra ag y if t ; upgradatzon is
£, dllowed, th appeflan, should be ca"r’@dere' orthwith for
% promotw;mr sSupérm nain Engmeerr etr stively and if
he fsﬁr‘bn%te& he% will ge? th%enef:t of #%ir %ensron and
the{balanceﬁof‘ arrea;sﬁ of pay?*%long wrth 8‘% pﬁg annum

Q%ﬂ %}w

/ _ ed the appellant shdli e.considered . .'romotion :
%, et%kp‘e{ct:vely by the Depazﬁ ‘ aQ:P tionfCommittee
% % *YBPC) within _three monthy’ thereaffe Ad if #he appellant
’%.?\ gets se!ected for promot:on retrospeft:vef._,; he: should be
‘@»\,ﬁ glven h.'gher:pensmn with arrearwf payﬁnd interest @ 8/6

o, -per annum tlﬂ the date of payment w**’

peitvgpprad " oo ﬂ‘ﬁ

49 W!th**thef:emobsema'trons th:s appeal -is allowed No
costs.”

‘ (emphbsis added)

In Sukhdev Singh Vs. Union of India, Civil Appeal No. 5892 of - -
2006, Hon'ble Apex Court’s (Three Judge) view was this:
“6. We are in complete ogreement with-the view in Dev:Dutt .-

particularly paragraphs 17, 18, 22, 37 &41 as quoted above '
We approve the same.




7. A three Judge Bench of this Court in Abhijit Ghosh Dastidar

vs. Union of Indiaand others foﬂ'owed Dev . Dutt. In-
paragraph 8 of the Report, this Court with reference to the
case under consideration held osunder: :

“Coming to the second aspect, that though the
benchmark “very good” is . reqwred for - being. -
consrdered for promotion admittedly ‘the entry" of

“good” was not communicated to the appeﬂont The

entry of ‘good’ should-have been communicated to him

as he was having “very good” in the previous year. In

those circumstances, in our opinion, non-
communication of entries in the ACR of a public

servant whether he is.in civil, judicial, police or any .

other service (other than the armed forces), it has civil
consequences because it-may affect his chances for

promotion or get other benefits. Hence, such non-

communn, cdffon‘ would be’ “arbitrary and os: such
w%lgt%e oTtA at% %th“e Constitution. The same

%é - view has been re:terate If; ﬁ;,rabov@efeferred decision
' . yssthe. appelfant: gﬂferef% the entries
'gramte d to the. appaﬂa it, the same.
erigtuken into cons;}qrat:on for
nation to ‘ﬂfwgﬁgr grade.
'hds_no 'Aca,'-that the .e’ﬂant had

s%rk and give better 37 Sdlfsi%i %ednd dhd -equally .
My rﬁportc;??‘fwa bermd *aware of the ghtry iflthe ACR, the

publicservant.. may )‘t:e!r ﬂ‘ssat:sﬁ dwf?f; ‘the - same. -

, 'mmun&:attoh?'oﬁ theséntry emtfbfﬁs’!,ﬁm/her to make

'.repr‘?entatron for upgradat/orr of thesemarks.entered in the
ATR%,&Thrrd CommTmEation of.evefy entry in the ACR brings-.
transpareﬁt‘y‘mefecordmg“”he remarks. relating .to a-public
servant and the system becomes more conforming to the-.
principles of natural justice. We, accordingly, hold that every -
entry in ACR - poor, fair; average, good or very good :must .
be communicated to him/her within a reasonable period.

9. The decisions of this Court in Satya Narain Shukla. vs.
Union of India and-others and K.M. Mishra vs, Central Bank.
of India-and . others and the- other decisions-of -this* Court-
taking o contrary view are declared to be not laymg down a.
good law. :

11. insofar-as:the:present case is concerned, we are mformed T

that the. appellant has already been promoted Jn:,wew
thereof, nothlng more is required to be done. C:wl Appea!f
d:sposed of with. no-order as to costs. However, it

open_to the appellant to- make g re resentat:on 1o fth B




concerned.authorities for retrospective gromotion;in view of

the leqal position stated by us. If such a representation is

made by the appellant, the same shall be considered by the
: oncerned authorrttes appropriately in accordance with law.

11 I.A. No. 3 of 2011 for- intervention is- rejected it wil!' be
- open to the applicant. to pursue. his legal remedy in
accordance with law.”

(emphasis added) '

The applicant has heavily relied on the decision of the Hon’ble

Apex Court in Dev Dutt Vs. Union of India, Civil Appeal No. 7631 of

2002, and Sukhdev Smgh Vs. Unlon pf Indta, .C|V|I Appal No.. 5892 of

2006, to ‘contend thaﬁt’he f'espondednts ﬁoﬁ“ght tc%have g:ven hlm
G,
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whlch ought tobe: g%‘%e;ﬂnea"bv‘” S ‘%2‘:19(g) @t IREM and RBE*‘leéZOOQ ‘

,"'

ﬂ{'f“k‘

amblvaﬂfent tha‘t

E{% : k 'Lt\x "j{"ﬁ g X
absence oﬁany spef fic bar ttmompute‘axl'f"e" marks?‘(as ﬁf)thl g has been

o
‘~. ~ L
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placed on record), wehdlrect the réspondents*t”o rgpi‘f’aw the panel in

B a2

question wholly on the basns«ef marks;mwf”’tten exammat:on ACR etc.

as provided in para 219 (g) of IREM, RBE 35 of 2006(General Selection

pqsts) and RBE 113/2009, but in ‘view of the cleat; mandate i,h the :
decisions cited supra that all entries whether ‘good’ or “adverse” »haslto
be communicated to the incumbents before being acted upon to their. . .
prejudice, the‘ respondents, given that ACR/record of service_-éar_ry,-.f?.

marks, shall communicate all the relevant ACRs that were conside’redf‘é't'*-,'-}‘f*‘-'

CR have to bé:'g’% 'du' _weigh age in




[P Y

ih‘e -selection, seek representatiqn, consider the représentation in
accordance with-law to discern whether gradings are required to be:
upgraded and, if upgraded, to review and recalculate the marks on A;R,
Record of Service etc. and redraw the panel strictly in accordancé:with

law.

8. In the event the private respondents need to be reverted,-the .
respondents shall proceed upon due notice to all-such‘;i"r\cji'ividuals*;]ikelyfzv .
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(Dr: 1 Nan‘ﬂ“fa Cﬁatt ee) ;
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