CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL BENTH

Origiimal Application Mo.240 of 2003

New Delhi, this the 25th day of Hovember, 2003

HOM BILE 1R .. masomre, FAcss LumRMAN (A)
HON " BLE MR, KULDIP S INGH, WMEMBER( JUDL )

Bani Singh

S/c late Shri Ramial

Dy. Commissioner of Income Tax,

D-208 Anand Vihar,

Delhi-110 092. .. .Appticant

(By Advocate: Shri V.S.K.Krishna}

Jersus

—y

Union of India through
Secretary to the Government of
india,

Ministry of Finance,
Department of Revenue,

North Block,

New Delhi.

2. : The Chairman,
Central Board of Direct Taxes,
Ministry of Finance,
North Block,
New Delhi.

(o8]

'he Director General of Income Tax
[Vigilancel.

Bayal Singh lLibrary.

[Hew Delihi . .. .Respondents

By Advocate: Shri V.P. Uppal )

O R D E RORAL)

By Hon b le Mr . Kwidip S nmgh, Memiber ( Jud )

The applicant has tiled this 0& as fe is
aggrieved of the orders dated 27.6. 2001 and 1*.12.2002
wheteby the respondents have wiihheld 1the applicant s
promotion to the post of Joint Commissioner of :nccmewTéA
and Addilional Commissioner of {ncome- la~ itleyall; and
arbitrariily because on the date of prométton the
appkican1 was neither under suspetision nhot an cffmtnal
charge--sheet had been served upon borm. The applicant's

deemed suspension had also beer quashed hy the this



i/

Tribunal on 6.2.2001 and the court has not vet framed any

charge against the appiicant an the ©Bl's report

submitted undet Section 173 of the < pr

~

2 I'he admitteg facts of the case are that the

appitcant was that he was posted as Deputy Commissioner

of Income Fa-  and on 2¢ 8 1880 a case was registered
against fiim by the CE{ fot hotding assets

disproportionate te his lnown source of 1ncome ard the

applicant was bailed out on 16 .9 19ag *

3 The applicant further submit ts that when his

Case for promotion was considetre that the applicant was
neitther  andes Suspension ner ans ctiminal chairge was
zerved upon him so he was entitied for regutar promotion

secause ac per anl1 Raman ' s case sealed corser procedire

i s resot ted to onl+ when charges ate  {ramed and a
charge--sheet ts setrved on the delinqguent official by the

coutrt so the sealed cover precedure shiould have been
adopted vather the applicant should harse been gt sen

tegulal promolion.

. 'he respondents are centesting the OA  ang
submitied that the OffICSVS‘}UhiOF te the applicant were
promofied to the grade of JCIt (i Juie . 2G0T and sealed

Covel procedute has beefr adopted (11 his case as he was
booled i, the CB! authcrities o the allegaticn for

el and sinhoce tte

o

pUssess g dispiropol tionaie as

applicant 12 being prosecuted i a CStiaminal SOttt for

cerruption charges. he cannol be prtomoted unifess a final
decison Ps tallen by the ciiminal court so 1t 1= fvor ther

submi tted that undet the relevant ctder s the cliatye -sleet

should bLe 1 amed by the cowrt for ‘the adeption of sealed

AU
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cover procedure. The respondents reljed Upon an OM dated
i1.9.82 fou keepxng the case inide) sealed Cover . hence it

(s praved that the 04 be dismissed.

& We have heard the fearned counse for the

parties and gone through the record.

6 As  per the OM dated 14.9.92 which deals with
the subtect of premotion of Government servants against
whom discipl ‘nary/court proceedings are pending or whose

conduct & undet investigation. Paragraph 2 of the same
Proe. 1des that at the time of consideraticn of the cases
of Government servants fof promotion. detarls of
Government servants I  the constderation zone for
promotion falling under the following categories <should
be specially  Dbrought to the notice of the Deparitmenta|

Promotion Tommittee: -

o bovernment servant under suspension:
Cig) Government servants in tvespect of whom a
charge--sheet has been issued and the

disciplinar proceedinygs ate pendinyg:  atid

(i1 Government serwvant 1 h respect of whom

prosecution for a ci initial chatge 15 pending.

i . tih - paragraph 2.1 1t is fTuither provided that
the DPC  shall assess the suitabilit: of the Government
ser vants coeming within the purview of the circumstances

=

mentioned above alonyg with other eligible candidates

#1 thout tal ing itirto consideration the disciptinar,
’ R .- N . - - —~ - 3
“asescriminal prosecution s pend. ng fhe assessment of
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the DPC including ‘unfit for promotion and the grading

awarded by 1t wil| be kept 1n a sealed cover and then the

sealed cover procedure should be adopted.

8. Shir Krishna appear ing for the applicant
submitted that on the date of DPC neither the appiicant
was under suspension nor any crimlﬁal charge—-sheet " was
pending against him as the trial court has not vet framed
the <charge so the case of the applicant should not have

beeir keptl undet sealed cove!

9. 't was also pointed out that though the
charges were framed to which the applicant had filed a
review petition before the Hon'ble Hirgh Court and the
charges wetre quashed so the applicant s case should not
have been liept under sealed covetr . The leatrned counsel

foi the applicant has also placed on record copy of the

Hon 'ble High Court’'s order . We have gone through the
same
10, Fhe counse !l for the applicant further

submitted that the trial against the accused starts
after the chairges have been proved and prior to that the

Case 1s ol the Initial stage.

1 We have considered the contertions ratsed

by the counse! tor the pat ties.

12 fh this regard we may mention that though the
chatges framed by the criminal court had been gquashed by
the Hon'ble High Court but the Hon'bie }1191{ Court  had
remanded the case tc the ctiminal court to tat:e into

consideration  some documents which were submitted by the
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accused and

then to pass a fresh order whether the
charges should be framed or not meaning thhereby that the
zharges framed by

the eal ned ti ral court had been
quashed by the Hon'ble ihigh Court bist the accused
fapplicantt was st}

net discharged and the case has
been remanded bact to the trial court for reconsideration
of the same. Se¢  now the guestion atises since the
charges have not

yvyet been framed whethei

the applicant is

facing any criminal prosecution ot not and whether the

sealed covet procedure could bhe adopted cr not. in this

'. regard we may mention that tlie OM dated 14.9.1982 wuses
the words

“that the sealed covel procedure couid bLe
adopted 1n %espect of whom ptosecution fol a criminal
charge is pending but 1t nowhere speal:s that the ch

W

rges
have beenn ftramed against the applicant as required in
tirral of warrant case’ The prosecuticn starts
immediately after his 1iling of the report under Section
1v3  Cr PC. it is not denied that repcor t under Section
{173 1 .. PC tas been filed Dby ithie CBI

against the
appiicant and s pending for prosecuticn pefore the
L ctiminal cowrt so we tind that the depal tment has rightly
followed the procedure of seaied cover (i case of the
applicant as prosecution has been !launched against tthe
app. licant ol a criminal charges under prevention

£

(O3]
cotruption act. so o intertference .= called fot
13 i, view of the above, 0OA has nc merits and the
same is dismissed. Ho costs
> | HIGHD) (. l7ﬁ
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