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HOMVBIE SH. FULDIF SINGH. MEMBER (.1)
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1. Behar: lal
S/0 Late Sh. Chet Ram.
B/c H.No . 348. A, Y&FO
Bijwasan . New Delhi.
2 smt  VYeena Marwal .
D/o Sh. Bhanwar Singh,.
R/c A-5. Sita Shree Apptt.
Plot No.10. Sec.14, Rohini, Dellii.
3 Frabhi Daval
S'o Late Sh. Bhori Lal
‘i " Ej/c 5638 £ School
W Bloct . Shakarpur. Delhi.
3 Frabhat FKumai ’ ]
‘ S/c Late Sh. Hira Lal
R/c A-2572. Hetaj: Nagar
New Delhi .
5. Fishore Mal
S/c Sh. Chandet Lal
R/ic 4873, i3 Flats
FPasclum Yihar . Hew Delhi.
o Karam Chand
S.¢ Sh. hallu Ram,
Ric F 1518, Netaji Nagai .
Hew Delty .
; Ashol Vuamar Vishrat ‘
S0 St Hul.um Singl,
iig <{3-B. Sant Nagar . East of haitlash,
“ Hew Dellii.
g Bhagat Szngh
SSc St Puran Singh
SC/ 568 Regar Fura, harol Bagh .
flew Delil .
& Sangeeta Satsangi
0/e St Babu La!.
Flot fHo. 228/t A-3. Sec.5. Rohini,
Dellii .
10 Ra jeshwar Humal

S$7o Kedar Hatl.
F/o Flot o 228 PIt. A-3. Sector 5.
Reohiini . Deltii.
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Unton of India through
Secretary,

Ministry of Finance.
Horth Blocl . NHew Deithi.

Chiet Tommisstoner ot (ncoms fax

CoRLBuilding.
b0 i

Hew Delihi

Deptt . of Personnel & Training.
ttircugh Secretary,
flor *h Eloct . Hew Delhi.

Mahender Far tap

S,’c Late Sh. I.D.Singh.
thspector,

Off.ce of 711, Delhi-At1,
find ~iocr . 07 Bicok
Yit.as Bhawarn. Hew Delhi.

B3 Aggarwal .

S/c tate Sh. Din Daval Aggarwal.
inspector.

Ottice of C11T. Dethi-Xt1},

Ying Fioor. D7 Blcok,

Yitas Bhiawan. New Delhi.

Mian fal.

S/0 Late Sh. Khiali Ram
inhspector.

Ottice of U1, Dellv -¥i{i.
Vind Floor. "0 Bilcol..
Yifas Bhawan. Hew Delihi.

Vol hapood

Sl S, MR Lapui .

Inspector

Dtiice of Addl. CIT Range 39.
SR . Buitding. Hew Dethir .

Sh. Virender Singh Vadav
e I BN income Ya, Coiony .
Pidan Puta, Deiht.

5h. Satyendra Fumar
S/0 Sh. M.S.Tomar ,
K /¢ 8. Marmada, Sectoi- 4.
Yaishait. Ghaziabad. U.FP.

Sh. Sunit Rana

S/o0 Sh. Baitwant Singh Rana.
R/o 32. Sat Baba Daulatpur.,
Near Rohini Sector 14,
Delhi.

Sh. Ajay Sood

S/0 Sh. T.C.Sood

R/o B-142. Kidwai Nagar (i).
New Deihi.

Sh. Virender Kumar Rathi.

S/o0 Sh. Kanwal Singh,

R/o 42, Sector 6, Bahadurgath.
Haryana.
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Sh. S .K.Sharma.

S0 3h  C.R.Sharma.

g--A . Poclet . Dilshad Garden.
Hew Delhi .
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(By Advocate: St v.P . Uppal for official respondent
Sh P B S.Rajan for Resp. Tle + to 7

Sh. Sachin Chauhan proxsy fol

Sh Sanjay Singh for Resp. fo 8 to 13

<

. ALK Behera for ptivate respondent
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By Sk Kuldip Singh. Member (J}
fhis 18 a joint apptltication filed by 10 applicants
whet eb: the applicants are seel 1ng directions to the

respondents to 1mplement office memcrandum dated 11 7.2002 1n

the cadre ot Income Tax Officers w.e. f. 2.7.97 and further a
diirection to  the respondents to held review UDFC  after
mmplement tnyg the cffice memrandum dated 11.7.2002. Applicants
are also seel ing for grant of consequential benefits.

Appticants belong to reserved category of SC and ST communt iy
and  are woitl ity as Inceme Tar inspectors since 1883 to 1880
The nert lhiighet promotion in the cadie is that of Income Ta-

Chicer as  per ceciruriment ruies of which total strength I

Dethit Tirctle 1s 355,

1

< vtoie o ther stated that according to the promction iules

ihe post of Income Tax Officer . (t s necessaty  that

Q

hooid be ltncome lax lnspector with 3 years regulat

(]
o
9]
[97]

selvice 1n the yrade and have passed the depat tmental
c.aminaticen  for Income Taxr Officer . It s Fur ther submt t ted
that all fhe applicants hhave passed the depat tmental
e.amination and as  such are entitied to be considered for

cromotion to the post of Income Tax Officer.
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It fs further submitted that the Govt. of india had

(o8

& -

Issued a notification dated 2.7.87 stating that the candidates
belonging to reserved category who have been appointed by

direct recrurtment  on thetr own merits  will be adjusted

agaithst the unreserved points of reservation 1ostel

4. FE s Fun ther submitted that the DOFY. 1 e. Resp. No.3.
aftey consitdel ing  var ious guer ies raise by different
departments issued a clarification vide office memorandum
dated 11 7.2002 wherein they had clart 1 fied the position that
caindidates belenging to SC/ST categories appointed by
nromotion on theit own merit jhelr seniority shall be adjusted
against unreserved points and they shall be treated as
it eserrved candidates and the officers shall be treated on
dhireserved  points and the juniors SC/ST candidates shall be

adiusted against the reserved pointe.

5 It ls Fuy ther subimi tted that the Income la: attthorities
prepaied tlie roster n the cadre of Inspectots unde: direct
quaeta  afler implementing the OM dated 1.7 2002 but same have
et beetr 1mplemented in the cadre of Inccme fa- Ofticers foi
the reasons  Lest  lLnowh to the department. it e o ther
sitbmtt ted  that the respondents after restiuctu iny promoted
iho thcome ta. Inspectors te the post of Income Ta. Officers
o vat ious dates i.e. trom 1897 tc 2002 but the SC/87
car.didates who were promcted on the unreser ved poirtits wi thout
getting aty telazatton hiave st(l! been shown promote against
the reser ved points Mius . the roster 11 the cadre of 110s 1=
net accqrdlng te the office memolandum dated 11.7.2002 and in
thii=  manne: as  pet thie calculation by the applicants 37
officers have been wiongly shown b, the 1espondents agains?

the reserved pornts while 11 fact these officers should have

heen shownh against the unreserved points and thus the

o
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respondents are not foliowing the office memorandum dated

vy 2002 b vts tiue spirit.  Yarious representations have

al=c beer, subwitted for the same but have not heen considered.

tii thi=s oobte:t 1t s stated that i OA-2554, 2001 cowr 't was
pleased te  ssue notice  and then passed ab ol det it the
foriowing nannet

“tin the above srew  of  the mmatten the 0OA

succeeds

{s and S accordingly allowed. The
respondents are directed tc consider the case of
the applicants by a review DPC for promot.on tc
the gyiade of income Tawr Officers. against the
sacancies clreated under the testiuctut 1y scheme
treating  them as havinhg ait isen after 30 3 200
and  thus pertaining to 2001-02 and treating the
cut  off date for determining the eligibarbit:
date as 1.1.01 instead of 1.1.2000. trom the
dates on which theirr junicrs have been promcted
and it found fit. promote thiem on  the
said date with all consequential benefits
including sentot 1ty, tixation of pa: afony W th
ail reat s o pa; and ailowances. lhis shall be
done  withinn thiee months from the date of
rece izt of a copy of this order . Respondent
fts 20007

ufe

cthial!l  alsc pay tc the {ive applicants Ks
iRhipees two ‘housand onl: ) each towards cost
He further notice to be attected part:es. f any
2 fel! necessars; as on 28 9. 2001, itlsell the

1t tbuna! had ditecled thatl the piometion ordered
$13) 186 2001 was subject to the final Jdisposal
o thors 04

8 Y= fup lher stated that it date ne review UPU Lias Leegn
he'd as  directed by the 11 tbunal. ftors o the stbmitted

ithat if the iespondents hoild the ireview DPC then thes can
eppiy the OM dated 11.7.2002 in its futlt spirit w.e. .
2.7.897. Thus . t 1s submitted that since the respondents are
not appliying the OM dated 11.7.2002 which In turn s just a

clarification of OM dated 2.7.87 and respondents are legally
bound to follow the same. So the respondents should be

Jioected to o appl the OM dated 2.i.97 as cilarified by, OM dated

11.7.2002 .
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T Notice of this OA was isstued to the respondents.
Respondents filed their counten affidavit. Respondents
pleaded  thal they have nfact implemented the OM dated
VYoT 2002 i adjusting the perscns promoted on their own
sehiot it and neot owing to reservations ayainst the unreserved
points Respondents also admit that they are duty bound to
itmp lemert the OM dated 11.7.2002 both in letter as weil as in
spriti g noail cadres inciuding the cadre of Ihhcome fax
Dtficer. . However . cettain confusion have crept in on the
import  of phrase ‘relaxation of qualifications” menticoned in

cltaritfication (1) of the OM dated 11.7.2002. The lncome far

Officers !'Group 8) Recruitment Rules 1999 inter alia pirovides

for  gqualifsing the "Departmental Examination for lucome Tax
Gfficers for being eligible for promotion to the post of
lhcome Tay Officer . The department had presctibed |ower

quaiif.rhg matis/lesser standard of evaluaticen for SC/S1
céndidates tho the qual fying examinations held for determining
the fitness of a candidate for promotloq. Accordingls . the
STl candidatess are declared ‘qualified’ in the Depattmental
Ehamination  held For determining the fitness of the cand:date
h: rela-ing the presci tbed standard.

£ it iz futher stated that the DPC had also opined that ans
retaxation i the qualifying standaids it the depattmental
eramitnacicon held Ffor determining the fitness of a candidate
fo plomotion allowed in pursuance of OM dated 21.1.1977 and
a‘aired off b: SC/S1 candidate wouid amount to retla-ation of
qualifications i terms of OM dated 11.7.2002. Respondenis

lhvas  not  accepted this recommendation of the DPC and then

[¢1]

tespondents  sought clatification trom the Liighet author tties

rde then ietten Jated 27.5 2003 and after getting the
clatitication the, will implement the OM dated 11.7.2002. { i

12 leaded  that the respondents be given sufficient time to
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implemert the OM 1n ceonsultation with the higher authorities.

it appears that while the case was pending clarification had

o

been received that is  why the respondents filed
suppriementars counter . in supplementary counter respondents

sutimitted  that relavation of the qualifying maris je provided

for  SC/ST  emplovees as  per the riules of depar tmental
e aminat icn of fhcome Tax Officers at Annexure R-3.
fherefore Pt 1s evident that in order to be declared to have
tompietely passed the departmental examination foi ITO. a

candidate mus! secure 80% marks 1nh the aggregate and a minimum
of  20% marlis i1 eacl of the indrvidual papets. fhe SC/ST
emioyees  are declared qualified on securing 55% marl's 1n the
adggregate and a minimum of 45% mart.s in the individual papers.
The sC,/s7¢ employees are also provided concession inh the matter
ot qualif.ing evamination as well as in the matte; of age

tami vt Foo tal thhg up the edamination too.

G {1 e fur thiey stated that the iratte: liad atso been
considered  an OA- 132,/2001 1n ctase of Sh. Raghubii Singh  and
others whereinn 1t was held thal persons qualitf;ing the

inspecteirs  examination as pet the reiaxed standard availabie

to  the (esetved categol, candidates cannol be t1eaied as
selec’ed on the bYasis of general met it The same questicn as
decided 1 the said OA is again beinyg agitated. Respondenits

na‘e  also mentioned that some of the candidates belonging to

(%]

SCST  cateyor at S| Ho.i12. 17. 2: 3CG. 32 & 49  whe  havw

’

[¢1)

secired  marls  encugh  te harse bheen deciared qualified as a
general category candidates. Other candidates have passed
with  relaxed standards as per Annexure R-5. So 8 candidates
who have passed securing marks enough to have been declared as

gqualif-ing at par with General category candidate wili be

\




shown in the seniority list as per merit as General candidate.

Thus . It I1s submitted that the OA 1s devoid of any merits and

7

the same should be dismissed.

10 . We have heard the learned counse! for the parties and

gone through the receord.

1 The <short guestion which e required to be answered In
this case (s about the interpretation of clarification fssued
2y DBOFT with regard to the office memorandum dated 11.7.2002 .

The televant e-tract of the office memorandum dated 11.7.2002

[¢/]

reproduced herein below for ready reference.

1) The SC/ST candidates appcinted by piromotion
on their own merit and not owing to
reservation or relaxation of guatifications
will not be adjusted agdinst the reserved
points of the reservation roster. They
will be adjusted against unreserved points.

{ii) If an unreserved vacancy arises in a cadre
and there is any SC/ST candidate within the

norma | zZone of consideration of
consideration in the feeder grade, such

SC/ST candidates cannot be denied promotion
ocn  the plea that the Post is not reserved.

Such a candidate will be considered for
promotion alongwith other candidates
treating him as if he belongs to gyenertal
category . In case he 1s selected he will
he appointed to the post and  wili be
asljusted against the unreserved point.

titie1l SC/ST candidates appointed on their own
merit  Iby direct recruitment or promotion

and adiusted against unreserved peint wil]

retain  their status of SC/ST and will be
eiigible to get benefit of reservatiorn in
future/further promotions. |f any. "

12. Learned counsei appearing for the applicant submitted

that this departmental test prescribed for the promotion of

Income Tax inspector to the post of Income Tax Officer is an

eligibility condition for being considered for promotion. It
s in the nature of pre—quaiification and is not meant for
promotion. So the relaxation provided in the qualifying

o

e,
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departmental test s not towards the grant of promotion but

remains confined onty Lo qualify the departmental test |ike an

5

sent ial

dr

cademic gqualification.

13 In support of his contention counsel foi the applicant
teferred to  rectiritment rules also and submitted that the
reciiriiment parjes particularty Co!l 12 which deatls with the
promotion prescribe that out of Income Tar Inspectors with 3
AN s regular  service 1n the grade in respective chatrge and

whoe  has  passed the depar tmental evamination tor income Tawx

DEficer 1z eligibie to be censidered fol promotion to the post
of tticome  Ta-r  Ofticer . Counse fot applicant further
supmi t ted that the recrurtment rules donot provide any

concession to be giveh to SC/ST fou the departmenta|
examination. Though 1t s different that SC/ST candidates

qualify by even obtaining 5% less marks that is just for the

purpose of quatifying departmental test but the promotion
preccess  take place after qualifying of the departmental
examination. S0 this departmental test is not a part and
pDarce | of the process for promotion to the post of income Tax
Officer. Hence 't should not come in the way of reserved

categor candidates to say that they have avallied the relaxed
stanrdard for Leing promoted to the post of income Ta» Officer
Cotinse fo appiicant then also referred 1o & clar:f catorn

datled  2.8.2003 witlh regard to the OM dated 11.7 2002  1ssued

ftom the oftice of Chiet Commissione: of lncome Ta-, CR
Buriding. 1 F Estate whereii 't was mentioned as unde) :

I Liew of the above it s ctarified that

w.e 1. 2.1.1887 SC/STY candidales ptromoted con

thett owihh mer it. as per the provisions of the
Recruitment  Ruies may be adjusted against the
un- resel ved poinls ittespective ot whethe)
50N CONLessions I passing maris has been
availed of ty; them Foi gqual ity ing the
presctibed E.am o1 not . "

(o

22
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(i l.earned counsel for applicant further submitted that when
tlhhis clarification was being applied and sentorit:; list was
beitig resadiusted the department put up the file again to the
concerned  authorities when a fresh clariflcatlon have been
issued b depacrtment ot theit own vide thei letter dated
A 10 2003 wherein the above potion as contained i para 2 of

fetter dated 2.8.2003 was deleted. l.earned counsel for

o~

applican subhmy tied that thi1s has been sc done by vested

interest so he had alsc prayed that the departmentsl record

shettld  be summoned as to how this has been dene b Sovt. of
tndia of theit own without anay cobiection to it from any
quar ter Counsel For applicant further submitted that had
para 2 not been deleted. théﬁ 1t was  crystal  clear that

resectved category candidates who passed theit depat tmental
axaminat i1on even by obiaining some concessioh in passing marks
were to bhe treated as unreserved candidates 1 iher do not

oncession, Hence they should be allowed the

O

avail atiy other
Henef it and it should be declared that the candidates have

passed the ~amination on theit own met i3, Counsel for

]

applicant then aisc referred to a judgment of F I .Sabharwal

ant clhers  wva. State of Puniab and others tepotted 1n 1895
Y2y 800 TS where thi1s controversy of reserved categotly
candidates getling promotion on thelt own met 1t. had been

zettied and stated !‘hat whenever ieserved catégor} candidates
ate competing with general category candidates and getting
appointmut ‘promeotion on the mer its they are to be ticated as
general category candidates. So the main stress of the
applicant K] that app!icants should be treated at patr with

Ut eserved categoty candidates.
1h, noreply to thiis Sh Uppal appeat tng for the respondents

submitted that the deletion ot pata 2 ftiom the letter dated

2 9.20073 itself goes to show that para 2 is in contradiction

"

-
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o the DOPY  memo dated 11.7.2002 which had clarified this
eat lier memocrandum of 1987 S0 any clarification issued n

contradici jon to  the DOPT memo had to be withdrawn and the

fame has heen 1 ighti. Wi thdrawn

16 Counse ! f oy respondents furithet submitted that this
denat tmental examination e not merely a quatifying
framination  for getting eligibility for the purpose of

froemoetion by tt 1s a part and parcei of promotion scheme.
Without Qualifying this departmental examination. a person

cannot be promoted and 1 f he qualifies this examination with

telaved standard as avaitable 1t¢ the reserved category
centdidates then this has to be deemed as il the applicant s

—+

Betniy  promoted o rela<ed standard sc he has t

Q

be treated as
candidates who has been promcted on relaxed standards as

a".

i

ilable to the reserved category cardidates. (ounsel| for
respondents then also referred to a judgment  of  Raghubeer
Singh and otherse vs. Union of India giten by this Tribunal in

‘

DA 13272001 where thiz Tribunal has also af tey discussing

i
i3

Sabharwa! and ludira Sawhnew has tsc decided this vervy

o

contirave) sy and  found  that the person qual i ing the
graminalt ion o a  jelaved standard 1s to be 1ireated as a
reser ved categol candidate

by We have salso considered the tival contenticons  of the
Ay Fias e plea  of the applicant 1S that departmenta|

2 amihal {on is tot & par ! and parce! of the promot:on  scheme
and iz mere!, an essential gualification te become eligiuvie
ey being considered fol promotion te the post of Income [&a~

t B 2 3
oeroetrt of

DT roe i

9]

an; inei 1l because without quaiifl, 1ng the

o

dgpal tment examinal ion onhe cannot be promoted at ati tg the

post o f ihcome Ia: i ficer . his s not a departmental

u

comperitive erxamination so thal a pPet sonl even with a fesser

V%
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e-petience can get a promotion over and above his seniors who
are to get promotion on seniority basts. But for the purpose
of promotion to  the post of |10 though qualifving of this
deparimental ewamination ie a must but the same has to be
passed 2s per the standards laid down for the genheral category
candidates Esen 1n the judgment of R ¥ Sabharwal tsupral 1t
has beern made clieat that reserved category candidates who gets
promotion  on appointment on its own merits without availing
the rslaved standards can be considered as unreserved category
candidate S0 the applicants in this case who have quail i fied
the departmental evamination for the purpose of promotion with
a relaved <standard cannot as a right cltaim that they are at

pa: witlh the gereral candidates whe have qualified on merits.

9]

Ceounsel for the applicant during the course of arguments
had alsce pointed out that in the recruitment tules there is no
provision for retaxation of qualifying marls  for the
depat tinental gxamination SO even if the department had
prescr ivsed some relaned standard for tlie reset ved candidates
that  cannot be considered moreovel the relaved standards were
g, el as pe the general appilications of the tnstiuctions
whoch were  issued it thie seat 1972 whereas ihe itidgment  of
1 Sabharwal pronounced by the Honk ble Supreme Lot came in
the ezt 19895 30 those instructions do not biing the applicant
he ambzit of judicial relaxed standards as descr . bed in
Lhe Judgment of Hon ' ble Supreme Court i R.b . Sabharwal = case.
Howe e Iy repts te this Sh . Uppal suomi tted that
irstruct jons tssued iy the year 1897 for presciibiing the
relaed =standairds to the resetved category cand:dates hLave
beetn te‘terated in the circulal 1n the yeal 2002 and pelsons

whico  have gqualilied te with retaxed standar d shall iematnn @

¢4

cand date  who belongs to reserved categor . . zince  tela-ed

=rtandard are apyl o ed to oresc: ve cateyo: candidales ont
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19 b our iew this departmental examination is a part and
paracel of .the promotion scheme and is not part of essential
academic qualification to adjudge eligibility. So we held
that the persons having qualified the examination ﬁlth relaxed
standards  cannot as & matter of right claim that they should
be JJHSIdQFed as having quaiified the examination on their own
mei it at par with general category candidates. 't has tc be
held that they have qualified the examination ¥ith relaxed

standards

rJd
3

We fir thet heid that the OM dated 11.7.2002 has been

apiylied i it

n

true spirits and no interefterence is called

for OA  being without any merit i1s liable to be dismissed,
Accordingl: . we dismiss the OA. Before parting with this 0A.

#e mar mention that since 1in the counter affidavit respondents

themse'!ves have stated that some of the applicants have

quatfred the examination at par with general category
cainvlidates Respondents shall ensure that they atre treated sat

candidates

’

par with the genera!l categot s

N A
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