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CENTRAL AO}4INISTRATIVE TRIBUNAL. PRINCIPAL BENCH

0A No - 1^56/2003

Ncrw Delhi this the 2lS* auv of Ju1y, 2OO4-

HON,BLE MR- SHANKER RAJU, I'4EHBER (JUOICIAL)
}..ION,BLE MR- $.A. SINGH, I4EMBER (.ADMNV)

q.c. tr&ttVr
$./o late Ghasi Rarn,
R/o S*1O, Venus Apartmen'f ,
fi<sctor*9, Rohini,
Delhi*85- *Appl icant

(By A<lvocate $hri K-C MittaI )

*Versus*

l" - $ecretary cum Chai rman ,
$tanding Committee,
ESIC, Min istry of Labou r' ,
Sfrram $haltti Bhatiuan,
Ner,^r Delhi "

Di rector*GeneraI ,
EmpIoyees Sltate Insurance Corporation,
Kotla Boad,
Near nlEdt#eh,"wan r
Nerar Del hi*Ll^O OO2. *Respondents

(By Advocate $hri Yal<esh Anand l

a_R_u_E.JL

Bv Hr- $hanker -Baiu**Hsuber.* J" Jl-:

Appt icant impugns respondents' orclers datecl

26-7-2OO1, imposing upon him a penalty gf pemoval frcttrt

service as well a$ order datecl 29-10.2OOl^, issued by the

appel late authority, upholding the pun ishment.,

2. On disclosure by one l$h- G-R- Baru,

Assistant Regional Uirector, Emplgyees $tate lnsurance
I

Corpora'tion (ESIC) L wa$ caught in a trap by the
u

cBt, accepting illegal gratification, 0n' which theaf/iant
pr.oceedecl against in a maior penalty proceedings under- CC$

(CCA) Ru les, J-965 on the f ol lowing articles of charge:

,. 
ARLLQKE*AE.*AHARAE *N.Q*I :

1l

I

L

hns

'l"lrat Sihri G-C- Jatav, while
functiorring as Regional Uirector

posted and
in Employrnerrl:t
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$tate Insu r"ance Corporation (E$IC) , then :L n
Fleginnal Office, Chandigarh during 199*96
failed to discharge his duties honestly and
e:xhibited Iarl< nf integrity ancl devntion to
duty inasmuch as he directed $hri G.R- Baru,
f-\:sstt. Regional Di rector, E$IC, Regional
Off ice, Chandigar h to demand a bribe <rf
Ris.5,OOO/* f rom Slhri .Jaskrir $irrgh, Consultant
of M/s Mander Forging F)vt - Ltd - , Mohal i f crr
shor,^ling f avour of not prosecuting the Managing
Di rector of the said company in pu rsuance c.r f
the $how Cause Notice dated B.l^-96 for having
contravened the provisions of E$IC Act.
Consequent to this di rection of Shr i G"C -Jatav! a bribe amount of Rs-J,OOO/* riilas later
orr clemanded and accepted by Shri G-R. Baru
from $hri Jasbir $inglr orr 4"4"96 stating that
the leribe money is to be shared by him with $h-
G - C. Jatav, Regional Di rector and, therek,y ,Slt.G.C" Jatav, committed gros$ misconcluct
unbecomirrg of an employee nf the Corporatiorr -l'lrus, he contravened rule 3(1) (i) (ii ) (iii)
of the Central Civil $ervice (Corrduct) Rule.s,
l^?64 which ar'e applicable to the employees of
ESIC by virtue of Regulation tI of the ESIC({itaff and Conditions of $ervice) Regulatinns,
l_959 "

ARLLqLE*E*AHAEEE--NQ"-LL

That the said Shri G-C. Jatav also received arr
amcrunt of Rs.5,OOO/* f rom Sh- G_R- Baru,
Asstt- Regional Director on 4.4-96, which $h-
G"R- Baru had demancled and accepted as bribe
f'r'om Sh - Darshan Kumar. then Manager, ESIC,
Patiala at the instance of $h, G_C_ Jatav for
arranging the transfer- of said $hri Darshan
Kurnar f rom Patiala to Chandigarh. Recovery * f
tlre said brtbe amount was effected f rom the
residence of Sh- G"C. Jatav by $hri G-Ft_
[3aru in presence of independent r,,litnesses, and
thereby, Shri C-C" Jatav committed gro.$::3
misconduct, unbecoming of a pubrlic servant_
Thus, he contravened rule 3(t) (i) (ii) (iii: )of the Central Civil $ervice (Conduct) Rules,
L964 which are applicable to the ernployees of
ffSIC by virtue of Regulation 2J of the E$IC
(Staff and Conditions of $ervice) Regulationrs,
t^959.

ARLLqtE--AE-A[ABAE"*UQ.-LLL

't'hat the said $h- G-C. Jatav hacl alsc:
directed Shri G.R- Baru, Asstt- RegionaL
D:i rector, ESIC, therr in Regional Of f ice,
Chandigarh to demand and accept bribe from the
representative H/s Atu I lsastners, HohaI i f or
showing the favour of not prosecuting th<l
Managing Directr:r of the said company for
having contravened the provisions of E$I Act-(lonsequent upon this dir.ecfiorr a bribe of
Rs - 5, OO(),/* wa$ demanded and accepted by $hri
Ci-R. Baru ')n behalf nf $hri G.C- Jatav from$hri Pankaj Sharma of M/s Atul Fastners and

t

t
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unbecoming CIf a public servant- Thus, he
contravened rule S(1) (i) (ii ) (iii) of the
Central Civil Service (Conduct) FtuIes, l^9C,/.1
r,,rhich ane appl icable to the employees of E$IO
by virtue of Regulation 23 of the ESIC (Staf'f
and Conditions of $ervice ) Regu Iation$, l_959. "

3- $hri G.R" Baru was also proceeded against irr

a cr' j minal case registered urrder prevention of corruption
Act and also in a discipt inary proceeding, r,uhere l-OOU

pension cut has been imposed upon him- rn the list of
documents the disclosure statement of Baru does not form

p;lrt of the list of documents and the envelope containing
Rs - 5, ooo/* recovered f rom the residence of appr ican t:

al legedly f ormed part. $hri Baru was cited as a t^ritness to
support the charge "

4- During the course of inquiry, Sh- Baru wasi

not examined- Disclosure statement ulas proved through $h-

$-L- Gupta but was never exhibited in the inquiry-

5- On the basis of the evidence recorded

ay:pl icant has been held gu i tty of the articres of charge -

After he has tendered his defence ulhere one Jasbir slingh who

hrijrs the alleged bribe giver denied to have given any bribe
to Sh- Baru -

o. In the defence statement applicant has

objected to non-examinatir:n of Baru and taking intcr

consider'ation his disclosune statement and also not proving

the envelope containirrg Rs-5,ooo/- al.regedly recovered f r.crrir

applicant's residence-

t

L
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respon$e

Cclntr a I

tendered-

L. AppI icant prefer recl a rBpresentation

to the irrqu i ry report urhich on con$u ltation

Visi larrce Commission at second stage was

an

of

AS

not

order

r emoval

one of

Ln

w ith

alscl

dated

frcm

the

a- The disciPlinarY authoritY bY

29.l-O - 2OOl- imposed uporr appl icant pun ishment

sc:rvice, holcling that Bat u was ci ted

prosecutinn witnesses but his statemen t t'das

by the InquirY Officer (IO)'

rel ied uPon

t

9,. In appeal' applicant has raisecl several

contentions. l'he appellate authority vide impugned

ul:helcj the punishment, givirrg rise to the present OA'

legal

order

i

l0.LearrreclCoun$elfcrrapplicanttil"r"K-C-

Mi.ttal, amongsL several grounds to challenge the impugrrecl

orders, corrterrded that non*examirr atir:n of prirre witrr ess Baru

i:::; denial of reasonable oppot-tunit'y to uross examine'

Accor clirrgly the disclosu r'e statement made by such a urittress

r,,rhich form basis of Lhe guilt and punishmerrt canrlot' be

sustained in larar- It is stated that one R- Upasa[<' DS[) '

cfsl Ha$ not even mentionecl as a rlitness in the chat-gesheet

but was later on examined as a witrress- Accordingl5r "t
a,ssuming ttre recovery has been ef f ectedf rom appl ican t 's

residence of R$-5,OOO/* yet for Want of any evidence as Baru

wils not examirred it has n$t been establishecl that the amount

Soreccrveredisthebribefnoney-Accordingly,notcrnly

irrquiry but tl're consequent orders are also vitiated"L
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1l-- on the .ther hand. respondents' counser $h.

Yakesh Anand appeared and has been arlowed turro days, time <:n

L4-7-2oo4 tr: place before us record of the disciplinary
proceedings arong with short submissions - Having f ai I.ed to
comply with the same, w€ proceecl to record our observatinns.
The opportunity accordecl having not been availed ruf

reispondents have lost their right_

L2- In the reply f iled respondents have

vehemently opposed the contentions and stated that
non*examination of Baru is not attributed to them, fl{i

d<:rspite .$everal opportunities he has not come present in the
inquiry- The other evidence in the form of recovery memo

and tripartite statement crearly estabrished recovery of
amount which tallies with the descriptinn in the disctosure
statement nf Baru. Accordingly, d$ there is $ome evidence
this 'I ribunaI shaI I not interf ere - Learned counsel f urtherr
sLates that there is overwhelming eviclence against
appl icant - The inqu i ry report is r.easoned and the order.:s

hi'rve been passed by the authorities deat ing t^rith the
contentions and are speaking.

t

l^5. Learned cnunsel

establishing mala fides burden is

fai led to discharge. In this

Rsrappa**\r***qLeLe-*qt-*f _alrull*-11adu,

upon "

further states that for
on applicant, urrhich he hars

regard decision in E-"p=

AIR Lg'74 SC 555 is rel ied

L4 - rde have caref u t Iy considered the rival
contentions of the parties and perused the materiar cln

rq:cord "
\-
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l-5 - At the outset, a f ai r

ol>portun ity is essence of principles

These inbuilt rules riuhich are to be

procedure for holding proceedings

principles of natural. justice are to
arrd circumstances of each case-

hear ing arrd

of natural

reasnnab 1<:

j ustice.

of any

The

facts

read as part

are f lexible -

be judged in the

t

I(:.- Apart from 1evelling violation of principles

of natural justice and denial of reasonable opportunity ther

s:lne qua rron is to establish that this inf irmity has

vitiated the proceedings and has caused prejudice to thcl

c;cncerned. This law is crystalised by the Apex Court in a

Constitution Bench decision in UenAging*Sifegtgf.**EClt__y*

E -__KanrrnaKan, JT 1995 ( 6 ) $C L -

the

1996

bclen

L7 - Ihe

Apex Court in

(3) SCC 364,

macle:

test of prejudice has beerr laid dortn by

9tate-Eaoh-et *Patiela*y-**9oK n -*_Shacna""
wherein the follnuling observations have

a

t

"35. hle may summarise the principtes emerging
from the above discussion- (These are by n()
means intended to be exhaustive and are evolved
keeping in view the context of disciplinary
enquiries and orders of purrishment imposed by
an employer upon the employee):

(I) An order passed imposing a punishment on an
employee consequent upon a
clisciplinary/departmental enquiry in violation
of the ru Ies/regu lationsr/statutory provisions
governing such enquiries should not be set
aside automatically- The Court or the Tribunal
shou ld enqu i re rlhether (a) the provision
violated is of a substantive nature or (le )
ralhether it is procedural in character -

(2) A substantive provision has normalIy to be
complied with as explained hereinbefore and the
theory of substantial compliance or the test c'l=
prejudice would not be applicable in suctr a
case -
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(3) ln the case of violation of a procedur;rl
provision, the position is this : procedural
provisions are generalIy meant for affording a

reasonabIe ancl adequate opporturrity to the
delinquent officer,/employee- Tlrey are,
$eneral1y $peaking, conceived irr his interest'
Violation of any and every procedural provisicn
cannot be said to automatically vitiate the
enqu i ry held or order passed - Except case:s
f r:rlling under "no notice" o "no opportunity"
an "no hearing" categnries, the complaint <rf
v iolation of proceclural provision should be
exarrined f rom the point of vier,r of preiudicei"
v'.iz-, rlhether such vinlation has prejudiced the
deI inquent of f icer./employee in def ending
himself properly arrd ef f ectively - I f it is
f ound that l're has been so prei udice<j,
flppropriate orders have to be made to repair
and remedy the preiudice including setting acitJ
the enquiry antl/or the order of punishment- If
no preiudice is established to have resulted
therefrom, it is obvious, ho interference is
cal led f or - In tl'ris connection , it may b<:

rememberecl that there may be certain procedural
provisions which are of a fundamenti:rl
charac'ter, rathose violation is by itself proof
of prejudice. The Court may not insist
j udgment, take a case r,nlhere there is a
provision expressly providing that after the
eviclence of the employer /government is over,
the employee shall be given an oppr:rtunity to
1c:ad defence in his evidence, ancl irr a given
case, the enquiry <lfficer does not give that
nt>portun ity in spite nf the clel inquent
officer/employee asking for it- The preiudiccl
i:is self*evidence- No proof of preiudice as
such neecl be calle<J f or in such a ca$e" I'<:

r'<i:peat, the test is one of preiudice, i -e-,
whether the person has receive<j a fair hearing
consideri ng al l things. l'{orn, this very aspect
can also be looked at f rom the point of view o1'
,C:i rectory and mandatory provisions, if one is
so inclined. Tlre principle stated under (4 )

hclreinbelour is on ly anclther way of looking at
the same aspect as is dealt t^rith hereirr and noL
a different or distinct principle-

(4) (a) In the case of a procedural provisicrn
ralhich ie not of a manctatory character, the
complaint of violation has to kre examined frcm
t he stanclpoint nf substantial comF)l iance ' Be
that as it ftdY, the order passed in violaticrr
of such a provision can be set aside only where
such vio1atiorr has occasioned prejudice to thEt
delinquent emploYee-

(b) In the case of violation of a precedural
provision, which is of a nrandatory character',
i k has to be ascertained rarhether the provisi on
is conceive<J in the interest of the person
procee<lecl against or in prubl ic interest - I f it
is f ound to be the f ormer, then it rlru$t be seert
t+hether the clel inqr-rent of f icer has waived tl're
said requ i rement, either expressly or by hi:i$'t
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corrduct- If he is found to have r,oaived it:,
then the order of punishment cannot be set
aside on the ground of the said violation- If,
on the other hand, it is found that the
del inquent of f icer/employee has not raraived i t
$r that the prnvision could not be uraived by
him, therr the Court or Tribunal should makcr
&ppropriate directions ( include the setting
aside of the order of punishment), keeping irr
nr.ind the approach adopted by the tionstitution
Bench in B- Karunakar, l^995 4 $CC 727. The
ultimate test is always the same, viz-, test nf
prejudice or the test of fair hear'ing, as it
nray be ca I I ecl -

(5) Where the enquiry is not governed by any
rules/regulations/statutory provisions and thcs
orrIy obligation is to observe the principles of
natural :tustice otr, for that matter, wherever
s;uch principles are helcl to be impl ied by the
very nature and impact of the order/actiorr
Lhe Court or the Tribunal should make a
distinction between a tota.[ violation ot
natural justice (ruIe of audi alteram partem)
and violation of a facet of the said rule, &$
explainecl in the b'ody of the i udgement - ln
other words, a distinction must be made betweegtr
"no opportunity" and no adequate Dpportunity,
i-e., between "no notice"/"no hearing" and "no
f iiri r hearing" . (a) ln the case of f ormer, the
order' passed r,rrou Id undoubtedly be inval id (oncr
rnay call it 'void' a nullity if one chooses
to) / In such cases, normal Iy, I iberty nri 1l F:e
r'<lserved f or the Authority to take proceedings
afresh according to 1aw, i-e., in accordance
w:[th the said rule (audi alteram partem) " (b)
But in the latter ca$e " the ef f ect of violati*tr
(of a facet of the rule of audi alteram partem)
has to L:e examined f rom the stand point <rf
prejudice; in nther ri,lords, what the Court or-l'ribunal has to see is whether in the total i ty
c'1' the ci rcumstances, the del inquent
off icer/employee did or did not have a fair'
hearing and the orders to he made shall depend
upon the ansrder to the said query" [It is macj<r

clear that this principle (.Ncl - 5 ) cloes not apply
in the case of rule against bias, the test irr
rrhich behalf are laid dori.ln elset.rhere - l

(6) While applying the rule of audi alterant
partem (the primary principle of natural
justice) the Cclurt/TribunaL/Authority must
alt,rays bear in mincl the ultimate and overriding
objective un<Jerlying the saicl ruIe, vi.x-, t:o
*rlsure a fair hearing ancl to ensure that there
is no failure of justice. It is this objective
rarhiuh should guide them in applying the rule to
varying situations that arise kref ore thent.

(7) Tl"rere may bre situations where tl're interests
of $tate or publ ic interest may cal I f or it
curtailing r:f the rule of audi alteram partem-
In sucl'r situations, the Court may have tot
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balance pubI ic.,/Sitate
r equ i renren t of n atu ra I
appropriate decision - "

(e)

interest with
justice an<J arrive

the
at an

l-8" Though there are substarrtive rules of

proce<lure violation of which does not attract the test a;rf

pr-ejudice. One such rr"tle is examination of a relevant

ri'litness and also production of documents and 6rrovirrg it irr

ac:Cordance with law- This is in Consonance tarith Rule l-4 of

the CC$ (CCA) Ru les, 1965, Iaying down procedure for

irrposing maior punishment upon a government servant.

Constitutiorr Bench19" A

India

of the Apex Cou rt i rr

l-95 / SC 882 he I cl argunion of

fo1Iord$;

Vs- T-R. Verma, AIR

" (1O) Now, it is no dr:ubt true that the
evidence of the respondent and lris witnesserrs
Niils not taken in the mode pr escribed in the
Evidence Act; but that Act has no applicaticn
t<: enqu i ries conducted by tr'ibunals, even
though they may be judicial in character- The
I arr requ i res that such tribunals shou lcl oh;serv*
rules of natural justice in the conduct of thc:
errqui.ry and if they do $o, their clecisinn is
not liable to be impeached on the ground thert:
tlre procedu re f ol lorared Nas rrot in accorclance
rritl'r that, u+hich obtains in a Court of Law.,

$Lating it broa<J1y and rlithout intending it t<:
be exhaustive, it may be observed bhat rules ol'
natural justice require that a party shottld
have the opporturrity of adducing all relevant.
eviclerrce on which he reI ies, that the evidence
of the opponent should be taken in h i.xir

presence, ancl that he should be given the
opporturrity of cro$s*examin irrg tlre v{if,nsg$e:::;
exanrined by that party, and tl-rat no mater ials
shou Id be reI ied on against him t^rithout hi,:s
bcring given an opFrortun ity of explain i rrg them -

If these rules are satisfied, the enquiry is
not open to attack on the grourrcl tl-rat the
procedure laid down in the Evidence Act fqrr'
kisking evidence was not strictl y f oI l or,,lecl-
Vide the r'ecent decision of this Court irr Nerit
Prakash Transpor t rio " v. Netl $utatarna
Trarrsport Co", l^957 S C R 98; ($) AIR Ls57 $ (:
f:32) rarhere this <llestinn in discussecl-"L



l.

)

21. . -[ n Phu lbari

( r0l

Tea Estate v. Its }lorkmen r AIR

l-959 $C l-l-l^l-, the f ol lowing relevant observations r/'rer'e made::

"(4) I'he Tribunal gave trro reason$ fnr holding
that the dismissal was unjustified; namely
(..t) that prDper procedure l'rad not been
f ol lou.red, and (2) that legal evidence was
raranting- So far a$ the $acorrd reason is
concerned, there is force in the cri.ticism (rn
behalf of the company that the Tribunal hacl
pr'oceeded as if it was setting in appeal on tl-rqr
errrquiry held b'y the company. But conciclering
that the Tr'ibunal was also of opin ir:n tha L
proper procedure had not been follotiued we have
sti l l to see whether that f indirrg of thcl
l'ribrunal .justifies the conclusion at which it
arrived" We may in this connection set out irr
<JetaiI what happened at the enquiry on Harch
L2, as appears f rom the testimony of the:
mi*nager and the clocuments prnciuced by him
bef ore the l'ribunal. They show that urhen the
*rrquiry was held r:n March L2, certairr per$ons,
whose statements had been recor'ded by the
rlranager irr the absence of Das during the course
of ri*rhat may be cal1ed investigation by th<*
comrlany were present - f he f i rst question that
DAs wa$ asJ<ed on that day was whether lre herd
arrything to say in connection tlith the
disappearance of two lorry wheels and tyrc:s
f'rom bhe garage - He repl ied that he hacl
nothing to say, addirrg that he knew nothin$
abor:t the theft- He was then tnld that the
people r,'rkro had given evidence against him werer
pr-esent and he shoulcl ask thenr uhat they had to
$ay- He replied that he would put no question,il
tcr tl"rem- '[hen the uliLnesses present ralere asked
rlhether the evidence they had $iven bef ore the
m&nager r^ras correct or nr:t; and if that wa$
not correct, they r/\rere at I iberty to amend i k --l'hey alI replied that the evidence they had
given bef ore the manager was correct - This wa,is
all that had happened at the enquiry on l{arch
L2 and thereafter the order of dismissal r,'la's
parssed l>V the manager. The nranager"s testimorry
shor,vs that the v,ritnesses who were present a't
the errquiry Nere not examined in the presence
of Das" It also does not show that copies <r'f
the statements made by the witnesses were
suppl ied to Das before he was ashed to questiorr
khenr. Further his evidence does not show that
the statements rrhich had been recorde<J were
reacl over to Das at the enquiry href ore be was
asked to question the nritnesses" lt is true
tlrat the statements which were recorcjed were
produced on behalf t:f the company before thqr
l'r'ihrunal; but the witnesses were not prr:duced
so that they might be'cross*examined even art
that stage on behalf of Das. The queetiorr is
whether in these ci rcumstances it ca btl sai+l
t lrat arr enqu i ry agi raqlr i recl by pr irrciples of
natural justice was made in tl'ri$ ca$e.,

I

L
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(5) We may in this connection refer to Union crf
Irrdia v. T-R- Verma, .l^958 $CR 49'7: 9 (S) AIR
l-957 SC 8S2) " That wa$ a ca$e relati.ng to the:
dismissal of a public servant and the question
was uuhether the enqu i ry hreld under Art - 511^ cf
tlre Constitution of Inclia wa$ in accr:rdance
with the principles of natural justice" '[h[:::r

Court, speaking through Venkatarama Ayyar J-.
observed as f ol lows in that conrrectiorr at p - 5O?

(of sCtt): (at p-885 of AIR):

"stating it broadty and v'titlrout inten<Jing it tc:
be exhaustive, it may be r:bservecl that rules of
natu ral j ustice requ i re that a par^ty shou ld
h;:tve the opportun ity of adducing al I r"elevant
evidence on which he relies, that the evidenccl
uf Lhe opponent should be taken in his
p r'esen ce , &Frd t hat he s hou ld be g i ven t ltc:
qrpportunity of cro$s*examining the wiLnesses
examined by that party, and that no materi aI'::r
should be relied Dn against him riuithout his
being given an opportun ity of explain irrg them - "

(6) It wilI be immediately clear tlrat these
principles were not ftlllor,rred in the enquiry
riutrich took place Dn March L2, inasmuch as the
witnesses on which the company relied were n$1.
*xamined in the pre.$ence of Das- It is true
that the principles laid dotln in that cES€ rlr'(:.a

not nreant to be exhaustive - Irr arrother case
New Prakash Transport Co " Ltd " v - Net+

$r.rwarna Transport Co. Ltd., 1'75/ $CR 98: (.(S)
AIR l^957 $C 232), this Court held that

" r'ules of natural justice vary ri'rith the trarying
constitutions of statutory bodies and the rule,:,;
pres.cribecJ by the legislatu re under t,thich they
have to act, and the question uuhetl'rer in iit

pilrticular case they have bee contravened musl
be judged not by any preconceived notion oI'
r,'rhat they may be hrut in the l ight of tl-re
provisions of the relevant Act."

Irr that case, it h,a$ helcl that

"the reading out of the contents of the polic<*
report by the Uhairman at the hearing of the
appeal rlas enough compl iance tlitl'r tl-re r'u Ies ol'
natural justice a$ there wa$ nothing in the
rules requiring a copy of it to be fur'nished t<:
arry of the parties"

v

That was, horr.lever, a case in which the pol ice'
nf f icer rnaking the reporL ri'las not requ i r ecl to
be cro$s*examined; on the other- han<J, thcs
pa rty con ce rn ed r^,as i n f r: rmecl abou t t he
material sought to be used against him and wa'l;
g:iven an opportr-tn ity to explairr it - l'he
narration of facts a$ to what happetred crrl
14arcl'r L2, which we have given aborle, $ttow{3
that even this raras not done in this case, fil'
L:her'e is no evidence that copies of the
statements of witnesses who had given evideltccir

I
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against Das were supplied to him or even that
the statements made by the rnlitttesses to the
marlager were read out in extenso to Das beforc'
hcl h,as askecl to quest i'cn them - In these
ci rcunrstances one of the basic pr inciples <r f
n;ltural .iustire irr an enqui ry of this trature
was not nbserved, and, theref ore, ttre f indinS:
crf the Tribunal thaL proper proceclure hacl not
been f ol loured is i ustif iecj and is not open tc
clraIIettge. "

21. " In State of Hysore and others v'

Shivabasappa Shivappa l'lakapur, AIR 1963 iiupreme Court 575, a

d<::cisir:n nf the Constitution Bench consisting of six Judges

the f ollou-ring observations have b'een made:

" (.6) We may next ref er to the clecision of this
Court in l-958 $CR 499: ( (S) AIft l^957 SC 88?) ..

't'lrat arose out of a t,Ir"it Petition f iled by a
Governmerrt servant in the High Court of frun jab '
cal I ing in question an r:r<Jer of clismissal
passed against him, or1 tlre ground tl'rat the
errquiry whicl^r r-esulted in ttre order hacl not
been conducte<J in accordance witlr the rules ctl'

natural justice. The f acts r^,ere that ralJten the
petitioner, and his urritnesses appeared fcr'
g:i.rri.ng evidettce, the enquiring nfficer took
theit- examinatiorr on hand himself , put tl'tc:rt
cy:estions, ancl af ter tre l"racl f inished, asked
therr to make their statementsr the cr:mplairrt:
r:f the petitioner r,nJas that he and his ralitnesses
should have been allowed tcr give their ohrlr

*vidence, and t.hen cross*examinecl, artd that the
departu re f rom the rtor firaI procedu re in takinS,;
evi<lenc;e. r^Jas a violation of bhe rules of
rratural justice- In rejecting this contentiorr
tlris Court observed as f ollDt/',{3: -'

"statirrg it broadly and urithout irrterrdirrg it to
be exhaustive, it rray be observed that rules of
natural justice require that a party should
h;rve the opportunity uf udducirtg all relevant
evidence clrr which lre rel ies, tl'rat' the evidence
r:rf the opponerrt shotlld be taken in his
pre$ence, and tl'rat he shnuld be given the*
o])portunity of cross-examining the witrresses
examined by that party, and that no material::s
sl'rot.r1d be reliecl on against l'rim withor-rt his
beirrg given alr otlportun ity of explain ing thenr -

I f threse ru 1es are satisf iecl, tt-re ertqu i ry is
not open to attack on the ground tl'rat tlt<l
procedu re laicl <Jowrr in tire tiviclence Act f or
tat<trrg eviderrce Nas not str ictly f ct.l.Ior,ue<J -
Viide the recerrt clecision of this Court in 195/
$cR 98: ( (S) AIR l-957 SC 232) wher e tft i:is
qr:r:stion is discussed""

I

L
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ltisol.lthecrbservaticrnthat''theevidenr:e<rf
tlre Dllponen t shou Icl be taken in his pre$encr3"

that tire decision of the learned Judges that
t he ev i clen ce of ral i tn esses s hou t d be recn rded i n

the presence of the person against rnrhom it is
to tre u*ecl is based- Read literally the
passage quote<l above is susceptible of tlte
r:crnstuction which the learned Judges have put
orl it, but rr+herr read irr the context r:f the
f'acts statecl above, it will be clear that tlrat
is not its true import- No questiotr arot:te
there as to the proprieLy of admitting in
evi<JencethestaLementofawitrressrecor.ded
behind the back of a party' fhe enbire oral
eviderrce irr tkrat case w&s recorded before the
*,',qriring officer, and in the pre$ence of the
peti Lioner - So there was no question of a

cort tra$t betrteen evidence recorded belrin'J a

party atrd aclnritted in evidence against him' 3lrrJ

eiviclence recclrdeci in his presence ' What was

actual ly undet- consideration was the prr:cedure
t.<r be f ,;l lrrr,^led try quasi - ]udicial bcr..Jiee in
hol<1ing enqu i r ies and t['re decision was that
they were nclt bcluntl to adopt the procedu re
folioured itr Courts, and tkrat it was onl:'r
nece$sary that rules of natural justice shcluld
beobservecl-Discttssingnextri'lhatthoserulet::s
requ i red, i t was obset-vecl that the person
againstrall.tcrmachargeisfilaclesl"rouldkrrowthe
*,ri.lur,ue uuhi,;h is given against him, so that he

*ight be itr a position to give his explanatir:rr"
l,rlhen Lhe eviclence i s ora] , normal ly the
exaflrinatiorr of the witness t'li li irr i h::3

r*rrtirety, take place before the party charg'ed'
who tnrill have full opportr-rnity +f
*.o***examirring him- Tl-re position is the same

u,rherr a witnesi is ca11ed, tlte statement giv<i:p

f)r'evior:sly by him behincl the back of the Frarty
is put to him arrd admitted irr evidence' a Eo!)y
thereof is given to the party' and he is given
an opportunity to cro$s*examirre him" To

r'<'squire in tl'rat case that the rlontenLs nf the
previous statement should be repeated by thqr
r,u itness worcl b,y r,ntord, & sen tence by sentence '
is ta insist on bare technicalities, & rules (xf

ni:rtural justice are matters not of f ornr lru I clf

substance- In our oPinion theY are
s;r-tfficiently complied rarith when previous
*tatementsgivenbywitnessesar.ereadovel^t.<l
t':['rem, ffiflrked on their aclmissir:n, *opies 1-hereof
givei, to the per-son charged, srtd he is given nrl
it:porturr ity to cross*exarrine them ' "

r rJ)

of Finance and another v.

the follnwing observations
22-

Ramesh, 1998

been made:

In l'{in istrY

scc (.L&$) t]65

$-B-

have

" l-4 - T helt, again af ter extracting
portions f rom the DisciPI inarY

the relevant
AuthoritY " 

'11'

L
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order, ttre Tr i burlal ob'served as f oI lows: *

" tr,le have extracted the f oregoing portions f rom

Lhe .rder .f t;; oisciplinarv Authority'for tltcs

purp,Dse of O**"nittating that the oisciplinary
Authority f,u"-pi*"*a reliance on a statement cf
Stnt K - R, trtr,:ni, withot'tt examin ing $mt Ar'una as

a r,uitness in-ir^,* inquiry and also .n sever;rI

documents col Iected f rom somewhere u'rithout

establishing 
-;;; authenticity thereof to corne

to a finding that the applicant has conducted

l'rimself irr a manner unbecoming of a gclvernmen.t

scgrvant- Ttre nomination fnrm alleged to trave

berr f iled ;; $;;i Ramesh f or the purpose c..'f'

C:entrat eoverirment Employees' Insurance scheme '
was not a d;;;;;,i rarhith was attached to the

m<smorandumofchargesasoneonwhichthe
Disciplinary Ruthority wanted to rely on for-

establ ishing the charge ' -l-his prob'ably was one

of the 'Jocu*".'t* which the appl icant caI Ierd

ft:r, for *f","-p'r"pose of cross*examinirrg the

rtitrress or for makirrg proper defence- However'"

unless the government servant wanted this
docunrent to -L*-**f ibited irr evidence' it wa'$

not proper for the Enquiry Authority to exhibit
i t anc.l to 

-;"i;- 
"n 

' it f or reachins tlres

c*nclr.rsion against the applicant- Further" an

inference i*"Jt'wn that S'B-R' Babu mentioned

irr the scnoof t*"otd* (admission registers) and

$hri Ramesh **ntioned in the Municipal recorJrs

wirs the appl i;;;i, on the h'ras is of a compar ison

of the harrdwriting or signature o.r telephone'

nurnbers are ""iv-gulsswott(' 
which clo not amount

to proof "i"n'ii 
a disciptinary proceeclingts'

rreecl not be of the same stancJarci as the clegree

of proof required fof establishing the guilty
nt an ,*"r**i-in a criminal case- Hclwever' the

law is setiteA n$w that sus, icion ' hr:weve]^

slLrong, *rnnJi-t'* i'u*tit't*u f or proof even in
a department;i oisciprinarv qt?:":!i!9" viewed

in this perspective we find there is a total
dearth of 

-*',iJ*n"* to bring home !h* charge

tlrat tfre applicant has been living in a manner

unbecoming of a goverrrffrent servant or that' h(i'

l'rars exhibited adulterous *onduct by living urith

timt K.Fl- ai'n* ina begetting children-"

1.5- On a careful peru$al of the above findings
of the rri[unai in the light of the *i:::i"]:
placed Oetore it, we do not think that there 1s

any case for interference' particularly in thei

absence of iull materiale made available be'l'ore

u$ i n spite nf oppr:rtun ity given to the
appellants, On the facts of this case' wB are

of tl're view 
- 
if'*t the departmental enqu i r':r'

conducte'C in this case is totai IY

unsatisfactori and witlrout observing the"

nr In inrum requ i recJ procedure for proving the

charge- Th; Tribunal was' therefore) justifie:'l
irr r'enderi;g' ;;;-i intlinsi a$ above,, arr<J se'Lting
aside the oti*t impugned before it'"

a

u 23 - As regarcls recovery allege<11y made f rom
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,lppl icant, though rare are conscious that a cliscipl inary

proceeding is not a cr iminal trial and the strict ru les ct l'

evidence and oriminal Procedure cocle have no application"

Ru le is prep6nderance of probabi I ities, which, intep aI ii''r,

al.lori,r admissibirity of circumstantial evidence but mere

suspicion canrrot be alloured to tal<e place of proof - A guil"t:

*.1 a person shou 1d be estabt ished af ter f ol lornring the clue

proces$ of law and this evidence should conclusively poirrk

torarar<ls guilt of a delinquerrt. DeniaI of examination of

ulitness Baru and norr*inclusion of the disclosure statement

rniir<je b,y Baru anci relying upon it fr:r u'lant of its proof rarould

amount to holdirrg applicant guilty on the basis of a

m;:rter ial rarhictr has not beerr put to appl icant and against

y-rftich r easonable opportutr ity l'ra$ not been af f orded '

24- In $urajmal v- $tate (Delhi Admn'), 1979 (4)

$cc 725 urhile dealing with a case of bribery under the

Fr.eventir:n of Corruption Act observecl that "mere recovery by

itself cannot prove the charge of prosecuti6n agaitrst:

al>plicant, in the absence of any evidence to prDve payment

clf bribe or to show that the appellant voluntarily accepte'c

the money". The eviclence cited does not show that applicant 
n

)

had ever accepted the bribe as $h. Jasbir singh
I fro.rnnhow

al leged money tvaSYeiliVdOV appl icant as i I legal gratif ication

and the alleged recovery is bellied by his statement that he

Ir;:rs never given Any bribe nor the $ame was demancled.

Accor,dingly, the r'ecovered amount has not been proved to be

tfue amount demancled and accepted by applicarrt thrpugh Baru-

Moreover, w8 f ind from the testimony of Dt^,*r and the

documents on recorcl that the af r:r'esaid rnoney has been

claimed by appl icant as his owl'r - t he envelope corrtairr ingL
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the aforesaid recovered amount though figured in the list ftf

documents, has not been brought on recor<l of the inquiry'

The $ame is the case with the disclosure statement, urhich

d<:es nr:t form part of the record of the departmental

proceedings- As such, placing rel iance on these two

docunrents even by the standards of preponclerance of

probabilities cannot be Iegally sustainecl- The Tribunal :i'tr

s-K. Jain v- Union of India, l-989 (4) SLJ 953 ireld that in

a trap case mere recovery of money is not a sufficient

evidence and f nllowing observations have been made:

'.2l.An<rtherlacunaintheproceedinEsisthe
non*examination of material witness- ln this
context, reference may be ma'Ce to the decisiort

"rtheHimachalPradeshHighCourtinMangal$inghV.Commissioner<rfHimachalPradeslr,
1975(l-) $LR 5oo- rn that case, the ljeputy
Superintendent of PoI ice was an importan't
witness in a disciplinary inquiry helcl against
ih; petitioner under the CCS (CCA) Ru les ' l^96:r '
It was tl^re Deputy $uperintendent of Police whc:

submitted a report tl'rat he had found that the
pcltitioner had allorared the pa$sengers to board
thevehicleandtravelinitt,lithcrutticket,(li
b<ling issuecl to there - The High $ou rt of
Himachal Pradesh held that the non*examination
*,ftheDeputy$uperintendentofPolicevitiated
the discipl inary proceedings ' $hri R -(i -

F;lthak, C. J - a$ he then was ' observecl as
fclllows:
" l,,Jherr the Deputy Superintenclent of Pol ice wa$

not produced in evidence and was not availah'let
for cross*examinatinn by the petitioner' it is
apparent that the report submitted by hinr
cannot be relied on as material against the
petltioner. ln my opinion, the General ManaEer
was whol ly wrong in holding that the tt"tt:

cl'rarges stood proved notrarithstanding thei
absenceoftheDeputy$uperinterrclentofPolice
as a witness. Consequently, the very basis orr

r,vlrich the shr:r,o*cau-$e notice against removal was

issued stands vitiated-"
Un ion of(See also Dr- D-P-$

India & ors, 1984 (8) A

1:2 -
Shr i
l'rad
to

T
Luthra v-c. srs) "

L
In the instant case, $trri K - K - Dhnpra an'C

R-$- ChahaI were the trap witnesses r"rthc

a I so s i gn ed t he recove ry memo ' T hey r'Je re
<lepose about the incident and the allegeri
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trap- $hr i Chopra though cited as a
prr:secution r,oitness, uJas nnt produced at the
inquiry- Shri ChahaI was, however^, produced ars

$ne clf the prosecution ulitnesses - As regarcls
the non*pr'oducti on of $hri Chopra as a t'uitness '
the respondents have contended that he coulcl
not appear bef ore the Inqu i ry Of f icer due t':o
' Inclisposition" . The Inquir'y Of f icer has
heavily re].ied on the testimony of Slhr"i
(]hahal - "

In Hardwari Lal v. State of U-P. an'd

I $CC 582 the follouuing observations have

)

2vi -

others, (.1999 )

been made:

26-

h i ghl ight tfre

has been dealt

t he con ten t i ort

applicant and

On the other hand, it is also relevant Lo

manner in rarhich this contention of apF)Iicant

with by respondents- In the order of removerl

of norr*examination of litness was raise<J by

dealt ulith by the disciplinary authority by

"5" Bef ore us the sole ground urged is a$ tc;
the non*-obsenvance of the pr inciples of natural
j r:stice in not examin ing the complainant, Shri
Virender $ingh, and the tvitness, Jagdish Ram-
't'lre Iribunal as rarell as the t'ligh Court have
brushed aside the gr ievance made by thcr
eppel Iant that the non -examinatinn of those tt^1cr

persons has preiudiced has case- Examinaticrr
of these two r,vitnesses would have reveaIe<i a$
to whether the complaint made by vir'encJer $irr$lr
was correct or not and to es[ablish that he ri'a$

the best person to speak to its veracity {io
aIscl, JagcJish Ram, who lracl accompaniecl tl're
appellant to the hospital for medicarl
E:xamination , wou 1cJ have been an importarrt
ulitness to prove the state clr the con<Jition (t1'

the appellant- We do not think Lhe Tribt-rrral
and tl-re high Court wer'e iustified in thinking
that non-Bxamination of these twcl persons coulcl
not be mater ial . In these ci rcurrstances, hr('3

a.re uf the vierl that the High Court and t he
Tribunal errecl in not attaching importance ko
tlris cnntention of the appellant-"

The afgresaid is the legal propositinn referred to us' b!/

the learned counsel for applicant-

t ol>serving as uncler
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" The next contention of the Charged Of f icer i::i;,
that the inqu i ry tras suf f ered f rom the
following mater'ia1 defects allegedly going kcthe ver'y root of the case:

a) The presence of Shri Baru was not ensured l:y
the irrqu i r y of f icer who, however, ha$ rel ied onShri Baru's statement given to the pol ice
rJuring custody, a number of times, irr theInquiry Report-

k,l ) The envelop contain ing the amclunt of
Rs,S,OAO/*; said to have been recovered from
the Charged Offiuer's trouse, thougl-r mentir:ned
in the list of documents to the charge sheet:,
Nas noL producecl during the inquiry.

c) The Inquiry Officer was appointed not by the
Disciplinary Author.ity, but by the Dir ector.
(Vigilance) -

d) ,Shri S-L-Ciuptao D.S.fr-, CBI" was not
connected with the case and was not there ir.r
raricl at $hri Baru's residence but he appeared
unautl'roriseclly at the time of search at krj.::s(.Charged Officer's) lrr::use" the S-p. l-rad not
di rected hirn nor cou ld the Investigatirrt:l
fifficer clirect an officer of equal rank. As
his involvement was unauthorised, his staterrerl L
shouLd be ignored from consideration-

e) The Inquiry Off icer allotued the
fi'f f icer' to produce a uritness i .
R " Upasak, DS,:r, CBI. " though hiss name
&ppear in tlre charge sheet "

Flr'esentinSl
e. $hr i
does not

The factual
be low:

position in this regard is gi',r<*n
I

a ) $hri Baru was citecj as one of thcpro$ecutiorr urritnesses and irr the normal routirre
he wa$ summoned but he did not appear, bef r:re
the Inquiry Officer- There is no evidence thaL
1'r Is statement was rel ied upon h.ry the Inqu i ry
Of f icer - There is no evidence that hi,is
statement was r.elied uporr by the Inquiry
Of f icer - the f act is that there were other.:::r
r,rrho witnessed the tap as r^lell as the subsequentproceedings including the sear.ch of the housie
of the Charged Off icer - Such uritnesses
appeared bef ore the Inqlri ry Of f icer and thei r
sLatements and depositions were relied upon by
the Inquiry Officer.

b) It is a fact that the envelop contairring
Rs - 5OOOr/* recovered f rom the residence .f tl.r<:
Charge<J Df f icer ri.,as one of the prosecution
documents cited in the charge sheet ibid. The(;iime could not be prnduced before the Inquiry
Officer as it is with the CBI Court in thcl
cr^iminal case against $hri Baru, Hourever, the
recovery of Rs,SOOOr/* f rom the residence of the
Charged Of f i c:er i s eviclent f rom the f ol lowing
uui tnesses and documen ts : *ir-
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(1) RecoverY memo dated 5 -4-96 (Ex-$-<JJ

Vinod
India,

Vinod GoeI, SW4 before
15"9-99-

Harieet $ingh $hls bef ore
l5-9-99"

i: - $tatement datecl l-5 ' 4 '')6 f rom $hri
GoeI (SW-4), Oy--f'fan'g*t' ^$tate 

Bank nf

ii""aii*ir. te*,i;"rz) (PP e & ro)'

(3 ) $tatement dated LB - 4 '' 96 f rom $hri i'{ari ee E

tiinsh ($r,^,-5): ffi;;i"ituiive of f icer' National

lnsurance Company Lld-' Sector' 54' Charrdigarh

[t x-s-re) (PP']-o al-r) '

(4) 0ePosition of Shri
the Inquir Y Officer on

(5) DePosition of $hri
it",* InquirY Off icer on

27 - It is also stressed h'y tl're disciplinary

ar:bhoritythatthedisclcrsurestatementofBaru|i,Jasncrtat

allreliedupon,whic|.rismisconceivedan<J,o].Itl.refacecrf

i t, is wrong ' The I0 r'^rhi le l^rolding appl icant gu i lty of

Article II of the Charge' recor'ded the foIIov'ring

cenclusions:

(6) Depositir:rr of $hri S-L'Gupta' $W9

i;; rnquirY off icer on 04-')'"9'

(7) Deposition of $hri R'Upasak" $Wl-l

if',l Inqu i rv of f icer on 12 ' ll- ' 99 "

7 -2A. 0n the basis of evidence
the Articles of Charge*II is held

bef o r'<e

bef ore

Ofl
a$

I
" ' 27, Fr om the cleposi tions r:f the

var ious witnesses and the recovery ot
R:s-S,OOUI/- f rom the house of the CU at exactly
the same pface and in manner as disclosed by

shri Earu, ii-*"* reasonable to infer that a$

stated by Sf'ti-'- Baru ' h€ ha<j col lectecl the

bribe amt>unt t rom $hri Darshan Kumar f or lris

transf er f r'om p";i*i; to chandigarh and pass*d

i L ,rn to C0- Thus he hacl done on the

rJi recti ons oi the co ' T he recovery also

suggesLs that 'nrfrat 
$hri Baru hacl stated akrout

collection oi tribe f rom other parties ftll

bclhalf of C0 was also cor rect' there Has

collusion uelwe"n-co and-$hri Baru' and $l'rri

Bi:rru .emandin;-;;; ""s;ptino 
the bribe amounts

was acting orr*the directions of the CO'

record,
proved - "

t as under':

2$. rtegarding Article of t)harge*1 it is recorded
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29 " Regarding ArticLe

recorded as urrder':

"7-54- As already established irr
Ar"licl.e of Charge*II, Shri Baru and C0 were

hand irr glove *itf' each other and Shri Baru
;;; demandins and collecting i11e'Jal
gratif icati.on 6n behalf/diroctiotrs of the 00'"

of Charge*I I I it is

t

"7.57 C0 has again mentioned in his
b r i ef tl'rat the cha rge i s based oll t hct

sLatemerrt 'of Shri Baru and Shri Baru had nt:t
been produced during the etrquiry- However' e1::i

erstablishe<j i; the Article of Charge*lI ' ::ihr i
Baru was dernarrding and col lecting i I legistl
g;'atitication orl behaLf nf the C0- lt t/las the
C0 who could giu* tlre benef it to the partie's
and li6ri Sar; along cou ld not have providecl
the desi recl rel ief to the parties " $l'rr' i
Panlqai $harma tirl*ro) in his cleposition stated
that Shri eaiu had demanded Rs' 1-O'oO0/* and

;;; tolcl him that the amount was to be sharecl
with the CO - However , the amount was latt:r'
s<Ettled f or Rs-SOOO/* Once the amount had been

settled, Shri Baru had taken $hr i Panka'i
Siharma and if,.i Luther to the CO's ':hamber'
Sf',ti F'anl<aj $harrna deposed that it was

embarrassing to meet the Regional Dit ector
when the matter-had alreacly been settled rlit':h
Silrri Baru artcl they coulcl not understarrd rlhy

ShriBaruhadtakenthemtothec0'|dl"rentl.r*V
hi:rd gone to CO's chamber, he hacl tolcl them

abou t the conseguence of def au lt ' Tlre amoun l:

fft- Rs- 5,Ooo/* was given to $hri Baru at his
residence - "

a

L

So.Ifonehasregardtottreabove,lohatis

transparentandestablishedbeyonddoubtigthattlr<l

d:i.sclosurestatementcrfBaru|^,asrelieduponheavilyto

establ ish aI I the articles of char $e by the IO againrs t:

a})plicant.Thisstrcltnlsnon*applicationofmindbytlte

disciplinary authority to the record of inquiry-

5l^- l/!!e have not come act"oss any eviclence apart

fromsupportingevi<jenceofotherr,rritnessestoestablishth<r

d:isclosure statement of Baru and to establish tl'raL tl^re

amount recovered is the same amount wl'rich had been demancJe'J
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byapplicantfromJastrir$ingh-Theaforesaidwitne:::;::l

J;:rsbir singh denied the allegatiorrs against applicant ancJ

categcrricallydeposedtl.ratneitheranyamcluntWa6deman<le,c

nor same h,as recovered"

3? , As r'egards disclosu re statement ' if a

document is not forrning part of inquiry and the only moclcir

even in accorclance with ru les of preporrder-ance of

prcrbabilitiesthesameshouldhavebeenestablishedand
pr.clvedbythemakerofthisclocument,i.e.,Baru.tsynr:t

l.
ethibit";nY this document irr the irrquiry and not af f ording il

rclasonable oppclrturrity to appticant to Dross*examine Baru

wh.lisamaterialwitnesshascertainlyprejudicedt'

)

applicant- Had this r'oitness

have established his defence

also irr tl^re view that there

the amount has been claimed

i,s no rebuttal tr: this in the

been examinecl, appl i cant u'rou ld

of not demandi.ng any moneY arrJ

is overr,ohelmirrg evidence that

by applicant as his own, ther'<g

inquirY rePort-
a

t

ss"Anymaterialwhichisreccrrde<Jh-lehindthe

biirckofthedelirrquentcannotberelieduponagainsthim,if

atalttheafcrresaiddocumentistobeacceptedorrelied

upon reasonable opportunity to rebut is manclated' Thie

includesprovingthed<rcumentthroughexaminationofBaru

arr<lcallinghimaSar,uitnessralithanoppcrrturtityto*ross

examinaticrntoapplicant.Fort,irantofsuchaprcrced,.*15i::3

dlsclosurestatementisrrotadmissibleandintlretishtof

the decision r:f the Constitutiorr Bencl.r <Jecision in shiVapF,a

and T-R- Verma (eupra) suctr a prr:cedure con'travenes

principiesofnaturaliustice'Keepinginvieultlte'::

pi:rrticularcircumstanCe$n()n*Bxaminationofthiswitness,



(.
(o\

rarhich is very

r el ied upon to

certain 1y goes

inquiry.

Court in

Others, JT

the test

f .incl that

vitiated "

(2?)

material, and the statements having been

establ islr al I the charges against appl icant

to the root of the matter an,J vitiates the

I

)

54- ln the light nf the decisiorr of the Apex

Kuldeep Singh v- Commissioner of Police and

l-998 (8 ) SC 5O3 even in a clepartmerrtal proceecling

apf:I ied is of a common reasonable prudent man " t/e

even applying the aforesaid test the irrquiry is

55-

the appellate

milde:

Wherr this cnntention

autl-ror ity the f ol lotuing

l-ra$ been raised before

observations have been

" I t was also clari f ied in the pertalty orcler
(page 3) that ther-e was no evidence that thcr
s;tatement of $hri Banu was relied upon by the
Inquiry Officer" There were others includin5S
tlrose r,uho witnessed the trap as talel l as the
subsequerrt post trap proceedings and thei r
ssLatements and clepositions rnJere relied upon by
the Inqu i ry Of f icer - "

If one has regard to the above, it is clear-36-

n<rrr*appI ication

ay:plicatrt- Ihis
rlel l -

of mind to the contentions raised l>y

of the appellate nrder assuff ices quashing

57- It is a trite lau'r that in disci.plinary

proceedings on judicial review this Court cann6t r'e*appr'is'<i'

tfte eviclence or appreciate it. t4e cannot sit as an

appel Iate author ity over the f irrdings arrived at by thre

<lepartmental authori ties, yet this ck:es not preclude tc:

examine the prejudice causecl on account of vit:laLion crtu



/
I

T

(2$)

principtes of natural justice and substantive ru les 6f

procedu re. l'o examirre the cited witness and to t-encler the

evidence the documents whi ch are rel ied upon are tt'rt<:

principles which precedes the h6lding of cli scipl inary

proceedings and condition precedent for involving a penal

action against the qr:vernment servant- By not fnllowinE the

r u les on tl'ris grouncl alone the inqu i ry as wel l as consequen L

or'ders cannot be uPhelcl-

5f3. The other evidence cited Like recovery memc)

and statements of other rtitnesses in the wake ftl

non*examination of Bapu and not formirrg part Of the

discipl inary proceeding record makes the enti re evidence l+t'

admissible.

Ir

The other

as the OA is

40 - In the resu It, f or the f oregoing reas'cns and

in the circumstance$ we partly aIlow this OA and Set asi{<g

t5e impugne<.1 orders- Respr:ndents are directed to forthulith

reinstate applicant with al 1 conseguential benefiL5;-

Applicant shall be deemed to be in serrrice. However,

applicant shall not be entitled to bacl< r/.,ages- No c6)$ts.

3'.lt

adj udicated,

alone-

({S.A. $itt h)
Member (A)

'$an - '

s R,^:i,
($hanker nJ:u t

Member (J")

IegaI

l iabIe

grounds raised are not

to succeed on this grourl'l

I


