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The applicant has preferred this 04 against the
drder$ of The respondents dated 11.7.2002 _iAnnexure =11
whéreby a pumber of her iuniors have been promoted as
Stenogranhars Grade-T11, a non—-selection post, ignoring her
case, inspite of the fact that she is one of the senior-most
Stenographers  fGrade-T11 with unblemished service records.
Her appeal submitted on the subject has also been rejectad.
cceordingly, she has praved that the orders of the appellate
authority dated the 22nd dugust, 2002 {(Annexure -ITI1Y) mawv
be set  aside, She has also submitted That her a&annual
Confﬁdential - Reports for the vears 1997-9& to 2000-7001

cannot be considered tfor rejecting her case for promotion to
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Stenographer Grade-11, as The same have not been writhten by

the competent Reporting Officers.

s

. On perusal of the facts of the case, as submitted by
the applicant, it is observed that she was initiallw
appointed as a Hindi Tyvpist/ /00 on 29.1.1993 and she workedv
as  Hindi Typist till she was promoted as Stenographer
Grade-TIT w.e.f. 1z.4.1991. She has been working as

Stenographer Grade=11T (Hindi} at HR WaAC Command Account=

L

w.e, T, L2.5.1992 under the Groupn Captains., She has also
mentioned the names of the Group Captains under whom she hasz
worked during her service as Stenographer Grade-T11 =so far.
Having rendered 10 vears of service in  the post of
Stenograrnher Grade-TIT (Hindil she has become eliqgible for
pramotion to the post of Stenogravher Grade-1T1 i(Hindi) which
i a non-selachtion post., She has referrad To the
Recruitment Rules issued by the Ministry of (efence as  on
31.8.2001) in  this regard, a copy of which is nplaced at

Annesaire -4, Aftvter having not found her name in  the

L.

nromotion orders dated 11.7.2007 (Annexure a-11 whereby 16
Stenographers Grade-11T were promoted as  Stenographer
fGrade-17 and in which 127 persons junior to the applicant
were included, =auparseding the applicant, she submitted =a
rapresentation/appeal dated 24.7.2007. - The respondents gave
her a reply on 27.8%.2002 (Annexure &4-31 in which fthey have
contirmed that the applicant was considered for the said
oromotion, but the DPC did not find ner fit due to  low
arading in  her A&CRs, fdccordingiy, The thrust ot the
agrievance of the applicant has been on the fact that her
aRs tor the periods in question have not been written by
the Officers under whom she directly worked. She has alsa
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taken upon herself to plead that the Contfidential Reports,

which were not of the desired level, were essentially

detrimental to her service interests and as such adverse to

her career and, therefore, should have been conveved to her.

- The same having not been done, the action of the respondants

in not promoting her as Stenographer Grade~T7 is arbitrary.

She has also argued that the post being a non-selection

post, her CRs, which were essentially not adverse in nature,

should not  have stood in her wav to being recommended for

> promotion as Stenographer Grade-T11. She has further pieaded
that her work has been appreciated by all concerned in the
Organisation and, therefore, apprehends that her CRs miaght
have been manipulated and not written by the concernsd
Reporting Ofticers., She has contended that the stand taken
by the respondents that the gradings given in the ACRs
cannot be disclosed to the person reported apon is  not
relevant. to her grade and, therefore, the same should have
heen conveved to her it it was of low nature., Ry mentioning
the names of the Officers fo whom she used o report, she
has alleged that her reports have not been written by the
same officers. According to her, average ACRs  cannot  be
treated as adver=se in the rcase of promotion to non-xelection
posts  to which a person has tao be promoted on the basis of

saniority-cum-fitness only.

ot

The appiicant has acited The decisions of the Hon'bie
Suprema  Court  in the case of Parveen Singh vs, State of
Punjab, 2001-1-8C SL.J-118& and also in the case of Nilangshu
Rhusan Rasu vs. Dev K. Sinha & Others, 200i-3CC-A-1%% To
support  her contention that she could not have been ignored
in the promotion simply because her CRs ware below the Rench
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Mark. Reference has also been made to the decisions of tive
Hon 'ble  Sunreme  Court  in  Sawatanta Singh vs State of
Haryana, 1997-4-3CC~14 to contend that an obportunity should
have been given to her To improve unon, which was not done
in her ocase, Relying on the decision of the Hon'ble Supreme
Court in the case of U.P. wvs. Yamuna Shankar Misra & anr,
1.997-~4-30.0~7, she has pleaded that the Officers carry a
public responsibility  and trust to write the Contidential
Reports objlectively, fairly and dispassionately and That the
Reporting/Reviewing Officer should share the intformation,
which 18 not a part of the record with the officer
concernead., The decision of the Hon’ble Supreme Court in the
rcase of U.P. Jal Nigam & Ors v. Prabhat Chandra Jain, ATR
1996 80 1661, that the average ACR would be commuinicated in
rase it is given As down~arading the aCR of the oprevious
vear, the applicant has emphasised her point that the CRs in
auestion were never conveyed to her and, theretore, shoulid
not have been taken into account while considering her case
for opromotion to the post of Stenographer Grade-TT1. The
nead for tThe Reporting Officer to have consulfted the
reported officer having been emphasised in Tthe decision of
the Hon’ble apex Court in Yamuna Shankar’s case before
forming an opinion to make the adverse remarks in the ACRs

has also been referred to by the applicant.

4, However, the respondents, contirming the factual
details of The applicant, like the services rendered by her,
e, have attirmed that the applicant was considered +for
promotion to  the post of Stenographer Grade-17T atter she
completed  the recuisite cualitvinag service in the post of

Stenographer Grade-II1T and that she was adjudged "not  fit"
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by the DPC, as the ACRs for the preceding five vears were
found to be below the specified bench mark., Thev have not
claritied as fo whether the said post is a non-selection
post,  and whether the bench mark was anplicabie to the case,
On  perusal of the CR Dossier of the applicant produced by
the respondents before the Tribunal, it is observed that the
applicant has been awarded gradings of "average’ for three
years  and  “good’  for two yeafs out of the five wvears in

aquestion, namely, 1996-97 to 2000-200]

tor the 0OPC  held
duriﬁg Z001-72007, and gradings of twno “average’, Ttwo “good’
and one 'outstanding’ for the NPT held during 2002-2003. Tt
is  further observed that the ACRs of the applicant were
written during the period in  aquestion by the  Group
Captains/Wing Commanders under whom she had worked. Though
on the question as to how they have adopted the bench mark
in the case of a non-selection post, they have submitted
that fThere are certain guild-iines for considering an

-

officer as "fit’ and the officers categorised as "fit’ are

placed in  the order of their seniority in the Grade from

1

which promotions are to be made. They have claritied that
while the grading "average’ would not be taken as an adverse
remark, it cannot be regarded as  complimentary to  the
officer, The decisions of the Hon’ble apex Court, which
have been relied upon by the applicant are, in the opinion
of  the respondents, not applicable fto the instant <ase.
They have also not tound tavour with the submission of the
applicant in paragraph 4.26 of the 04 which relates to casss
of  down-arading of ACRx to average from the previous AR,
which is not the position in the case of the applicant.
aocordingly,  they have maintained that an overall low
grading is not o be rewarded with nromotion., It is  thus
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observed That while on the one hand, the respondents have
admitted that the nost of Stenographer Grade-T1 is not a
salection post and the criterion of seniority-cum-fitness ji=
apptied, they have insisted that the Government have laid
down a minimum bench mark of ‘Good’ faor promotion even for

non-salection posts.,

5. A reqgards the allegation of the anplicant that her
ACR  for The vear Z001-2007 was not placed hefore the 0P,
the respondents have submitted that the vacancies nertain to
the period as on .January, 2001 of the vear and accordingly
the DPL was constituted as on the said date only, whereas
her ACR  for the yvear 2001-07 was to be initisated after
March, 2002, As a result, the ACR for the =said period could
not have been placed befaore the NPC. Thcoidentally they have
not contirmed that the qrading of ACR tor the vear 2001-07
in  respect of the applicant was  “Outstanding’. On  the
auestion of the officers under whom she had worked, they
have given the names of the officers as in Paragraph 5.5 of
he renly and have accordingly refuted the ajllegation of the
applicant that her CRs were not written by the Officers with

whom she had worked,

& The applicant has  also submitted a rejoinder in
which she has contested the averments of fhe respondents
made in  some of the paragraphs, which are part of record,
3She has, however, reiterated thaht her case has not  besn
aiven a fair consideration and there has been arbitrariness
aon the part of the respondents., She has come aout quite

sianificantly against her CRs tor the perionds 1996 ~ 2001
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being below the specitied bench mark, taking a position that
"average’ ACR is not a bar to promotion to a non-selection
nost ., She has also questioned the Officers as named bv the
respondehts as  having written her CRs being not competent
officers, She has again furnished details of the Officers
under whom she worked during the period in question. She i=
insistent on the tact that her ACR for the vear 2001-2007
was ‘Ontstanding’ and the same was not placed before the
DR, The learned counsel for the applicant, during oral
submission, has submitted that it was wrong on the part of
the respondents not to have placed the said CRs before the
DPC even in  other Casés, as the vacancy related to the
futhseauent period. And finallygAshe has pleaded that it is
wrong and irrelevant on the part of the respondents to have

held that promotion to a non—-selection post can be denied on

the basis of low grading in the CRs.

7. We have perused the records on the subiect inciuding
the submissions of both the parties carefully and have
observed that the case of the applicant was considered by
the DPC on the dates it was due and she was not recommendsd
tor promotion, as she did not meet the benchmark laid down
tor sejlection as Stenographer Grade-T1. The DPC  and  the
raespondents  have Tollowed the procedure laid down for the
purpose  and as such have not merited any significant cause

for interference with their recommendations/decisions.

& The facts relating to writing of the ACRs of the
statt by officers who were not competent to write them or
the average reports not being conveved To the reported

mfficer Aas  thik’ plavs an adverse role in  the matter of
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promotion, bhave Aalso been considered by us and we do  not
find any merit in the same, as there are definite procedures
in matters relating to various aspects of writing of ACRs
and the same should have been followed by the applicants at
he appropriate time. There is no doubt that average report
not.  being conveyed to the officer reported upon, the
applicant might not have been aware of the same and
accordingly might not have been represented against at the
appropriate time, at the same tima we do not  find
explanation of the respondents quite satisfactory when thew
KAy that for deciding fitness they ftollow certain
guide~lines, but they have not specified any guide-lines It
can thus be deduced that the NRPC might have followed its own
parameters, perhaps subjective in nature, as these have not
baen recorded in the departmental papers which thay have
produced betfore the Tribunal, thereby depending more on the
aradings given 1in the aCRs than on the merit of eaach
individual report, the same having not been seriously and
obxjectively considered. The principles which have been
retferred fto above in the matter of the Reporting Officer
aharing his or her opinion about the ofticer reported upon
a0 as  to improve the performance of the reported officer
does  not  seem to have bheen observed by the respondents in
actual practice. It woitld be necessary for the respondents
o reter to the instructions on promotion of officers/statt
to non-zelection posts  dnstead of evading the matter by
simply submitting that they have gone by certain guide-lines

to decide fithess,

@ Having regard to the facts and circumstances of the

case and having observed that the applicant has been dulw
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considered by 'the DPC  as constituted for the purpose,
following the aquide-iines on the subject, while we do not
find any reason to interfere with the pane) as preapared by
he respondents vide annexure /-1, we are not satisfied with
the explanation given by the respondents in regard to how
hey have applied the bench mark "Good’ in the case of
promotion of Stenographer Grade-J1J11 to Stencgrapher Grade-i7T
and how they have detined "ti+t" following the bench mark
“Good”  inspite of the tact that the post of Stenographer
Grade-=TI 1is a non-selection post, To our mind, thi=s
requires re-axamination and re-consideration by thes
raspondents in order to ensure that they are not following
instructions which are not relevant to the case and that the
applicant is not subjected to any injustice whatsoever for

that reason.

10, With tThis, the 04 is disposed of in terms of the

above observations/directions. NO Qosts.

{ SARWESHWAR .THA) ‘Z?:§>f’f’ (SHANKER RA.JU)

MEMRFER (A) ' MEMRER (1)
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