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CENTRAL ADMINISTRATIVE TRIBUNAL 
PRINCIPAL BENCH, NEW DELHI 

0 .. A .. , NO.. 68/2003 

New Delhi,. this the ~~ ... df.l.Y ot .January" 2004 

HON'BL.E 
HON'BL.E 

HR.. SHANKER RA.JU ,. MEMBER ( .J) 
HR .. SARWESHWAR JHA" HEHBER (A) 

Mrs. Kamlesh Shankdhar, 
Steno Grade-J.IJ., (~l) 
HQ WAC Command, IAF. Accounts Section, 
Subroto Park, New Delhi 

(By Advocate : Shri G .. D Bhandari) 

v e r s 1.1 s 

Union of India, through 

1.. The Secretary, 
Ministry of Defence, 
~~ovt. of India,. 
North Block. New Delhi 

2. The Air Otticer I/C Pers .• 
Air Headquarters. 
Vayu Bha~,o1an ,. New Oel hi 

Respondents 
(By Advocate : Ms. Meenu Haini) 

The applicant has preferred this OA against the 

the respondents dated 11 ... 7.2002 (Annexure A-1 'r .. ···· .. · 

whereby a number of her juniors have been promoted as 

Stenographers Grade-IT, a non-selection post. ignoring her 

case. inspite of the tact that she is one of the senior-most 

Stenographers Grade-TIT with unblemished service records. 

Her appeal submitted on the subject has also been rejected. 

Accordingly, she has prayed that the orders of the appellate 

a.uthority dated the 22nd August .• 200:? (Annexure A-III) may 

be set aside. She h8.s also submitted that her Annr.H'I . .l 

Confidential . Reports tor the years 1997-98 to 2000-?001 

cannot be considered for rejecting her case tor promotion to 
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Stenographer Grade-TT. as the same have not been written by 

the competent Reporting Ott i-cers .. 

·?.. f)n peru~.a.J ot the ta.cts ot the r:e.se~~ e.s ~.ubmi.tted by 

the applicant, it is observed that she was initially 

0ppointed as a Hindi Typist/LDC on 29.1.1993 and she worked 

as Hindi Typist till she was promoted as Stenographer 

Grade-TIT w.e.t. 1:2.4.1991. She has been working as 

Stenographer Grade._ ITT (Hindi) o.t HQ w,:-,c; Commo.nd Account:::·. 

w.e .. t. J..2 .. .5 .. 1992 1mder the Group C;aptains.. She he.s also 

mentioned the names of the (~roup Captains under whom she ha:=; 

worked during her service as Stenographer Grade-TIT so tar. 

Having rendered 10 years of service in the post ot 

Stenographer Grade-III (Hindi) she has become eligible tor 

promotion to the post of Stenographer Grade-TI (Hindi) which 

a non-selection post .. She has referred to t:he 

Re~nli tment Rules is:=:.ued by the Min j_stry ot Oetence f.l.s on 

31 .. 8.:2001. in this regard, a copy of which is placed at 

Annexure ~~-4, After hoving not found her name in the 

promotion orders dated 11 .. 7.200? {Annexure A-1) whereby 1.6 

Grade-TIT 1111ere promoted as Stenographer 

Grade-IT and jn which 1.2 persons junior to the applicant 

were included, superseding the applicant, she submitted 0 

representati.on/appeal dated 24 .. 7 .. 2002.. The respondents gave 

her a reply on 27.8.200? (Annexure A-3) in which they have 

confirmed that the applicant was considered for t:he said 

promotion, but the OPC did not find her fit due to low 

grading in her ACRs .. Accordingly. the t:hrust nf T.he 

grievance of the applicant has been on the tact that her 

ACRs tor~ t.he perj_ods in ClUesti.on have not been written by 

the Ofti.cers under whom she directly worked. She has also 



taken upon herself to plead that the Confidential Reports. 

which were not of the desired level, were essentially 

detr~imenta.l to her service interests and B.s such B.dverse to 

her career and. ~herefore. shoiJld have been conveyed to her" 

The same having not been done, the action ot the respondents 

in not promoting her as Stenographer Grade-TI is arbitrary" 

She has also argued that the post being a non-selection 

post. her ~Rs. which were essentially not adverse in nature, 

should not have stood in her way to being recommended tor 

promotion as Stenographer Grade-IT. She has further pleaded 

that her work has been appreciated by all concerned in the 

Organisation and, therefore. apprehends that her ~Rs might 

have been manipulated and not written by the concerned 

Reporting Officers. She has contended that ~he stand taken 

by the respondents that the gradings given in the ACRs 

cr~nnot. be disclosed ~o the person reported 11pon is not 

relevant to her grBde ,:;~nd, therefore, the same should hav..:a 

been conveyed ~o her :if it WB.s of low nBtu re. Ry mentioning 

the names of the Officers to \.,,hom she used to report, sht<=~ 

has A.J leged t.ha.t her reports hB.ve not been wr~itten by the 

SB.me ott icers .. According to her, average ACRs cannot be 

treated as adverse in the case of promotion to non-selection 

posts tn which a person has to be promoted on the basis nt 

~.en iori ty-cum-t i tness on J y. 

:.:; .. The Fl.ppJ :i.cB.nt has r::ited the deci.si on:<> nt t-:he Hon 'ble 

Supr~eme C:ou rt j_n the CB.se of Parveen Singh vs. State of 

Punjab. ?001-1-SC SLJ-1.18 and also in the case of Nilangshu 

Bhusan Basu vs. Oev K.. Sinha & Others, :?.001.-SCC-8-."1.99 to 

s~1pport her contention that she could not have been ignored 

in th~~ promotion ~d.mply because her C;Rs l"'ere below the Rench 
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Ma.rf< ... Reference ha.s a.lso been rna.de to the decisj.on~. of t.i·::• 

Hon'ble Supreme Gourt in Sawatanta Singh vs State of 

Hary<ma,. "1997-4-SCC-14 to contend thi'l.t ~"t.n opportun:i.ty should 

have been given to her to improve upon" IA•hi.c:h 1o1as not done 

in her case. Relying on the decision of the Hon'ble Supreme 

Court in the case of U .. P.. vs.. Yamuna Shankar Misra &. Anr,. 

1.997-4-SCC-7, she has pleaded that the ntti.cers carry R 

public responsibiUty and trust to write the ConfidentiF.t.i 

Reports objectively, fairly and dispassionately and that the 

Reporting/Reviewing Officer should share the information. 

which i.s not a part of the record with the nfticer 

concerned.. The decision ot the Hon'blto. Supreme Court in the 

case of U.P.. Jal Nigam & Ors v. Prabhat Chandra Jain" ATR 

1.996 sc 1.661" that the average ACR would bto. communicated in 

case it is given RS down-grading the ACR of the previous 

year" the applicant has emphasised her point that the CRs in 

que~.ti.on were never conveyed to her A.nd ,, therefore, should 

not have been taken into a.ccount while considering her ca.~·.e 

tor promoti.on to the post nf Stenographer Grade-TI. The 

need tor the Reporting t')ff ic:er to have consul ted th~'\ 

reported officer havj_ng been emphasi.sed in the deci.sion ot 

the Hon'ble apex Court in Yamuna Shankar's case before 

forming an opinion to make the adverse remarks in the ACRs 

has also been referred to by the applicant. 

<l . However,. the respondents,. confirming the t A.ctuA.l 

details ot the applicant" like the services rendered by her. 

have affirmed that the appli.cant was considered for 

promotion to the post of Stenographer Grade-IT after she 

completed the requisite qualifying service in the post nt 

Stenogr~apher Grade- I IT and that she W<"t.s adjudged "not t j t·." 



by the DPC. ~s the ACRs tor the ~receding tiv~ years were 

l ound t;o be be .low t.hlf'! speci. tied bench mf.l.rk.. They hf.l.ve not 

clarified as to whether the said post is a non-selection 

post and whether the bench mark was applicable to the case .. 

On perU!7'·f.l.l of the C;R Oossier of the ~pp.l icf.lnt produced hv 

t;he respondents before the Tr:i bunal,, i.t is obser~ved tha.t the 

applicant has been awarded gradings of 'average tor three 

y~~f.lrs a.nd 'good' tor two years out nt the five years in 

question. namely. 1.996-97 to 2000-2001. tnr the OPC helri 

dur--ing ?00.1-?00?. ,. and ·:::wadings of r.wo 'a.v.Pra.ge' ,, two 'good' 

B.nd one 'out:stf.lnding' tor tht?! OPC he.ld dur·i.ng ?.00?-?003.. Tt 

i ::::. fqrther obsl?!rved thf:l.t the ACRs nt the f.l.pp.li.cant: were 

wri.tten during the period in question by the lirOIIP 

c.::~.ptFI.ins/Wi n9 Commf.l.nders under whom she had wor!<.ed.. Though 

on the question f.l.s to how they hf.l.ve f.ldopted the bench mar·k 

in the cf.l.:=<.e nt Fl. non-select:i.on post,, they have Stibm:i tted 

thf.l.t there f.l.re certai.n gui . .l.d-l.i nes tor con:~:ddering ;:u' 

officer as 'ti.t' and the ofticl?!rs cate9orised as 'tit' are 

placed in the order of their seniority in the tirade tron' 

which promotions are to be made.. They have clarified that 

while the grB.di.ng 'B.v~wage' wo11.l.d not be tf.lken as f.l.n a.dver:c::;~~ 

remark. it cannot be re9arded as complimentary to the 

officer· .. The decisions ot the Hnn'ble apex Court. which 

hR.VI?! bl?!en rAlied upon by the a.pplicf.l.nt a.rP., in ·t:he opinion 

ot the respondents, not app.licablt?! to the i.nstant case. 

Tl"li?!Y hf.l.ve <'l . .l.so not tound tFI.VOtlr ~to!i.th the submission 0t t:he 

applicant i.n p~ragraph 4 .. ?.6 ot the OA which relates to c~se~ 

which is not the posi.ti.on in the case ot the applicant. 

Accordingly, they havl?! maintained that an overall low 

grading i.s not t:n be rewarded \f\li.th promoti.on.. Jt i:c::-. thti:C::; 



observed that while on the one hand. the rpspondents have 

~dmitted that the post of Stenographer Grade-IT is not a 

selection post and the criterion of seniority-Gum-fitness is 

applied, they have insisted that the Government have laid 

down f.l. min i.mum bench mark of '(~ood' tor promotion even tor· 

non-selection posts. 

~. As regards the allegation of the applicant that her 

ACR tor the year ?OOJ.-?00? was not placed before the OPC. 

t:he respondents have submitted thf.l.t the vacf.lnci es pert:f.lin to 

the period as on January, ?001 of the year and accordingly 

t:he DPC '"'as r.onstituted a.s on the ~.aid df.l.te only, wheref.l.s 

her ACR tor the year ?OOJ-0? was to be initiated after 

March, ?00?. As f.l. result,. the ACR tor~ the said period r.oul<i 

not have been placed betnre the OPC. Incidentally they hf.lve 

not confirmed that the grading nt ACR tnr the year ?001.-0? 

in respect nt the applicant was 'Outstanding'. On thl"~ 

(we~.tion nt the ott icers 1mder whom she hf.l.d worked,. they 

have given the names ot the officers as in Parf.lgraph 5.S ot 

t:.he reply A.nd. have A.ccording.) y refuted t:he a.:l.lega.t:i.on of the 

applicant: that her CRs were not written hy the Otticers wjth 

whom she had worked. 

6. The applicant has also submitted a rejoinder in 

which she has contested the averments of the respondents 

111ade i.n some ot the pRragrA.phs ,. which Rre Pf.l.rt: of rer.or<i. 

She has. however. reiterated that her case has not been 

gi.ven a fRir consideration and there has been arbitrariness 

on the part ot the respondents. She has comt='! out quit{"> 

significantly agajnst her CRs tor tht='! periods l99~ - ?001 
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being below the specified bench mark, taking a position that 

averagf:'! ACR is not a bar to promotion to a non-selection 

post .. She has also questioned the Officers as named by the 

respondents as having written her CRs being not competent 

c;.-t•f icers .. She has again furnished details of the Officers 

under whom she worked during the period in question. She is 

insistent on the fact that her ACR for the year 2001.-2002 

was 'C)utst(:mding' o.nd the so.me wo.s not placed before the 

OPC" The leo.rned counsel tor the o.ppU.cont ,. during ora.1. 

submission, ho.s submi. tted that i. t was wrong on the part of 

the respondents not to have placed the said CRs before the 

OPC even in other cases, as the vacancy related to the 

subsequent perj_od.. And finally, she ho.s pleaded thF.~.t i. t is 

wrong and irrelevant on the part ot the respondents to have 

held that promotion to a non-selection post can be denied on 

the basis ot low grading in the CRs. 

7.. We ho.ve peru~.ed the record:=:. on the :=:.ubject inc.i uding 

the submissions of both the parties carefully and have 

observed that the case of the applicant was considered by 

thf:'! OPC on the dotes it was due o.nd she was not recommf:'!nded 

tor promotion. as she did not meet the benchmark l.aid down 

tor selection as Stf:'!nographer Grade-JJ. The DPC and the 

respondents have followed the procedure laid down for the 

purpose o.nd o.s such h<=!.ve not meritf:'!d any significant co.use 

for interference wi.th thei.r recommendations/decisions" 

8 .. The facts r· e l A t :i. n g to writing ot the ACRs of the 

st;att by ott icer:'3. who were not competent to wr:i. te them or 

the average reports not being conveyed to the reported 

officer as this plays an adver:=:.e role in the matter of 



0romo~ton, have also been considered by us and we do not 

find any merit in the same, as there are definite procedures 

in matters relating to various aspects of writing of ACRs 

and the same shoul.d have been foll.owed by the appl.icants at 

the appropriate time. There is no doubt that average report 

not h . .. e1ng conveyed to the officer reported 1.1pon. the 

applicant might not have been aware of the same and 

accordingly might not have been represented against at the 

<':l.ppropri f.t.te time. at the same time we do not find 

explanation of the respondents ql!ite satisfactory when they 

that fnr deciding fitness they follow cer~ain 

guide-.l.ines, but they hf.tve not specifi.ed f.lny g'.!ide-l:i.nes It 

Cf:l.n ~hr1s bt:> deduced ~hat the npc; might have followed its own 

parameters, perhaps subjective in natl!re, as these have not 

been recorded in the departmental papers which they have 

produced before the Tri.bunf.l.l, thereby depending mor·e on the 

gradings givt:>n in the ACRs than on the merit of each 

individuf.l.l report, the Sf.l.me hf.lving not been seriously 8.n<:i 

• objt:>ctively considered . The prj.nciples which have ~E>en 

referred to above in the matter of the Reporting Officer 

sharing his or her opinion about the officer repor~ed upon 

so as to improve the performance of the reported officer 

does not seem to have been observed by ~he respondents in 

actuf.tl prf.lc:tice .. It wou .l.d be necessary tor the respondents 

to refer ~o ~he instructions on promotion of officers/staff 

tn non-selection posts instead of evading the matter by 

simply submitting ~hat ~hey have gone by certain guide-lines 

to decide fitness. 

9.. Having rt:>gard to the facts and circumstances of thE> 

case and having observed that the applicant has been dllly 

•• 



considered by the DPC as constituted tor the purpose. 

following the guide- 1 ines on the subject,, "''hi le t"'e do not 

find any reason to interfere with the panel as prepared by 

the respondents vide Annexure A-1. we are not satisfied with 

the explanation given by the respondents in regard to how 

they have applied the bench mark 'Good' in the case of 

promotion of Stenographer Grade-III to Stenographer Grade-IT 

find how they h8.ve defined "t j. t" fol. lowing the bench m8rk 

"(~ood" inspi te of the f8ct that the post ot Stenogr·apher· 

Grade-TI is a non-selection post. To our mind. this 

requires re-ex8.mi.nati on and re-consideration by the 

respondents in order to ens~1re that they are not fol.lowing 

instructions which are not relevant to the C8.Stc'! and th8.t th~~ 

;:tpp1 ic8.nt is not subjected to any injustice whatsoever tor 

t h;:t. t reason .. 

10. With this. the OA is di.sposed of jn terms of the 

above observations/directions. No costs. 

~~~ S-~ 
( SARWESHWAR .JHA) . · (SHANKER RA.JU) 

MEMBER (A) MEMBER (J) 
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