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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH

0A 3156/2003

New Delhi this the 2| $§ day of August, 2004

Hon’ble Mr.Justice V.S. Aggarwal, Chairman

Hon’ble Mr. S. A. Singh, Member (A)

Vinod Kumar Kesri,

$/0 Shri Dwarka Prasad Kesri,
Working as Peon, Group ‘D’ at

Office of Director General of Audit
Post and Telecommunications, Govt. of
India, Dethi-110054.

(By Advocate Shn H.P.Chakravorty with
Shri S.K Arya )

VERSUS
1. Union of India through its
Director General of Audit Post and
Telecommunications, Govt. of India,
Sham Nath Marg, Delhi-110054
2. The Secretary, Department of Personnel
and Training , Govt. of India, North Block,
New Delhi.
(By Advocate Shri Sanjeév Kumar proxy
for Shri Rajiv Shakdhar )
ORDER

Hon’ble Shri $.A. Singh, Member (A)

' Appli'cant

..Respondents

The applicant, who is visually handicapped, is working as a Peon in the office of

the Director General of Audit Post and Telecommunications- Respondent No.l. w.e.f.

1.7.1987.

2. Section 33 of the Persons with Disabilities (Equal Opportunities, Protection of

Rights and Full Participation ) Act, 1995( hereinafter referred to as the Disability Act,

1995) provides that Government shall appoint in every establishment such percentage of
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vacancies not less than 3 % for persons or class of persons with disabili’jtybf'which 1%
" each shall be reserved }'or persons suffering from:- |
(i)  blindness orvlow vision; |

(ii)  hearing impairment;

(iii) locomotor disability or cerebral palsy, in the posts identified for
“each disability. : ' i -

|

For imélementin’g this Act, respondeﬁt No.2 issued OM. date(;.‘ 20.115. 1989 providiné |
reservétion for the physically handicapped in the po;té filled by promcgtion. |
3. The grievance of the applicant is that despite issuance of this OM axj:xd the directions
contained in respondent No.2’s OM dated 18.2.1997 earmarking cert;in points in the
roster for reservation for the physically handicapped pefsons, which was later modiﬁed.
vide OM. dated 4.7.1997 and copies forwarded to all the Ministries and Departments
to ensure that the reservation policy of the Germqlent as si)elt out ingthe igmﬁéfions
issued by the Department in thé above OMs are stﬁctly implementeti by them in the
OfganiSation under thgi; c;)ntrol, the respondents have failed to iéﬁplement these
| directions in the case of the applicant and .he has beeﬁ denied pr‘ovmoi{ion, to the next
| grade. |
4 An attempt has been made to retire the applicént w.ef 11.8.2(?)00 which was
quashed and set gside byvth_e Court of Chief Commissioner for persons mth disabilities
and the applicant was rginstated. When he was not considered for %pfomotion > the
applicant approached the Tribunal in OA 2063/2Q02 which was dis%posed of by the
Tﬁbuﬁal’s mde it§ order dated 7.8.2002 with liberty tomake a.détai-itaid'representation
suppdﬁed by relevant rules:and instructions on the subject iésued by t%le Govt.of India
under the provisions of the Disability Act, 1995 from time to time. If the apprlicant
| makes such arepresentatién, respondents Qould consider and disi)oée gof its by issuing
a reasoned and speaking ofder. The appliia_g_xt contends that even thfough he made a
represeﬁtétion, the respondents'h'ave no% pﬁssed any such order and in fi'act asked him to

supply the rules and regulations of rec-mitmentvand_promotion appliceilble in his case.

}
DZ/ - | |



O

5. For imﬁiemenﬁng the policy for reservation for persons with disability during
recruitment and promot‘ion, according to the applicant, posts in clerical cadre have been
identified for visnally handicapped perséns and respondent No.1 has not followed these -
instructions. Hence leaving the applicant with no other choice but to spproach the
Tribunal through the present OA. Moreover, respondent No.2 in his OM dated
18.2.1997 regarding reservation for physigally handicapped persons has inserted the
féllowing sub-clause: |
“ In the cases where the percentage of posts
Jitled by Direat Recruitment is 75% or more,
no reservation will be provided for any
- category including the Physically Handicapped
while filling up the posts by promotion”

thereby denying reservation for persons with disability during promotion, which is

against the objectives of the disability Act, 1995. |

6. Applicant urges mm he was entitled for the first point in the post of LDC in the

scale of Rs. 260-400/950-1500/3050- 4590 at least after July 1997 on the basis.of OM

dated 20.11.1989 read with OMs dated 18.2.1997 and 4.7.1997 because he is entitled
for promotion under 1 % vphysical handicapped quota for blind persons.

* 7. Applicant pleaded that he has a fundamental right to be considered for promotion
to the higher grade under Articles 14 and 16 of the Constitution (;f Indiaand also as
held by the Apex Court in a Constitution Bench in Ajit Singh II’s case Vs. State of
Pnhjab (1999(7) SCC 363). Accordingly, he praﬁ that sub-clauge (ii) of OM dated
18.2.1997 (Annéxure A-2) may be quashed and set aside and the respondents be
directed to consider him for promotion and ACP with arrears of pay.

8. The OA has been contested by the respondents on the ground that in order to
implement the reservation orders for physically handicapped persons, an Expert
Committee was set up by the Ministry of Welfare to identify tﬁe jobs which can be

performed by various categories of physically handicapped persons without loss of

productivity. The Committee submitted its report on identification of jobs in 1986. The

o



- fomr
NV
Govt. of India issued orders for providing reservation to physically'handicappéd

persons vide O.Ms dated 13.3.1981 and 3.12.1992, with the proviso:

“4, Where a Department considers that it is not
peossible to provide for the physically handicapped to
the extent of the reservations in view of the nature oj‘
duties expecied to be performed by the employees i in
any particular Department, that Department could be
partly or fully exempted from the reservation orderis:
The grant of such exemption shall be decided by an
inter-Departmental Commiitee to be set up by the
Department of Social Welfare, on which the
Department of Social Welfare Department of
Personnel and AR, Department of Health and the
Administrative Department concemed would be
represemed"

Further the reservation for the physically handicapped persons in Group ‘C* and ‘D’ in
posts filled by promotion has been introduced by OM dated 20.11.1989 s%;ubject to the
following conditions:

“The appli cability of the reservation, will, however, be
limited to the promotions being made to those posts that are

identified as being capable of being filledheld by the |
. appropriate categmy of physically handicapped”. b

Accordingly, the physically handicapped persons are appointed/promoted %pnly against
posts which are identified as suitable for them. |

‘,

9. The applicant is a Peon working with respondent No.1 and the next avenue for
promotion is as Audit Clerk, which admittedly has not been identified as one of the
~ posts suitable for persons with visual di#bility, hence he could not be proihoted. The
‘applicant also could not be considered for grant of financial upgradanon under the
ACP as condltlon No. 6 of OM dated 9.8.1999 (Annexure R-4 )issued by respondent
- No. 2 makes 1t clear that that scheme can only be extended to those personﬂs who fulfil
the normal promotional norms. The applicant, therefore, could not be coxélsidered for
financial upgradation under the scheme. |
10, | The respondez-lts. stéted that the applicant was initially appointe,dza_s aPacker

~ on ad hoc basis against the post identified for visually handicapped in the Ministry of
- .
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Food and Civil Supplies (Depa‘rtinent of Civil_Supplies) in 1981 and was working
| against a supernumerary post in surplué cell.. Subsequently, he was appointed as a
Peon (Group’D’) under f'espondgnt No.1 on his transfer from thz}e strength of Central
(Surplus Staff) Cell even though the post had not been 'idegntiﬁed for visually
handicapped persoﬁs. Réspondent No.l.protested against the positing of the applicént
but they were forced to accept his appointment as the order from &hé surplus cell were
of manda_to“xy natufe. | |
1L The applicant was retired from service on medicaiI grounds with the
entitlement of pensionary benefits in public interest after he w:{:s declared unfit by
Dr.Ram Manohar Lohia Hospital to the type work he was requil%ed to do. However,
was reinstated in compliance with directions of the Tribunal issuéd in OA 1797/2001
on 7.8.2001. 'ihe apﬁlicant’s ﬁade a representatation in complién;ice with Tribunals’s
order in OA 2063/2002 dated 7.8.2003 but did not support it byi’-i relevant rules and
-instructions ahd the provisions with the Disability Act, 1995 as pér directions of the |
Tribunal. under which he can be considered for promqtion to LDC. ".

12. So far as the contention of the applicant for providing reservation in
; | ‘

promotion when the element of direct recruitment is 75% or mor;e, the respondents . -

pleaded that as the interest of persons with disability is taken care of in the direct

i .
recruitment quota reservation has not been provided. Hence an exception cannot be

made in the case of the applicant or physically disabled person..

13. We have heard the learned counsel for the parties and h{ave gone through
the records. | !
14. First we take up the issue of non provigion of reser@ati&_n for physically

disabled ﬁersons in cases where percentagé of direct recruitment is "/'15 % ormore. We
find that sub-clause (ii) of of Para 1 of OM dated 18.2.1997 lays down the
procedure/provisions in case of promotion. It is seen that reéet%vation has been
provided for physically handicapped‘person'}s in promotion as long as d%lirect recrﬁittpent

is less than 75 %. The reason for not providing réservation in case direct recruitment
' i
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ig 75 % or more is that no reservation is provided for any categories, including
physically handicapped persons and as such we see nothing obn;oxio;xs in the
stipulation. In view of this the claim of the applicant for promotion »toé the next grade
of LDC on the basis of reservation for physically handicapped against fbster point has
no basis.
15. Néw we take up the question of right of the applicant for consideration for
promotion in his turn against non reserved vﬁcancies. It is establishe‘ki,law thét the
applicant has a fundamental right for consideration for promotion as any other
~employee in his tum The respondents contend that promotion can (;rinl'y be granted
against identified posts for physically handicapped person. The respondgnts rely upon
OM dated 20.11.1989 stating that this OM lists the posts suitable for employment for
persons with physical disability. However, in the case of the applicant tﬁé promotional
post is Audit Clerk and this post has not been listed as a post to which persons with
visual disability can be promoted. Further no feservatidns are to be provided for any
categories including physically handicapped when the percentage of direct recruitment
is 75 % or more. We have to see whether the fundamental right of the ai:plicant to bé
| considered for promotion 01; his own tum will be curtailed becauée of his disability.
For answering this question, we look to sub-clanse (2) of Section 47 of the Disability
Aét, 1995 which reads as under:

“(2) No prometion shall be demed to a person merely onthe
ground of his disability;

Provided that the appropriate Government may, having
regard to the type of work carried on in any establishment, by
notification and subject to such conditions, if any as may be
spedified in such notification, exempt any establishment from '
the provisions of this section”.

This Section is very clear that promotion cannot be denied merely on the ground of

Disability. In case an establishment is unable to appoint persons with disability it

will have to seek exemption from the provisions of this section through anil)tiﬁcation.

. i
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16. 1t is not the case of the respondents that their establishment has been exempted
from the provisions of this section . In fact, they have placed on record C&G letter dated

8.3.1996 which deals with the subject of reservation of jobs for p}lxysically handicapped

l
persons in Group ‘C’ and ‘D’ posts applicable to their organization. Respondent No.1

1.

has not been exempted from this section. In view of the law laid down in sub-rule 2 of

Rule 47 of the Disability Act, 1995, the respondents have to conjlsider the case of the

_ |
applicant for promotion along with his juniors, if the applicant is otherwise eligible. He

|

17. OM dated 2821986, annexed as annexure R 1 by the respondents, deals with

cannot be denied promotion mérely on the ground of disability.

the question of reservation of jobs for physically handicapped pers{ons in Group ‘C’ and
_ : |
‘D’ posts and stipulates that : i

“The list of jobs/identified by the Committee is by no means.exhaustive
and Ministries/Departments etc may have to further suppler'\nent this”,

It is thus clear that to give effect to the aims and objectives of persc%ns with Disabilities
Equal Opportunities, Protection of Rights and Full Paﬂicipatéon) Act, 1995, the
respondénts are required io make all r;easohable efforts to accomrinodate persons with
disability by éupplem enting to the jobs identified or considered suitabl?e fm" reservations for
| ph&sically disabilit¥ person. They cannot limit the right to be conside}'ed for promotion to
only identified _]obs They will have to prowde asuxtable avenue for promotton for persons
with dlsablhty by supplementing the jobs identified by the Commxttee or find within the
non identified categories some assignment that the applicant can perfgnq.
18. On the question of grant of ACP benefits, the respondenzts have urged that
condition No 6 of the ACP for grant of financial upgradation does noé make the applicant
eligible as he does not fulfil the normal promotion norms. Conditiim No.6 of the ACP
reads as under: |

“ Fulfilment of normal promation. norms (benchmark, d%pmmmz

examination, seniorily-cum-fitness in the case of Group ‘D! employees

etc) for grant of finandcial upgradations; performance of sudz duties as

are entrustedtothe emplay ees together with retention of old demgnatwns
Sinancial upgradations as personal to the incumbent for the stated

va
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purposes and restriction of the ACP Scheme Jor finandal and certain
other benefits (House Building Advance, allotment of Government

accommodation, advances, etc) only without conferring any privileges
related to higher status ( eg, .invitation to ceremonial fundions,
deputation to higher posts, etc) shall be ensured for grant of benefits
under the ACP Scheme”.
A plain reading of condition No.6 makes clear that for vbec.oming. eligible for ACP
benefits the normal condition of bench mark, departemental examination and seniority-
cum-fitness are to be taken into consideration. There is no mention of physical diéability
being a bar. In fact if ACP Scheme is read along with sub clause (2) of Séctioﬁ 47 of the
Digability Act, 1995 wherein it has been stated that no promotion shall i:)e denied to a
person merely on the ground of his disability then it is clear that physical disability, by
itself, cannot come in the way for consideration for granting of benefits under ACP
Scheme. |
19. Inview .of the foregoing, we dispose of this. QA with the following directions:

(i)  The applicant is to be considered as per rules, for promotion to the post of LDC
on the date when his juniors have been promoted by identifying suitable post
for the purpose either within the department or elsewhere;

(ii)  The applicant is eligible for grant of benefit of financial upgradation under the
ACP as per rules and norms without taking into consideration the question of
visual digability.

(iii) The above exercise shall be complied with by the respondents within a period of

our :C)nths from the date of receipt of a copy of this order.

( $.A. Singh | - o (/v%sm6

Member (A) _ Chairman






