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Justice v.s. Aggarwal:-

Since the parties are common~ it would be in 

the fitness of things to dispose of the following 

three Original Applications by a common order: 

(1) O.A.NO.Z947/Z003 

(Z) O.A.N0.309Z/Z003 

(3) O.A.N0.3141/Z003 

O.A.N0~2947/2003: 

z. The applicant was directly recruited as a 
. ;. .. •: . . . ~ . .. ... ~ 

member of the Indian Administrative Service (1982 

~atch, Maharashtra Cadre). He wai'~a~lier ·conveyed 

the remarks cibout the act and conduct pertaining to 

his assumption of the work while he was.at Lal Bahadur 

Shastry National Administrative Academy, Mussoorie. 

The applicant had challenged the said remarks and 

finally succeeded in the Supreme Court~ The same had 

been expunged. He has filed OA 2947/2003 seeking 

setting aside of the inquiry report dated 1.1 1.2003. 

3. Suffice to mention that departmental 

proceedinas had been initiated against the applicant. 

Ther·eupon -an . i nqui r- y officer had been appointed. The 

article of dharge reads: 

"Shri Vijay Kurnar~ !AS has been 
reinstated in Government Service after 
revoking his suspension under Government 

i 
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order. General Admini s tration Department 
No.AIS - 19 88 / 21 15/ C R - 218/BBX-A~ d~ ted the 
13th May 199 6 and unde r D.O. letter, 
General Admini s tration De partment 
No .AE0-1 19 6/181-9 6/X , dated the 7th June 
1996, he ha s been appointed as Deputy 
Sec retary in the Soc ial Welfare. Cultural 
Affair s a nd Sport s Departme nt of 
r<'lan t ralaya. Howe ver, l1e has no t taken 
charae of th e sa id post as yet and 
r e main e d absent from duty unauth ori ze dl y 
a nd l ef t hea dqu ar t e r s witho ut the 
e xpressed permi ss i on of , the compe tent 
authority. 

·;·;- · Thus he has acted in a manner 
unbecoming of a member of the All India 
Se rvices and t herebY cont r aven e d 
provisions of the Rule 3 of the AIS 
(Conduct) Rules, 1968. ·· 

The record reveals that t he . inquiry 

officer had submitted the report on 2.9.2003. The 

applicant seeks quas hing of the said report on various 

pleas. 
---

5. Needless to state that, in the r eply filed 

the application has been contested. 

6. In thi s applicati o n, the appli c ant s ee ks 

se ttin g as ide of th e Me mor an dum dated 5 . 10 .1 99 8 a nd 

t he le tter of ZO. 9 . 200 :3 . He has bee n served \o\' j_t h 2 

memo r andu m un der Rule 10 of th e All Ind ia Services 

(Oisciol i nE:e ar1d ApDeal) Rules . 19 69 as ki na hi.rn to 

of u·,e asse t--t. ions made bv t. l1 e r·espo n den t s in this 

, .. e Q a , .. d a r e : 

"I t i s seen U1d.t Sl1ri Vijay Kuma r 
IAS ha s submi t ted UH" r t!t UnJ s for tr1e 
years f ro m 19BZ t o 199 1 but he ha s f a i led 
to subm i t. any retur n th e reafter . 
Moreover . t he i nquries ma de through t he 
Anti Co r r up ti on Bur ea u i nto s ome of t he 

'.I 
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complaints against Shri Vi jay ./~ u~ar:;J~ave 
revealed that he had purchased a !plQt. Pf 
land for Rs . 45,000/- . <Fol· ty .. : Five 
Thousand) in t he name of hi s wife from 
one Shr i Arun Khanna in the yea1· · 1989 and 
co ns tructed a two s tori ed house thereon 
during t he years 1990 to 19 93 . Shri 
Vijay Kumar has neither ob t a ined prior 
permi ss ion for t he sai d 
pur c hase/const ruction no r .... ..... .. has he 
s ubmitted any informatio n a bout this in 
the annual returns which were filed by 
him upto t he year 1991. Sh 1· i Vijay f\ umar 
has thus fa iled t o comp ly with the 
prov1s 1ons co ntained in sub rules 1 (a), 
(2) and (4) of the Rul e 16 of the All 
India Services (Conduct) Rules, 1968." 

n·,i s ha d been conveyed on 5. 10. 1998. Vide s ubseque nt 

let ter of 20.9.2003 whi c h the applican t also seeks to 

be quashe d, he had been told to submit his 

representation within 15 days. The said letter reads: 

~·; ·-. 

"To 

Shrt Vijay K~mar IAS 
House No. C-8-:-C~ •. ..... .. 
Pandav Nagar.~ __ ; ! 

Patpar Ganj Road . 
Delhi (E)- 110 092. 

. ; 

- ~·· 

' 

Subject: · Department al Proceedings under 
Rule 10 of AI S (D&A) Rules, 
1969 against Shri Vijay Kumar, 
IAS. 

Sir! 

I am direc ted to refer to this 
Department 's memorandum of even no. 
da t e d 5. 10. 1998 and le t ters of even no. 
date d 2 .1 2 .1 998 . 6.1. 1999, 1. 6 . 200 1 ·& 
29 . 7 . 2 003 on the s ubject me ntion e d above . 
It i s s t ated tha t the c opy of the said 
memo r a ndum was sent on you r officia l 
cor responde nce a ddress vide letter dated 
29.7. 200 3 . Hen ce yo u are requeste d to 
s ubmit vour representation if any in 
writing on the said c harge memora ndum to 
t he disciplinary authority wi thi n 15 days 
of t he rece iot of t hi s l e tter . It i s 
a l so to in fo rm yo u that i n case of yo ur 
failure t o s ubmit the representat i on 
within the t ime s tipulated the decision 
in thi s case wi ll be tak e n exparte as per 
the pr·ovision of /d S (0&/1.) Rul es, 1969." 

~.- -- -----. .. 
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7. By this application, the applicant seeks 

quashing of the order of 7.6.1996 'A'ith consequential 

relit:~fs. The said order reads: 

"Dear 

-After revocation of suspension 
vou are appointed to the vacant post of 
the Deputy Secretary, Social Welfare. 
Cultural Affairs & Sports Department. 
Accordingly. you may acc~pt the charge of 
that post. __ . _ --------··-··-· .... 

Yours 

':sd/­
co.K.Afzulpurkar) 

.,,---- _SI,r_i __ Vi jay ___ Kumar _______ , 
I.A.S. 

- ~--- ... · 

,._,·. 

O.O.Letter N6.AEO 1196/181-96/X 
General Ad~i~istration Departm~nt 
Mantralaya.-· Mumbai 400 032 
Dt.. _7th. June~" 1996._''. 

8. The said relief is -being claimed primarily 

on the ... ground_. that the. order ·of reinstating the 

applicant dated 13.5.1996 is invalid. The order is 

not bonafide and it is motivated. 

9. The said application also is being 

contested. 

10. We have h<-:eard the applicant. \lliho appeared 

in person, and the respondents learned counsel. 

appearing on behalf cd' the State of f11aharast1tra 

(Respondent No.Zl. 

11. Along •,~•it/1 OA Jl·iJI/2'003, 2n aoolication 

(MA No.?722/Z003) has been filed seeking condonation 

of delav. It has been pleaded U1at the alleged order· 

of revocation of susoension and reinstatement of the 

applicant in serv:Lce dated 13.5.1996 and the impugned 

I 0 fl.-r/1 _ ____.p 
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orde1~ Qf __ 7. 6~-1_:996_~ __ were the __ subjec_t_~_,_na;_~_t,~.~~--of.~~cootempt 
' ·I' • . . ' 

Y.!'. 
·i·,;· 

Petition No.2t+1/1997 in Civil Appeal No.'; 34.64/(987; 

The Supreme Court had been pleased to issue notice and 

subsequently the petition was dismissed but liberty 

was granted to tl1e appl-icant to challenge the impugned 

order of posting. 

12. Consequently, once the applicant had been 

permitted to file the application before the Tribunal, 

he preferred OA 1714/2003 and this Tribunal had 

allowed his MA praying for condohation of delay. This 

Tribunal had disposed of the said appiication on 

18.11.2003. _ Since_ the_ applicant has illegally been 

deprived of 

., accol-ding to 

application 

-his pay 

him, there 

which may 

and allowances, therefore, 

is a delay in filing of· the 

be condoned. The prE?sent 

... 

application is stated to be a sequel to -the ~rder-·· · 

passed by this Triburial on 18.1l.2003 ih OA 

No. 1 7 1 4/ z 0 0 3. 

13. Subject to the other findings about the 

maintainability of the present application, if the 

present petition is a sequel to the :earlier order 

passed by this Tt-ibunal on 18.11.2003, ...,,e find no 

reason to conclude that delay should n~t be condoned. 

There is just and sufficient ground for condonation of 

delay. Accordingly, we condone the delay. 

1 4. Reverting back to the merits of the said 

application No. 3 1 LJ. 1 I 2 0 0 3 • Once the order of 

revokatio~ of suspension had been quashed by this 

Tf' i huna l as a necessary corollary, the applicant 

·~ .. 
'.I 

i 

) 

I 
. ! 
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appeared in person, argued that the impugned order of 

7.6.1996 asking him to accept charge of the post is 

invalid and in contravention of Rule 5(8) of All India 

(Discipltne and Appeal) Rules~ 1969. 

15. Admittedly, in the earlier Original 

Application filed by the applica~t~ he had claimed the 

following reliefs: 

.. "8. RELIEFS SOUGHT: 

In the facts and circumstances of 
the case, it is most respectfully prayed 
that this Hon"ble Court may be graciously 
pleased to: 

a) Quash and set aside the 
impugned order dated 13;5.96 (ANNEXURE A) 
to th.e ex' tent of contraven tioh of Rule 
5-B of All India Services (Discipline.and 
Appeal) Rules, 1 969 ~ ~.'ith '-: consequential 
benefits. _ 

impugned 
.5. 10.98~ 

b) tuash and iet aside the 
orders dated ... 7.6.96,_ 4.5.98, 
18. 9. OZ and 27. 3. 03. (ANNEXURES 

E and F), with consequential B~ C, 0, 
benefits. 

c) Direct responden:t no. Z to make I 
bona fide reinstatement •· and posting 
orders. in cornpl iance ~,o,•i th Rule 5-B ·of· 
All India Services (Oi,cipline and 
Appeal) Rulesl 1969~ 1.1.•ith consequential 
benefits. 

d) Direct respondeht no.z to pay 
full saJ.ary for· the period 1.5.88 till 
date. with inter·est and compensation for 
d a 111 a 9 e s c a u-::-; e d to h i m a nd h i s fa rn i 1 y 
fllf.Jrnbers, \,!:L th cunseouential· benel'i ts." 

The said OA rJo. 171<u'Z003 \.\'aS decided on H1.11. 2003. 

This TrthtJrkd t-li'tc:i con:.;idered Rule ~S(B) of tt•e Rules 

refEnTed to above and record('"d: 

"2:3. If one l1as regard to above, 
when a member of service Who is under 
susoension is re-instated,it is incumbent 
uoon u-,e author) ties concerned~ \o!hile 
ordering re--instatement, to make a 
specific order regarding pay and 
allowances to be paid to the member and 
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to decide whether:- or not t'he ;;,said ~e;~-o~--­
of suspension she:lll be · l:'r'~{te'(f as_ a 
period spent on duty. If it i { found 
that suspension was wholly unjustified, 
under clause (3) ot the Rules ibid, 
suspension period is to treated as a 
oeriod spent on duty and a member is to 
be paid full pay and allowances to which 
he was entitled. Ho~t~1eve1-, __ as pe,- clause __ 
(6), where suspension is revoked pen~ing 
finalisation of the disciplinary 
proceedings, any order passed under 
sub-rule (I) shall have to be reviewed on 
its own motion after the conclusion of 
the proceedings by the authorities 
concerned." 

Jh~ Tribunal -~hereupon held that an order had to be 

passed pertaining to the subsistence allowance in 

terrns ·of U1e Rule 5(8) of IAS (D&A) ·Rules~ 1969 which 

this Tribunal had reproduced. It was furttJet· held: 

"Z4. If one has regard to above, 
th~ only logical interpretation to be 
given __ to the_ aforesaid provi-sion is that 
as soon -.a$-<'- a'''' member of service . is 
re-instated, whether he is facing enq~iry­
or not~ an ~orde'r 'in terms· of rule 
5(b)(1)& ·(3)~has·to be passed. From the 
perusal of the: order passed. by - the 
respondents, it transpires · that the 
order ·of suspe~si6n w~s revoked and was 
subjected to 6o~pletio~ of departmental 
enquiry and the-question of regularising 
the suspension period has been kept in 

• abeyance whereas the same has to be 
~decided for the reasons to be recorded . 
'As such keeping the suspension to be 
_decided after completion of disciplinary 
proceedings and non-payment bf 
subsistence allowance is violative of the 
dictum laid down by the Apex Court in 
CC!pt. M.Paul Anttwny vs. Bharat Gold 
M i ne s . 1 9 9 9 ( z ) JT tl 56 . 

25. We are of the considered 
view that respondents are bound to pass 
cH1 o r de r u n cl e r- r u l e 5 ( b ) a n d t h e 
aoplicant is entitled for pay and 
allowances as oer rules on decision to be 
aTr.i.ved at by· the respondents C!nd also 
~eeping in view the pendency of 
ci:i.sciDlinary proceedinas. 

26. As regards claim of the 
applicE:!nt for grant of pay E:!nd allowances 
'fr-orr' 5. 6. !996 i.s concerned, as the 
~pplicant, without express permission of 
~he competent authority, has failed to 
b r i n g on U:-! cor d an y c red i b l e m a t er· i a l 

--· -::.__-_--.. ---~---·-

·r 
1 
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showing that he has joined the oast of 
Deputy Secretary in Social :,welfare 
Department, having not worked on the post 
by the applicant! at present he is not 
entitled for this relief of grant of 
salary for the aforesaid period: 
However, the aforesaid period shall 
remain subject to pending finalisation of 
the disciplinary proceedings and on 
culmination, the law shall take its own 
course.. However, we observe that in the 
event, the applicant joins the post of 
Deputy Secretary in the Social Welfare 
Department, respondents shall start 
paying him the salary as per r~les. We, 
~t present, are not inclined to allow the 
prayer of the applicant for grant of 
salary for the perio

1
d ·from 1996 till 

date. 

27. In the result, as the 
applicant has prayed for multiple 
reliefs, which is barred under Rule 10 of 
the CAT (Procedur-e) Rules, 1987, the OA 
is partly" 'allowed. Impugned order dated 
13.5.19~6 is quashed and~_set aside. 
Responderlti: · .a. re directed to pass. a fresh 
brder in so far as treatment ~f -
suspension.period is concerned under Rule 
5Cb) of the_Rules ibid within a peri~d_of 
three monthi from the date of feceipt of 
~ copy· bf. this order. Whatever. is 
entitled . 'in the shape of subsistence 
allowance 6r ·the pay and allowances as a 
6onsequence of revocatio~ of suspension, 
ihall be paid to the appl{cant within the 
aforesaid period. As regards 
disciplinary proceedings, in case any 
flnal order is passed, applicant shall be 
at liberty to take recourse in accordance 
... .rt th la~·. Na. costs." 

16. These facts clearlY show that this 

Tribunal had not quashed Uie order of 13.5.1996 

whereby the suspensio11 of the applicant had been 

l•'iti!dra...,•r~; It 5.s true that U1is Ttibunal in the order-

!'~ Ci s se d. r t:~ cor de d t ha t the i m o u •;J n e d or de I' of 1 3 . 5 . 1 9 9 6 

is nuashed but in thE~ subsequE~nt li.ne it <...•as made 

clear U1<"lt. r-espondents had to pass i'J fr·esh order so 

far <JS tl':e :susuensi.on oer i.od is corJcerned under Rule :) 

( 8) of the RulE!S. ~t.•i thin a period of UJr--ee months. 

This makes it clear that the main order whereby the 

suspension v.1as r·evokedl 1<11as not ·quashed. The order· 

• .. 

'1 
I 
I 

'l 
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j 



p: - '1 
l 

I ' 
\./ 

····.,··." 

[ 11 ] 

passed by this Tribunal should be read a~ a_ whole and 

not one line in isolation of the ~est. In fact, in 

paragr-aph 26 which ~~·e have repr-oduced above, the 

Tribunal recorded that the applicant had not brought 

anything on the record that he joined the post of 

. Deputy Secretary in Social Welfare Department. It 

1.ven t on to hold further that if the applicant joins 

the _post _of Deputy Secretary, the respondents shall 

start paying him salary as per the Rules. This 

clearly shows that the revocation of the suspension 

order was not quashed, otherwise ~· question of 

permitting the applicant to join the post of Deputy 

i Secretary in the Social Welfare Departm~nt would not 

have arisen. 

17. To state· tr:at, in the earlier OA from 

which we have quoted in extenso, this Tribunal had 

_recorded that the applicant had prayed for multiple 
( 

reliefs which was barred under Rule 10 of the Central 

• Administrative Tribunal (Procedure) Rules, 1987. But 

. the Tribunal had not recorded that only the prayer was 

confined to the subsistence allowance and the other 

prayers had been permitted to be withdrawn to file a 

fresh petition. If the oetltion had been dismissed on 

above .. the fresh oetition would·not be maintainable. 

the other contentions of the aoolicant because we hold 

that in the present application. the said relief 

cannot be claimed because the-:> irrrnuc:_-1ned order is a 

'"I 
l 

: '. 
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sequel to the order passed whereby the suspension was 

revoked and applicant was posted on a particular 

place. 

18. Reverting back to the other applications, 

namely, OA 2947/2003 and OA 3092/2003, as already 

pointed above, in OA 2947/2003 the applicant seeks 

quashing of the inq~iry report of 1.11.2003 and in the 

other Original Application t;.lo. 3092/2003, _ he seeks 
I 

_setting aside of the order of ~.10~ 1998 and the letter 

of_20.9.2003. ___ In these orders, on 5.10.1998, a notice 

to show cause has been served calling for _the_ ~ 

representation, if any, of the app!icant for an action~ 

proposed under Rule 10 of the All India. Service 

(Discipltne & Appeal) Rules, 1969. 

19. We had P4t it to the applica~t as to how, 

at this stage, the petition "'-'Ould __ be maintainable 1 

because no final order 1·1as yet been passed. The • applicant had referred to various precedents to 

contend that his fundamental rights are affected.t He 
' 

referred to Articles 1 (+, 21 and 51 (A) of the 

Constitution of India. In the peculiar facts, we find 

that it would be an exercise in futility to go into 

the rnE~rit~- of the matter. Tt·lj_s is for· the r·eason tt1at 

the illC!Uirv had been started agaiitSt tile applicant. 

more than five years ago and even the show cause 

notice in the subsequent oetition, under Rule 10 of 

tr1e CCS (CC/\) Rules, .is of tile year~ 1998. 
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zo. that 

his fundamental rights are affected~ would be 

improper. The applicant may take legal and factual 

pleas. if any~ when the final order is subsequently 

passed. Therefore, in all fairness to the applicant, 

who had referred to us some case laws on the subject~ 

we deem it unnecessary to delve into this controversy. 

21. As already referred to above~ in one case 

the applicant seeks quashing of the inquiry report and 

in the other, a show cause notice issued under Rule 10 

of the ccs (CCA) Rules~ 1965 pertaining to certain 

minor penalties whereby the representation of the 

applicant is being called. 

22. We kno1.1.• from the dec.ision .of the Sup~ .. eme-
' 

" . : .. ·;~. ~-·-~·-~-::.:·: ~· '. 

Court in the case of SHRI .CHANAN SINGH v .. REGISTRAR, . 
--

CQ-OPERATIVE SOCIETI~___ev_NJAB...A.t"D OTHERS, AIR .1976 -se 
. . . . 

1821 that when a show-cause notice Js served, the 

petition challenging the same ordin~rily would be 

In the cited case, the disciplinary 

proceedings were dropped by the inquiry officer who 

was not competent to impose the punishment. The same 

were revised by the competent authority and a fresh 

show cause notice was issued. It was held that such a 

sho~o;.' cause noU.ce could not be challenged. The 

petition was dismissed as oremature. The Supr-eme 

Cour-t helci: 

"5. Oth~?.r obstacles in the way 
of granting the appellant reJief were 
also urged before the High Court and 
before us, but we are not inblined to 
investigate them for the ,short reason 
that the writ petition was in any case 
oremature. No punitive actioA has yet 

t . 
i I r -~ 
~ I 
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L 



. '•f • .... ~:· 

[ 14 ] 

been taken. It is diffic0lt to-. state~ 
apart from speculation, what the 6utcome 
of the proceedings will be. In case the 
appellant is punished, it is certai.nlv 
open to him either to file an appeal as 
provided in the relevant rules or to take 
other action that he may be advised to 
resort to. It is not for us, at the 
moment, to consider whether a writ 
petition will lie or whether an 
industrial dispute should be raised or 
whether an appeal to the comoetent 
authority under the rul~s is the proper 
remedy, although these are issues which 
merit serious. consideration. 

6. We are satisfied that, 
enough unto t1"1e day ; .being the evil 
thereof, we need not id1.1.•ell on problems 
which do not arise iri the light of the 
view we take that there is no present 
grievance of punitive action which can be 
ventilated in court. After all, even the 
queition of jurisdiction to re-open what 
is claimed to be. a closed enquiry. will~ 
and must, be considered b~ the Managing 
Director. On this score~ ~~ dismiss the 
appeal but, in the circumstances, without 
costs." 

. . . ' . 

2 3. Similar 1 y in the case->-~Qf .. STATE OF UTTAB. 

SH_f?J BRAHM DATT SHARMA "AND ANOTHER~.. AIR 

1987! se 943, a show cause notice had been served to a 

Government servant called upon to show cause. The 

same was challenged and the Supreme'Court held that 

the purpose of issuing the show-case notice is to 

afford an opportunity of hearing a~d thereafter a 

final dE~cision i1as to be:, taken. Inte1:·re1 ence, at this: 

s taiJS. 

oetition was stated to be premature. Tire Sup1·erne 

Court heJ.ci: 

" 9 . Tll e H i 9 h C o u r t r,; c::~::·. n o t 
justified in quasi·rirrg Ulf? slrOI•I' r:.:au~:e 
noti6e. When a sho~ cause notice is 
is.sued to a Ccrvt. -.;ervant:· urrd;::>r· a 
·;t.atutorv OI"OVisiorr callirrg upon him to 
sir0\111 cause, orc.Hnar·i 1 y titt:, Ciovt. :::e1·vant 
rnu·::.t place his case before th~ authoritY 
concerned by showing cause and the courts 
should be relucti::trrt t.o i.nterfert.~ r.,.ri th the 
notice at that stage unless the notice is 
shown to have been issued oalpably 

I 
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without any authority of lai#'f. . The 
purpose of issuing show cause notice is 
to afford opportunity of hearing'to the 
Govt. servant and once cause is shown it 
is open to tile Govt.. to consider the 
matter in the light of the facts and 
submissions placed by the Govt. servant 
and only thereafter a final decision in 
the rna t te1~ caul d be taken. Interference 
by the Court before that stage would be 
premature. The High Court in our opinion 
ouaht not to have interfered with the 
show cause notice." 

24. The same principle was carried forward in 

1994 (Z) SLJ 77. The Supreme. Court held th,at the 

inquiry has to be held by the disciplinary authority 

and gr-anting t'elief at the initial stage is not 

permis~ible and to that effect~ ... therefore~ the 

(.
1

_ .. petition would be. premattwe,_. The..Tribunal. should not 

__ interfere with the. truth or correctness of the 

charge~. Th~ findings recorded were: 

"6. Iri the case of charges 
framed in a discipl_inary inquir.y the 
Tribunal or Court can interfere only if 
on the charges framed (read with 
irnpu ta tion or particulars of the charges, 
if any) no misconduct or- other 
irregularity alleged can be said to have 
bL~en made out or the ch<'3J-ges fr·amed are 
cont:r-arv to any law. At this stage~ the 
T1· i bun a l has no jurisdiction to go into 
the correctness or truth of the charges. 
The Tribunal cannot take over the 
functions of the disciplinary authority. 
The truth or otl'wr1"1ise of the cliaJ-ges is 
a matter for the disciolinary authority 
logo j_nto. Indeed, even after U1e 
conclusion of the disciplinary 
or·oce(:~di-ngs. i ,~ U10' matter· comes to Cour·t 
<) r T r i tJU n a l . U1 E:~ v have no :i u r j_ s diction to 
look :in to the tr u U1 of the charges or 
into i:he correct.nes:=;; of the findings 
t·ecoJ ded bv the discj_JJlinary auUJol·ity or 
the aopellate authoritY as the case may 
be. fhe function of the Court/Tribunal 
is one of judicial review, the parameters 
o f 1~' h 1. c 1·1 a 1 • e r i:'J ne a t e d 1 y l a i d d m .. ' n by t h i'.; 
Court. It would be sufficient to quote 
tr1 e dE! c i s i on i n H • 8 . G a n d h i ~ E x c i se an d 
Taxation Officer-cum-Assessing Authority, 
Karnal & Or·s. v. M/s Gopi Nath & Sons 
and Ors. (1992 Supp.(Z) S.C.C 312). The 

10 L. 
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Bench compt'ising M.N.Venkatachaliah~ J. 
(as he then ~.<,•as) and A. M. Ahmadi.. J., 
affirmed the principle thus: 

"Judicial review~ it is trite .. is 
not directed against the decision but is 
confined to the decision making process. 
Judicial review cannot extend to the 
examination of the correctness or 
reasonableness of a decision as a matter 
of fact. The purpose of judicial review 
is to ensure that the individual receives 
fair treatment and not to ensure that the 
authority after according fair treatment 
reaches~ on a matter wrtich it is 
authorised by law to decide, a conclusion 
which is correct in the eyes of the 
Court. Judicial revi~w is not an appeal 
from a decision but a review of the 
manner in which the decision is made. It 
will be erroneous to think that the Court 
sits in judgment not only on the 
correctness of the decision making 
process but also on the.correctness of 
the decision itself." 

, I 

7. Now, _ i~ · a Court cannot 
interfere with the-truth or correctness 
of. the_ chat~ges. even in -~:,.a~-- proceeding 
against, _ the final order;- it is 
un-understandable ho~.ca~_tbat:b~ done by 
the Tribunal at the staga.of framing of 
charges? In this case, the Tribunal has 
held that the charges are not ·sustainable 
Cthe findina that no culpability is 
alleged and no corrupt motive 
at tr 5. buted), not on the basis of the 
articles of charges and the statement of 
imputations but mainly on the basis. of 
the material produced by the respondent 
befor~e it, as \4'8 shall presently 
indicate." 

25. No di ffE·rent was U1e viev.• expressed in 

(8) ,::;.c .. 331. In trlE.' c}ted case, a sho\1\.' cause notice 

l'iad tJeen tssueci. Tile i·Hgr1 Court. had entertained the 

F·e t i t. ion, T h e S u p 1· em e c our t r1 e l d t i 1 c.:d. i t w o u l d be 

premature because there was no attack on the vires of 

tt'rl3 :c;tatut:e nor therE' l4'as <Jny fundamental rigltts 

vto la tE!d. The finding:~ oi' the Supr·eme Court are 

reoroduced for the sake of facility. 
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"10. \i!e are concerned~n. this 
case, with the entertainment of the Writ 
Petition against a show cause notice 
issued bv a competent statutory 
authority. It should be borne in mind 
that there is no attack against the vires 
of the statutory provisions governing the 
matter. No question of infringement of 
any fundamental right guaranteed by the 
Constitution is alleged or proved. It 
cannot be said that Ext. P-4 notice is 
ex facie a "nullity" or totally "\.l.•ithout 
jurisdiction .. in the tradi·tional sense of 
that expression - that is to say, that 
even the commencement or initiation of 
the proceedings, on the face of it and 
without anything more. is totally 
unauthorj_sed. In such a case, for 
entertaining a wt~i t ; ·Petition under 
Article 226 of the Constitution of India 
against a show-cause notice~.- at: that 
sta~e, it should be shown that the 
authority has no power or jurisdic~ion, 
to enter upon the enquiry_ i'n ... question. 
In all otl"ret- cases~.. it ... is · only 
appropriate that the party should avail 
of the alternate remedy and show .cause 
against the same before the ~uthority 
concerned and take up the ~objection 
regarding jurisdiction also, then. In 
the event of an adverse decision, it will 
certainly be open to him, to assail the 
same_ either in appeal or revision~ as the 
case may be, or in appropriate cases, by 
invoking the jurisdiction under_ Article 
226 of the Constitution of India.··_ 

26. So far as the fundamental t'ights 

concerned, v.•e have already held above that 

applicant at this stage. after the inquiry repor-t 

are 

the 

has 

been submitted, cannot press into service the said 

fundamental rights. It: cannot: be taken note of at cHJ~' 

tim~~ r:Jt the S~<t!eet 1,1/ill of the ~-:aid oerson, \.,•hen he did 

not take up this plea at tl1e threshold. We, 

therefore. decline to entertc1i.l'i the said plea. 

;_;, SimilarlY in thE~ case of' !JNJON OF INOIA 

ANQ __ ANQJJ:-JfR v. 6_$_/j_QK ... KA.G.KIH, 1 9 9 s sec ( L &s > 3 7 4, the 

c ha r· g e - s t'l e e t was be i n g in' o u iJ n e d \oil i t h o u t 1.1-' a i t i n g the 

:1:,1 
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decision of the disciplinary authority. The Supreme 

Court held that it is premature. The findings of the 

Suoreme Court are: 

't"• 

"t+. Admit tedl v. the respondent 
has not yet submitted his reply to the 
charge-sheet and the respondent rushed to 
the Central AdministratiVe"\ Tribunal merE~ly 

on the information that a charge-sheet to 
this effect was to be issued to him. The 
Tribunal entertained the respondent's 
application at that premature stage and 
quashed the charae-sheet issued during 
the pendency of the matter before the 
Tribunal on a ground 1 which even the 
learned counsel for th~ fespondent made 
no attempt to support. 'Tt1e respondent 
has the full opportunity to reply to the 
charge-sheet and to raise all the points 
available to him including those which 
are now urged on his behalf by learned 
counsel for the r·espondent. In our 
o~inion, this was not the stage at which 
the Tribunal •ought to have entertai.ned 
such an application for quashing the 
charge~sheet and the appropriate . course­
for the respondent to adopt is to file 
his ~eply to the charge-sheet and invite 
the decision of the disciplinary 
authority thereon. This being_U1e stage 
at which the respondent had rushed to the 
Tribunal~ we do not consider it necessary 
to require the Tribunal at this stage to 
examine any other point which mav be 
available to the respondent or which may 
r1ave been raised by hirn." 

338, the Supreme Court held that no interference was 

c;all~~d few . at an interlocutory staae of 

Court dl~~: 

··7. .As r'Lgi1tlv 
learned Single Judge and 
Bench, no interferencs w8s 
an . interlocutory stage 

he l cl bv tfH?. 

t: i·, e 0 i v i '3 i. o r: 
caJ.led for at 

of tile 
disciolinary proceedings. The enquiry 
was no doubt over but the competent 
auU1ority \•/21:".'. vet to tJec:ide ~,~,.t-JE,tiH:>r tile 
charges against tr1e respondents are 
established either wholly or oartly and 
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what punishment, lT any, is called for. 
At this stage of proceedings, it v.•as 
wholly unnecessary to go into the 
question as to who is competent to imoose 
which punishment upon the respondents. 
Such an exercise is purely academic at 
this stage of the disciplinary 
proceedings. So far as the learned 
Single Judge is concerned, he did not 
examine the regulations nor did he r·ecord 
any finding as to the powers of the 
GenE!I'al Manaoer, the Board or the 
Government, as the case may be. He 
merely directed that in view of the 
statement made by the learned counsel for 
the Board, the punishm~nt of dismissal 
shall not be imposed up6n the. respondents 
even if the charges ~gainst them are 
established. When the respondents filed 
writ appeals, the Division Bench wa~ also 
of the op1n1on that this was not the 
stage . to interfere under Article 226 of 
the Constitution nor was it a stage at 
which. one s~ould speculate as t6 the 
puriishment that may be imposed~ B8t it 
appears that the Board insisted upon a 
decision on the question of power. It is 
because of th~ assertion on the part of 
the appellants (that the Managing 
Director has the power to impos~ the 
penalty of compulsory retirement): that 
the DivisiOn Bench examined the question 
of power on meri~s. The said assertion 
of the Managing Director that he has the 
power to impose the punishment of 
compulsory retirement probably created an 
impression in the mind of the c6ur~ that 
the Board has already decided to imoose 
the iaid punish~ent upon the respoMdents 
and probably it is for the ·said r-eason 
that they examined the said questicin on 
merits. (Insofar as the respondents are 
concerned. it was their r~frain 

throughout that the Board had already 
decided to impose the punishmerit of 
dismissal/compulsory retirement uoon them 
and that the enquiry and all the other 
OI"OCe(~dinQs ~~·ere rnerel y c.H1 eye--~-..•ash). 

Same v.•as the vie\~-' exp1·essed by ti·1e Supreme Court in 

(1997:0 11 sec 368 and in tr·1e cast:-~ of .AJB .. J.N.Q.J .. A .. ~TQ~ 

, . [1, _______ Y.QG_!;.;>._H.W.A.R._ ... BAJ.. zoo o sec < L ;:;, :::> J 7 1 o. 
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29. Even in tile case of . .Q.JSIRI_c;;_I_f..Q.Rf;_$.I 

9£f.l(;..ffi.!.. V • 

(L&S) 1100, the Supreme Court held th<:tt interference 

is not called for pertaining to the correctness of the 

c:har·ges. The find1ngs are: 

"1. . . . . . . . . . . • . , Learned counsel 
appearing for the appellant urged that 
the kind of limited jurisdiction 
conferred upon the Tribunal, it was not 
open to the Administrative Tribunal to go 
into the correctness O(IOtherwise of the 
charges levelled aaaiHst the respondents 
and thereby quash~d 'the charge-sheets 
issued against them. We find merit in 
the .... submission. In Union oi' India v. 
Upendra Singh ((1994) 3 sec 357) it was 

.held thus: (SCC p.362~ para6) 

"6. In U1e case of charges 
framed in a disciplinafy inquiry 
th~ tribunal or court can 
interfere only if on the charges 
framed (read with imputation or 
particulars of the: charges~ if 
any) no misconduct ~or other 
irregularity alleged can be said 
to have been made out or the 
charges fr·amed are coritrary to 
any law. At this stage, the 
tribunal has no jurisdiction to 
go into the correctness or truth 
of the charges. The · tribunal 
cannot take over the functions 
of the disciplinary atithority. 
The truth or otherwise of the 
charges is a matter : for the 
disciplinary authority to go 
into. Indeed, eve~n after the 
conclusion of the disciplinary 
proceedings, if the matter comes 
to court 01· tx i bun a). they have 
no jurisdiction to look irtto the 
tx u t h o f the c ha ,- g t":! s or i n to the 
correctness of the findings 
rHccwdeci by tile~ disciolinc,ry 
a u t tt or· i t y or t he a pp e 1 ]_ F.:l t e 
authoritv as tite ea·:;(:; 1nav bE·.·· 

Z, Ir1 \lie"'' of' the aforesaid 
decision \•1'E~ fj_i,d that ti1e Tribur1al 1.11as 

not )ustified uncier la""' to ir,terfer('.' (.,•ith 
the correctness of the charge~ levelled 
against the delinquent officer. We, 
therefore, set aside the order and 
:iudgment of the Tr·).bur,al under· ao6eal. 

•. 
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30. From the aforesaid, it i~ clear that .wben 

onlv a show-cause notice is served or where the only 

inquin: r·epor--t has been made and the d).sciplinar:v 

authoritY has not oassed any final order~ it would be 

premature for this Tribunal to entertain the Original 

Aoplicat.ions. We are purposefully, therefore, not 

delving into any other aspects though the same were 

r a i sed' by trr e a pp l i can t. 

31. In the present cases before us, since in 

one matter th~ in~uiry report has been filed and ~n 

the other only a show-cause notice for minor penalty 

has been served, it would be appropriate for the 

applicant to raise his grievance, if any, in case of 

any final order is passed. At this stage, all the 

aforesaid three Original Applications must be taken as 

premature or not maintainable. 

I ; 

·.1 r--
3Z. For these reasons~ we find that t~e 

aforesaid Original Applications are without merit a~d 

the same are accordingly dismissed. 
-- - /} . {\ -

·-'·. 
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