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\~!i th 
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New Delhi. t hi s the l~ (~ day of May~ 2004 

HON ' BL E SHRI JUSTICE V. S. AGGARWAL. CHAIRMAN 
HON' BLE SHRI R.K.UPADHYAYA~ MEMBER (A) 

( 1 l Q! .. A.~ .. N.9 .. !_ ?..~ .. ~.Ii...?..P.Q ~_.:_ 

Vijay Kumar Aggarwal, I . A. S. 
s/o Shri Prem Chand Aggarwal 
r /o C-8-C, Pandav Nagar 
Patpar Ganj Road 
Near Mo ther Dairy Milk Plant 
Eas t Delhi- 110 092. 
La st ~ost : As s istant Coll ec tor 
Kolhapur <Mahara s htral 

(By Applicant in person) 

Versu s 

1. Union of India through 
the Secretary 

Applicant 

Ministry of Personnel, Public Grievances 
& P<?.ns ions~ 

De partment of Personnel & Training, 
Govt. of India ~ 
Nor~ th Block 
New Delhi- 110 001. 

2. State of Maharashtra through 
The Chief Sec r e tary 
Government of Mahara s htra 
Ma ntr a lay a~ Mada m Cama Road 
Mumba i - 400 032 . 
thro ugh t he Pr i ncipal Secretar y & 
Spec i al Commi ss i oner , 
Goverment of Ma ha ra s htra , Ma ha r as htr a Sadan 
Co per· ni c us r"! ar·g 
New Delhi - 110 001 . . .. Responde nt s 
(By . Advoca te : Sh . Nitin Tambwekar tor R-Z 

None i:o r [-;\:J s oo ndent No . I l 

\liiTH 

( 2 J Q!. A~ .. N9.! ... ~ .. 0.~ .. ?.I2.Q.O..? .. =. 

\/i :ia y Kumar r\ggar~AmL I.A.S . 
s /o Sh ri Prem Cha nd Aggar wal 
rjo C-8-C, Pandav Naga r 
Patpar Gan j Road 
Nea r Mot he r Dairy Mil k Pl a nt 
Ea s t De 1 hi .... 1 1 0 0 9 Z, 
Last oost : As s i s tant Collec tor 
Kol ha pur (Ma haras htra) 

(B y Ap pli ca nt i n oerson ) 

Appli cant 



Ver s us 

1. Union of India through 
the Secretary 

( z ) / , 

Mini s try of Personnell Public Grievances 
& Pensions~ 

Department of Personnel & Training . 
Govt. of India, 
Nor t h Block 
New Delhi- 110 001. 

z. State of Mahara s htra through 
Th e Chief Sec reta ry 
Gover nment of Maharashtra 
Mantralaya, Madam Cama Road 
Mumbai - 400 032. 
thro ugh th e Pr in cipa l Sec retary & 
Special Commi ss ionerl 
Go verment of Maharashtra~ Mahara s htra Sadan 
Coper-nicus Marg 
New De lhi - 110 001. ... Respondents 

(B y Advocate: Sh. Nitin Tambwekar for R-Z 
None for Res pondent No. 1 ) 

AND 

Vij&y Kumar Aggarwal ~ I .A.S. 
sjo Shri Prem Chand Aggarwal 

· r/o C-8-C~ Pandav Nagar 
Pa tpar- Gan j Road 
Near Mother Dairy Milk Plant 
Eas t Delhi - 110 092. 
La s t pos t : Ass i s tant Collector 
Kol hap ur (Mah a ra s htra) 

(B y Applicant in person) 

Ver·s us 

1 . Uni o n of Indi a t hroug h 
the Secretary 

Appli ca nt 

Ministry of Personnel, Publi c Grievances 
& Pe nsions , 

Depa rtmen t of Perso nn el & Tr a ining , 
Govt. of India , 
Nort h E-\lock 
New Delhi- 110 001 . 

2. State o f Maha r ashtra through 
The Chi ef Secretary 
Government of Ma ha r ashtra 
Mantralaya, Madam Cama 10ad 
Mumbai - 400 0 32. 
thr o ugh t he Pri ncipa l Secreta ry & 
Spec ial Commissioner , 
Goverment of Ma ha r as htra, Mah a r as htr a Sadan 
Cape r-n icus Mar CJ 

Nev..' De lh :l.- 11 0 001. . .. Re s pondents 
( E'.y Advoca te: SI-,. t-H tin Tamb\.\.'ekar fo r- R- 2 

None for Res pondent No . 1 ) 



Justice v.s. Aggar wal: -

Since the parties are common~ it would be in 

the fitnes s of things to di s pose of the following 

three Original Applications by a common order: 

( 1 ) O.A.NO.Z947/Z003 
·- .• ~- I' . 

I 

( z ) O.A.N0.309Z/Z003 

(3 ) O.A.N0.3141/Z003 . 

2. The applicant was directly recruited as a 

member of the Indian Admini s trative Service (1982 

~atch~ Maharas htra Cadre) . He was earlier · conveyed 

th e remark s about the act and conduct pertaining to 

his assumption of the work whil e he was at La l Bahadur 

Shastr y National Administrative Academy, Mussoorie . 

The app licant had c halle nged th e sa id remarks a nd 

finally s uccee ded in the Supreme Co urt. Th e same ha d 

been expunged. He has filed OA 29 47/2 00 3 seeking 

se tting aside of the inquiry report dated 1.1 1. 200 3 . 

3 . Suf·fice to ment ion that departmenta l 

proceedings had been i niti ated a gainst th e applicant. 

Thereupon an inquiry officer had bee n appointed. The 

artic le of c harge read s: 

"Shri Vl:jay Kumr.:1 r , IAS has been 
re in stated in Governme nt Ser vice after 
revo king hi s s uspe ns ion under Government 

I 
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order, General Administration Department 
No.AIS-1988/2115/CR-218/88X-A, d~ted the 
13th May 1996 and under D.O. letter, 
General Administration Department 
No.AE0-1196/181-96/X, dated the 7th June 
1996, he has been appointed as Deputy 
Secretary in the Social Welfare. Cultural 
Affairs and Sports Oepariment of 
Mantralaya. However" ~ he has not taken 
charge of the said post as yet and 
remained a bs ent from duty una~thorizedl~ 
and left headquarters without the 
expressed permission of , the competent 
authority. 

-····-··· 
~ Thus he has acted in a ma nner 

unbecoming of a member of the All India 
Serv ices and thereby contravened 
provisions of the Rule 3 of the AIS 
(Conduct) Rules, 1968." 

The record r eveal s that th e inquiry 

officer had s ubmitted th e report on 2 . 9 . 2 00 3 . The 

applicant s eeks quas hing of the sa id report on various 

pleas . 

s . Needless to state that~ in the r e ply filed 

the appli cat ion has been contested. 

( z ) oA ___ ~_Q.~ __ z.f.z_o_oJ. .. ~ . 

6 . In this applicat i on, the applicant s eeks 

set ting a s ide ot the Memorandum dated 5. 10.1 998 a nd 

t he letter of 2 0 . 9.2003 . He has been served wit h a 

memorandum under Rule 10 of th e Al l Indi a Serv i ces 

( Di :o:.c ip.Lin e a r,d .A.p Deal) Rul es, 1969 as~: ir,g him to 

;; ubmi t. r:i s i"e !Jresen t.ation, if any. The ope r ative part 

of t·. i·,e a sst:'r tio ns made by the respondents in H 1is 

r-egan.i a re : 

" It i s see n Umt S t-,r·i Vi~121y Kurna r 
IA S has s ubmitted the return s f or th e 
year s frorn I 982 to I 9 91 but he ha s f ail ed 
to s ubmit any return thereafter. 
Mor eover, t he inqu r ies made th ro ugh the 
Anti Corr uption Bureau into some of the 

\ ' 
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compl_aints against Shr:l Vi jay .-:'Kuf,ar .have 
revealed that he had purchap_~q a :.Pl.P,t of 
land for Rs. 45,000/- . (Forty __ Five 
Thousand) in the name of his wife from 
one Shri Arun Khanna in the year 1989 and 
constructed a two storied house . thereon 
during the years 1990 to 1993. Shri 
Vijay Kumar has neither obtained _ prior 
permission for . the_ said 
purchase/co nstruction nor_ .. ____ has _ he 
s ubmitted any information about this in 
the annual returns which were filed _by 
him upto the year 1991. S!-wi Vi jay Kumar 
has thus failed to comply with the 
prov1 s 1ons contained in sub rules 1 (a), 
(Z) and (4) of the Rule 16 of the All 
India Services (Conduct) Rules, 1968." 

.· 

Thi s ha d been conve ye d on 5. 1 0. 1 9 9 8. Vi de s ubsequent 

let ter of 20.9.2003 which the applicant also seeks to 

be quashed , he had been told to submit his 

representation within 15 days. The said letter reads: 

"To 

Shri Vijay Kumar IAS 
House No.C-8-C~ 
Pandav Nagar 
Patpar Ganj Road 
Delhi (E) - 1 1 0 0 9 2. 

Subject: Department al Proceedings under ' 
Rule 10 of AI S (D&A) Rules~ 
1969 against Shri Vijay Kumar, 
IAS. 

Sir, 

I am directed to refer to this 
Department ' s memorandum of even no. 
da t e d 5 . 10.1998 and letter s of even no. 
dated 2 .1 2. 199 8! 6.1.1999, 1.6.200 ·1 ·& 
29 . 7 . 20 03 on the s ubject mentioned above. 
It i s s tated that the cop y of the said 
memorand um was s ent on your official 
co rrespo nde nce addr ess vide letter dated 
29.7.20 03 . Hen ce you are re ques ted to 
s ubmit yo ur represe ntation if any in 
wr iting o n the sa id c harge me morandum to 
t he di sc iplinary authority within 15 days 
of t he receipt of t hi s letter . It is 
a l s o to in form you that in case of your 
fa ilure t o s ubmi t th e represe ntation 
within the time s tipulated the decision 
in thi s case will be taken ex parte as . per 
tile pi-ov i s i on of ,~IS (O&A) Rul es , 1969." 

( 3 ) Q~_A .~ .. N.9.~--~-L1J..L .. ~QQ5.. : 

i 
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7. By this application, the applicant seeks 

quast1ing of the order of 7. 6. 1996 "''i th consequential 

reliefs. The said order reads: 

·-,'~.-- ... .. 

''Dear 

··After revocation of suspension 
vou are appointed to the vacant post of 
the Deputy Secretary ~ Soc ial Welfare. 
Cultural Affairs & Sports Department. 
Accordingly, you may acc~pt the charge of 
that post. 

Shri Vija~Kumar _ 
I. A. S. 

Yours 

Sd/­
(D.K.Afzulpurkar) 

D.O.Letter No.AEO 1196/181-96/X 
General Administration Department 
Mantralaya, Mumbai 400 032 
Dt. 7th June~ 1996." 

B. The said relief is being claimed primarily 

on the ground that the order of reinstating the 

applicant dated 13.5.1996 is invalid. The order is 

not bonafide and it is motivated. 

9. The said application also is being 

co ntested. 

10 . We have heard the ap plica nt, who appeared 

in per son . and the l~ e s pondents · l ear ned co un s el, 

a opearin g on be half of the State of Maharashtra 

( 1-< (::> s p o n cl en t i~ o . Z ) • 

I 1. Along with OA 3 141/ 2003, a n aop l icatio n 

(MA No . 2 7 22 /2 00 3) has been fi l ed seeking co ndon a tion 

of delay . It ha s bee n olea ded that the alleged order 

of le \loca t i on of s us pen s ion a nd reinstatement of the 

ap pli ca nt il"1 s ervice elat ed 13 .5.! 996 and the impugned 

f 0 A---,_, ----r=-

\ 



The Supreme Court had been pleased to issue notice and 

s ubsequently the petition was di s missed but liberty 

was granted to the applicant to challenge the impugned 

order of pos ting. 

12. Conse quently , once the ap plicant had bee n 

permitted to file the application before the Tribunal, 

he preferred OA 171 4/2003 a nd thi s Tribunal had 

allowe~ hi s · MA praying for con donation of delay. This 

Tribunal had di s pose d of the said application on 

18.11.2003. Since th e appl i cant has illegally been 

deprived of his pay and allot.A.•ances ~ therefore, 

according to him, there i s a delay in filing of the 

application which may be condoned. The present 

application i s stated to be a sequel to the order 

passe d by thi s Tribunal on 18.11.2003 in OA 

No. 1 71 4/ z 0 0 3. 

13. Subj ec t t o the o th e r findings about the 

main ta in a bil ity of the prese nt appl ication~ if the 

prese nt petition is a sequel to the earlier order 

passed bv thi s Tribunal or1 18 . 11 . 2 00 3 ~ '-'>'e find no 

reaso n to concl ude that delav s hould not be condoned. 

There i s j ust and s uffi cient grou nd for co ndonation of 

delay. Acco r dingly, we condone the delay . 

14. Reverting back to the merits of the sa id 

a ppl ication No . 3 1 t;- 1 1 2 0 0 3 . Once the order of 

r·evokat i o n of s uspe ns ion ilad been quashed by thi s 

Tribunal as a necessary co rollary, the a pplicant who 
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ap peared in per son, argued that the impugned order of 

7.6.1996 asking him to accept c harge of the pos t i s 

invalid and in contravention of Rule 5(B) of All India 

(Discipline and Appeal) Rules ~ 1969. 

15. Admittedly, in the earl ier Original 

App li cation fi led by the a ppli ca nt ~ he had c laime d the 

fo llowing reliefs: 

. "8. RELIEFS SOUGHT: 

In th e facts and circumstances of 
th e case, it i s mos t respectfully pr a yed 
that this Hon "ble Court may be graciously 
pleased to: 

a) Qua s h and se t aside the 
impugn e d order dated 13.5 . 96 (A NNEXURE A) 
to the extent of contravention of Rule 
5-B of All India Services (Discipline and 
Appeal) Rules .• 1969~ ~li th consequential 
benefits . 

b) Quash and se t aside the 
impugned orders dated 7.6.96, 4.5.98, 
5.10.98~ 18.9.0 2 and 27 . ·3.03 (ANNE XURES 
B, C, D, E and F), ~~i th co nse que nt i a l 
benef its . 

c) Direct respondent no. Z to ma ke 
bona fi de reinstatement a nd posting 
or de r s, in compli ance with Rule 5-B of 
All I ndia Services (Di scip line a nd 
Appeal) Rules~ 1969, ~,oi th co nseq uential 
benefit s . 

d ) Direct resoondent no.2 to pay 
f ul l salary for th e period I . 5 . 88 till 
date, with interest a nd compensation for 
damages cause d to him and hi s fami l y 
member s , ~'i tll co nsequential bene·i'i t s . " 

The sai d OA No . 171 tt/200:3 \.V as decided on 18 . 11. 20 0 .3. 

This Tr i bunal had co ns ider e d Rul e 5 (8) of t he Rules 

refe rred to above and reco rded: 

·· z3 . If one has r-e oarcJ to above, 
when a member of se rvice who is under 
s us pen s ion is re-instated , it i s incumbe n t 
upon the a utr1oriti es co nce r-ned. 1111hil e 
o rderi ng re- insta t e ment , to make a 
s pecific order r e garding pay and 
allowances to be paid to th e me mber a nd 

\ 

• 
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to decide .whether · or not the /said period 
' I 

of suspension shall be treate~, as. a 
period spent on duty. If it iS:' found. 
that s uspension was wholly unjustified, 
under clause (3) of the Rules ibid, 
suspension period is to treated as a 
oeriod spent on duty and a member is to 
be paid full pay and allowances to which . 
he was entitled. Ho'A1eve1~ ,_ as per_ clause . 
(6)~ where suspens ion is revoked pen~ing 
finali s ation of the disciplinary 
proc eedings , any order passed under 
sub-rul e (1) shall ha ve to be reviewed on 
its own motion after t~e conclus ion of 
the pr oceedings by the authorities 
concerned." 

The Tribunal thereupon held that an order had to be 

passed pe rtaining to the subs istence allowance in 

terms of U1e Rule 5(8) of IAS (D&A) ·Rules, 1969 which 

this Tribunal had reproduced. It was further held: 

~- "" .... 

"Z 4. If one has regard to above, 
the only logical interpretation to be 
given to the aforesaid provision is that 
as soon as a member of service is 
re-instated, whether he is facing enquiry 
or not, an order in ter-ms of rule 
5(b)(1 )& (3) has to be passed. From the 
perusal of the order passed by the 
respondents, it transpires that the 
order- of suspension was revoked and wa s 
subjebted to completion of departmental 
enquiry and the question of regularising 
the s us pension period has been kept in 
abeyance whereas the s ame has to be 
decided for the r ea s on s to be recorde d. 
As s uc h kee ping the s uspen s ion to be 
decided af t e r c ompl e tion of disciplinary 
pr ocee dings and non-payme nt of 
s ubsiste nc e a llowan ce i s v i olative of th e 
di c tum l a id down by th e Ape x Co urt in 
Capt. M. F·a ul An ttw n y vs . Br1ar a t Go l d 
1V1 i nes, 199 9 ( Z) J T 1i 56. 

zs . We a r·e of t he cons ider e d 
v i ew · th at r espo nde nts are bo und t o pass 
an or der unde r ru l e S( b) a nd t he 
applicant is e nt i tled to r pa y and 
a l lO \•la nces as pe r- r-u les o n dec i s ion t o be 
ar-rived at by t he respo nde nts and a l so 
keeping in v iew th e penden cy of 
disc i plina ry pr ocee dings . 

26. As r- e gar ds c laim of th e 
a ppl ican t f o r gran t of pay and allowances 
fr·o rn .s . 6. 1996 i s co nce rned, as th e 
a ppl ica nt , with out exp r ess permi ss i on of 
Uw co mp e t e nt authori t. y, has failed to 
br ing on record any credible material 
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showing that he ha s joined the pos t of 
Deputy Secr-etary in Soc ial .Welfare 
Department~ having not ~o~.•od: ed on th e- post 
by the applicant~ at present he i s not 
entitled for this relief of grant of 
salary for the aforesaid period. 
However~ the aforesaid period s ha ll 
remain subject to pending finalisation of 
the disciplinary proceed ings and on 
c ulmination, the law s ha ll take its own 
co urse. However, we observe that in the 
event, the a pplicant joins the pos t of 
Deputy Secretary in the Soc ial Welfa r e 
Department, respondent s shall s tart 
paying him the salary as per r~les . We~ 

a t present, a re not inclined t o allow the 
prayer ot the appli cant for grant of 
sa lary for the perio~ from 1996 til l 
date. 

27. In th e result, as the 
a pplicant has prayed for mul tiple 
reliefs , whi c h is barred under Rule 10 of 
t he CAT (Procedur-e) Rul es ~ 1987~ th e OA 
i s partly allowed. Impugned order dated 
13.5.1996 i s quashed and se t aside . 
Respondents are directed to pass a fres h 
order in so far as treatment of 
s uspension period is concerned under Rule 
5(b) of the Rules ibid within a peri od of 
three month s from th e date of rece ipt of 
a copy of this order. Whateve r is 
entitled in the s hape of s ubs i s ten ce 
a llowance or the pay a nd allowa nces as a 
co nsequence of rE!VOcati o r, of s us pen s i on, 
s hall be paid t o th e applicant wi thin th e 
aforesaid period. As regards 
disciplinary proceedings , in case any 
final order i s passe d~ applicant shall be 
at liberty to take recour se in accordance 
with la""'· No cos t s ." 

1 6. Th ese facts c l ear- ly s ho~· that trli'3 

TribL.tr1al had not quashed Utf~ or dE;r- of 13 . 5 . 1996 

wr1 ert.:;by the s uspension of the appli cant had Lwen 

I t }_ s t r u e t ha t u, i s T r i b u n a l i. n t. he or· de r 

pa ssed, ,- e cor-cl e d t h a t t. h e i 11 1 p IJI;J n e d o r L1 e r o i' 1 3 . S . i 9 9 6 

i s quas hed but in thE~ subse qu E~ r,t Jir, e it • .... 'a ::. made 

clear· that r-espondent s ~ ·, a d to pa ss a fr es h or de: :-, CJ 

far c:lS t he s us pension per· t od i s co r, ce rr1 E~cl ur, der Rule :; 

(8) of Ule Rule s \l.• ithtn a pe r iod of three IIIOfltlls . 

This m<:1 ke s it c l ear that th e rna i n or· der ~·1· 1 ereby u, e 

s uspe ns Jon was r evoke d, was not qua s i"JEH.i. Tt1 e order 

\ 
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passed by this Tribunal should be read as a whole and . r · .. . 

not one l i ne i n is o la t i on of _ t[l e __ r e.s t . . _ I n fact ~ i n 

paragraph 26 which we have reprod~ced __ above, the 

Trib un a l reco rded that the applicant had not brought 

anyt hing on t he record that he joined the post of 

. Dep uty Secretary in Social Wel fa re Department. It 

.. went on to hold further that if the applicant joins 

the _post of Deputy Secretary, the res pondents s hall 

s tart paying him salary as per the Rules. This 

clea rly s hows that the revocation of the suspension 

order was not quas hed , other·~·i se question of 

permittinq the applicant to join the post of Deputy 

Secretary in the Social Welfare Department would not 

have arisen. 

17. To state that ~ in the earlier OA from 

which we have quoted in extenso, thi s TribWnal had 

reco rded that the applicant had prayed for multipl e 

reliefs wh ic h was barred under Rule 10 of the Central 

.Administrative Tri bun a l (Pr oce dure) Rules~ 198 7. But 

the Trib un al had not r eco rded t ha t only the prayer was 

confi ned to the su bsis tence allowa nce and the ot her 

prayers had been permitted to be withdrawn to fil e a 

f re s h petitior,. If th e petitio n tr ad been di sm ~ssed on 

ab0\/8~ the fre s h petition would not be ma intain a bl e. 

n, e ,. e f cw e , i t 1•>'0 ul d become u n n e c e s s a ,- y to de l v e i. n to 

the other contention s of the a ppli ca nt beca use we hold 

that in the present app li catio n, Ure 's aid relief 

cannot be c laimed beca use the i mpug ned order is a 
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sequel to the order passed whereby the suspension was 

revoked and ' applicant was posted on a particular 

place. 

18. Reverting back to the other applications , 

namely , Or\ 2947/2003 and OA 3092/2003~ as alt-eady 

pointed above, in OA 2947/2003 the applicant seek s 

quashinq of the inquiry report of 1.11.2003 and in the 

other Original Application No.309Z/Z003, he seeks 

s etting aside of the order of 5. 10.1998 and the letter \ 

of ZO. 9. 2003. In these orders. on 5. 10. 1998, a notice 

to show cause has been served calling for the 

representation, if any, of the applicant for an action 

proposed under Rule 10 of the All India Service 

(Discipline & Appeal) Rules , 1969. 

19. We had put it to the applicant a s to how, 

at thi s s t a ge, the petition would be maintainable 

becaus E~ no fJ_na l order l1 a s yet been pa ssed. The 

a opl ica nt had r efe rr ed t o vario us orece dent s to 

co nte nd t hat hi s f unda men ta l ri aht s ar e affectedt He 
~ . 

r·e f e rr ed to Ar· ticles 1<'+. 21 a nd ~) 1(/1..) of t he 

Constitut :i on of I ndia . I n thE~ Pt'>.c u liar fa cts . · we find 

t ha t. i_ t ""' o u l d be a n e x er c i. se i n f u t i l i t y t o 'J o i n t o 

the merit s of t he matter. This i s f or t he r ea so n t hat 

nw t··e thi'H l fj'l f? years ago and E>.ve n t hE! sho 'A.' ca use 

noticf:~ in U 1e s ub se c1ue n t petitton .• unde r Ru l e 10 of 

tr1 e ccs (CC/\l Rule s , i s of the ye at- 1998 . 
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At this stage, to rake . u'6 .. fljre plea zo. that ,, 

hi s fundamental right s a re affected, _ would · be 

The applicant may take legal and factual 

pleas , if any, when the f inal order is s ubsequently 

passed. Therefore, in all fairness to the applicant , 

who had referred to us some case laws on the s ubject, 

we deem it unnecessary to delve into this co ntrover sy. 

_ - ·---· • _ Z 1 • As already refer r ed to above. in one case 

the applicant seeks qua s hing of the inquiry report a nd 

in the other, a s how ca use notice issued under Rule 10 

of the CCS (CCA) Rules, 1965 perta ining to cer tain 

minor penalties whereby the representation of the 

applicant is being called. 

22. We know from the decision 6f the Supreme 

Co urt in the case of ~l!KL __ CH~_NAN_~_!_NG.f:! v ... REGISTRA&_ 

1 8 Z 1 that wt1 en a show-ca use notice is served, t he 

petition challenging the same ordi na ri ly would be 

In th e c ited ca s e , the di sc iplinary 

proceedings were droppe d by the inquiry officer who 

wa s not compete nt to i mpo se th e punishment. The same 

were revised by th e compe t e nt authority and a fresh 

s how cause noti c e was i ss ued. It wa s he ld that s uc h a 

s how ca us e ·not i ce cou l d not be c hallenge d. The 

peti U.on \<.'a s cli s mi s s<c~d as D l ' t~ mau.tl'e , The Supreme 

Co ur·t held: 

"5. Other- obs tac l es in the way 
of gr an ti ng t he appe ll a nt r elief were 
a l s o urged befor·e t he Hi gh Co urt and 
before us , bu t we a r e not i nc lined to 
in vestigate then1 f or tr1e s hort r· easo n 
that the writ petitio n was in any case 
prematu re. No pu nit ive ac tion has yet 

/ 
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been taken. It is difficult to state, 
apart from s peculation~ what the outcome 
of the proceedings will be. In case the 
appellant is punished~ it i s certainly 
open to him either to file an appeal as 
provided in the relevant rules or to tak~ 

other action that he may be advised to 
res ort to . It is not for u s~ at the 
moment , to consider whether a writ 
pe tition will lie or wh e ther an 
industrial dispute s hould be raised or 
whether an appeal to the comoetent 
a utiJ OI' ity under the rules i s the proper 
remedy, although these are issues which 
merit serious consideration. 

6. J,ple are s atj_ sfied that! 
enough unto tl1e day 1 being the evil 
thereof~ we need not dwell on problems 
which do not arise in the light of the 
view we take that there is no presen t 
grievance of punitive action which can be 
ventilated in court. After all, even the 
question . of jurisdiction to rE!·-open ~A-'hat 
i s c laimed to be . a closed enquiry will, 
and must, be considered by the Managing 
Director. On this score, we dismis s the 
appeal but, in the circurnstances~ \A.'i tl1out 
costs ." 

2 3 • Si m i 1 a r l y i n t t-1 e cas~- of $ T A._I_~ __ .Q.f.._. __ . .V..IIf.._f1 

1987 se 943, a show cause notice had been served to a 

Govern ment servant called upon to s how ca us e. Th e 

s ame ~o.'a s chal lenged and the SuprE~rne Co urt held that 

t he purpose of i ssuino the s how-ca se noti ce i s to 

affo rd a n oopo rtunity of hearing and ther eafter a 

final dec i sio r, i1as t o be take n. Inter fe 1e nce, at ti-,i s 

stage, by th e Court was held to be not ca ll ed for a nd 

The Sup1 ·e rne 

Cou ;t:. ht?ld : 

"9. Th e Hi(,Jh Co ur-t ""'a s no t 
·iu ": tif1ecl ir, q uas l,i.ng tllf::: ::- IJOI·I .. cause 
r1uti c;e. !.lJhen a si·w ,..,• ca use not i ce i s 
i ·_:;;s ued t o a Govt. se r var1t. u r,d e~ ~ - · a 
·; tat.utorv orovi sio n ca llii'1Q up o n him to 
s hu1~· ca use ! Ol'dj_nar i l y the l:lovt. , se 1·vcH1t 
must olace hi s ce:,se befo 1~ e thE! authori ty 
concer ne d by s howi ng cau se a nd the cou rts 
sho uld be r el uctant to inte rfer e with the 
notice at that s tage unle ss th e not i ce i s 
~ hown to hav e been iss ued palpab l y 
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withou t any authority of - ~a~~ - The 
purpose of issuing s how cause notice i~ 
to afford opportunity of hearing ' to the 
Govt. se rvant and once cause i s s hown it 
is open to the Go vt. to consider the 
matter in the light of the facts and 
s ubmi ss ions placed by the Govt. servant 
and only thereafter a final deci sion in 
the matter could be taken. Interference 
by the Court before that _s tage would be 
prematur~. Th e High Court in our opinion 
oug ht not to have interfered with the 
s how cause notice. " 

24. The same princi ple was carried forward in 

1994 (2) SLJ 77. The Supreme1 Court held that the 
' 

inquiry has to be held by the disciplinary authority 

and granting relief at the initial stage i s not 

permissible and to th at effec t~ therefore~ the 

petition would be premature. _ The _Tribuoal s hould not 

5nterfere with . the truth or correctness of the 

charges. The findings recorde d were: 

''6. In the case of charges 
framed in a di scipl inary inquiry the 
Tribunal or Court 6an interfere only if 
on the charges fra med (read with 
imputation or particulars of the c harges. 
if any) no mi sconduct or other 
irregularity alleged can be s aid to have 
been made out or the charges fr·a med a r e 
con t r &ry t o any law. At this sta ge. the 
Tribunal has no juri s diction to go i nto 
th e correctness or t ruth of the c har ges. 
The Tribunal ca nno t take over the 
fu nctio ns Df the di sc ip linary a uth ority. 
Th e tr uth or ot herwi se of the c ha r ges i s 
a matte r for t he di sc iplinary a uth or ity 
to go into. Indeed, even after· the 
cohcl us ion of the di sc ipli nary 
pt·oceed ings! if t hE! mat ter comes to Cou r· t 
or Tribunal , th ev have no juri sdic t ion to 
look into th e trut h of the cr1arges or 
into the cor rectness of th e findings 
recorded by th e di sc iolinary a u thority or 
the ap pel l ate a uth ori ty as the case may 
be. ·rh e function of the Co urt / Tri buna l 
i s one of judi c ial review~ the parameter s 
of \n.1hic h a t·e t· epeatedly l a id d O\n.'n by t hi s 
Court. It would be sufficient to quote 
t he decision in H. B. Ga ndhi , Exc i se and 
Taxatio n Off icer-c um -Assess ing Auth ority , 
Ka rnal & Or·s. v. M/s Gopi Nath & So ns 
and Ck s . (199 2 .S upp. (Z) s.c.c 312)." The 

10 L 
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Bench compri sing M. N. Venkatachaliah~ J. 
(as he then ""'a S ) a nd A. M. Ahrnadi~ J . . • 
affirmed the principle thus: 

"Judicial review~ it i s trite. is 
not directed against th e decis ion but i s 
confined to the d~ci s ion makinq orocess. 
Judicial revielo..' can no t exte nci ' to the 
examination of the correc tness or 
reasonableness of a decision as a matter 
of fact. The purpose of judicial review 
is to e ns ure that the individual receives 
fair treatment arrd not to e nsure that the 
authority after according fair treatment 
reaches~ on a matter which i t i s 
authorised by law to decide, a concl usion 
whi ch is co rrect . in the eyes of the 
Court. Judic ia l revi ~ ~, i s not an ap peal 
from a decj_sion but· a review oi' the 
manner in which the deci s i on i s made. It 
will be erroneous to think that the Co ur t 
si t s in judgment not only on the 
correctness of the deci sion maki ng 
process but a 1 so on the co 1~ ,-e c tnes s of 
Ure decision itself." 

7. Now, if a Co ul- t can not 
interfere with the truth or correct ness 
of the c harges even in a proceeding 
against the final order~ it i s 
un - understa ndable how ca n that be done by 
the Tribunal at the s tage of framing of 
c harges? In this case, the Tribunal has 
held that the charges are npt sustai nable 
(t he findin g that no culpability is 
al l eged a nd no co rrupt motive 
attributed), not on the basis of t he 
a r-ti.c l es of cha rges c':trJd the statemen t o f 
imputation s but mainl y on th e basis of 
the mater i a l prod uced by the respondent 
before i tl as we shall prese ntly 
indicate.·· 

25 . No dif f e r e nt was Ur E~ vie'A' expressed in 

t he c a se of TJ:ii;: .. --···f~s.~~IIY.~-·---···J;··NG. .. J.J~ .. I;._f::...R . .~ ... ---···!?.JJ:l.AR ....... ?.TATI 

_l::l.Q.W~I.N_G.. __ ._,_.!?.:QA.J1Q V. B..A~J .. $.J::L ... KVMAB .. . $. .ING...H ... ~--·.QR$._~ , JT 1 9 9 5 

( 8) S. C. 331. In the cj teci case~ a sho111,. cduse no t i c e 

had been issued. The High Court had en t erta i ned the 

Pet ition. The Supreme Co ur t held that it would be 

premature because there wa s no attack on the vires of 

t:i1 <:'l s tatute nor the r e 1~a s any f unda rn E~nt al ri(Jilts 

vtolateci . Tfle fi nding s o-r tire Supr-eme Court are 

reproduced for the sake of fac i lity. 
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"1 0. We are con ce n1ed in this 
case, with the e nte rtainment of the Writ 
Petition again s t a s how ca use notice 
i s sued by a competent s t at utory 
authority. It s hould be borne in mind 
that there is no attack against the v ires 
of the statutory provision s governing the 
matter. No ques tion of infringement of 
a ny fundamental r ight guaranteed by th e 
Co ns titution i s alleged o r prove d. It 
ca nnot be s aid that Ext. P-4 noti ce i s 
ex facie a "nullity" or totally "withou t 
j uri s diction" in t he t raditional se nse of 
that expressi o n - that i s to sa y, th a t 
e ve n the commencement or initiation of 
the proceedings, on the face of it and 
without an ythin g 1no 1~ e~ i s totally 
unauthorised. In s uch a case , for 
er, t e ~~ t a i n i n g a IN r~ i t ! Pet i t i on u n de r 
Arti 6 le 226 of the _Const ituti on of India 
against a s how-caus e n ot i c e ~ at that 
st.a .ge, it s hould be s hoV~m that the 
authority ha s no power or juri s diction, 
to enter upon the enquiry in ques tion. 
In all other cases, it i s only 
appropriate that the party should avail 
of the alternate remedy and s how cau se 
against the same befor e th e authority 
concerned and take up the objec tion 
regarding jurisdic tion also, th e n. I r1 
the event of an adverse deci s ionJ it will 
certain l y be open to him, to assail the 
s ame either in appea l or revi s ion, as the 
case may be, o r in appro pr iate ca ses~ by 
invoking the j uri sd i c t i on unde r Arti c l e 
22 6 of the Con st ituti on of Indi a.· · 

26. So far as u-,e f unda menta l I ' i gh t S 

co nce rn ed. lA'S have a l ready r1 el d above that 

app li ca nt at U1 i s stage ! after t il e inq uirv re p cll· t 

a r e 

the 

has 

been s ubmi tted~ ca nn ot pr·ess into s er vice the s a id 

fu nda mental r-ights. It ca nr,o t: be t aker, nc)te 0 1c. at a ny 

no t t ake up t hi s pl ea C!t t he U;1e ~.iwJd. \i.ie . 

2 7 . S i m i l a. r l v i n t i ' e c a se o 1"" ~Nl.QN ... Q..L .... _IN.QJj~ 

ANJ1 ........ ANQ.I.t! .. !;:.R v. .A .. $ .. H.9.K... .... K.A.G.K.!; . .8 , 1 9 9 :; sec \ L & .s J 3 7 4, t he 

c ha r g e -· s he e t was be i n g i n' p u g n e d ~<-.1 i t h o u t "'-·' et l t.i 11 g t he 
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decision of the di s ciplinary authority._ , The Supreme 

Court held that it is premature. The findings of the 

Supreme Court are: 

"'+. Admit tedl v ~ the respondent 
ha s not yet s ubmitted hi s reply to the 
c ha rge-sheet and the res pondent rushed to 
the Cen t r a l Admini st rative Tribunal me rely 
on t he information that a c ha rge-sheet to 
th is effe c t wa s to be i ss ue d to him. The 
Tribunal entertained the respondent ' s 
application at that premature stage and 
qua s hed the charge-s heet i s sued during 
th e pe nden c y of the ma tter before the 
Tr ibunal on a ground which even the 
learned counsel for the respondent made 
no attempt to support. The respondent 
ha s the full opportunity to reply to the 
charge-s heet and to rai s e all the points 
available to him including thos e which 
ar e now urged on _his behalf by learned 
coun s el for the respondent. In our 
opinion, this was not the stage at \•.'h ich 
th e Tribunal •ought to have entertained 
s uc h an application for quashing the 
charge-sheet and the appropriate course 
for the respondent to adopt is to file 
hi s reply to the charge-sheet and invite 
the decision of the disciplinary 
aut hority thereon. Thi s being __ the s tage 
a t which the respondent had rus hed to the 
T r ibunal~ we do no t con s ide r it necessa r y 
t o r equire the Tribunal at this s tage to 
exa min e a ny other poi nt whi c h mav be 
avai l a ble t o the res po nde nt or whi c h may 
r"f a v e bee n r-a i s ed b v ,., t rn • " 

2 8 • E v e n i n t h e case of .~A N.~_§l_t{§ _____ Q.J..B.I;.GI.Q.R.-1 . 

1'.16..QB.A.$ ......... ~ .!;..T_R.Q..P_O..~ .. J.I.A.N ............ W..A.IJJ~---···§.VP.P..~ .. Y. ...... A.N.P ..... §..s .. W..s.RA.G . .£;. __________ f3.QA.RQ 

ANP. ........... b.N.Q.IJ:ii.R v. .R .. ~ ...... ..B.A.J..A.N ..... A.N.P ..... Q.IJ3J~J~_s. , ( 1 9 9 6 .l sec 

338. the Sup reme Court he l d t hat no i nt e rfe r ence was 

called ·for a t an i~terlocutory s t age of t he 

cnsci.c.dtr,ar v pr·oceed:i..riQS, The f in cH ngs of t he Supreme 

1.:.cHJ i t. d 1 e: 

··7, .As l"" ig r, tJ.v r1e ld by t he 
lea r·ned Sj_ng l e J udge a nd t he Di vi s :l on 
Bench , no interference was cal le d f or a t 
an :interloc utory stage of t he 
disc iplinary oroceedings. The e nqui r y 
was no do ubt ove r but t he c ompe t e nt 
authority wa s yet to decide wheth e r th e 
ch arge s a ga:l nst th e res pondents are 
estab lis he d e ither wh o ll y or partly a nd 

1\ 

,· 
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what puni s hment. if any. is called for. 
At thi s s tage -of proceedings~ :,it was 
wholly unnecessary to go into _the 
question a s to who i s competent to impose 
which puni s hment upon the res6ondents. 
Suc h an e xe r c i s e i s purely academic at 
t hi s s t a ge of th e disciplinary 
proc ee dings . So f ar as the learned 
Singl e Judge i s co nce r--ned, he did not 
examine th e regulati on s nor did he record 
a ny fin d j_ng as to th e · po 'A•er s of the 
Gener~ al Manager, th e Board or the 
Governme nt, a s tl1e c a s e may be. He 
merely directed that in view of , U1e 
state me nt ma de by the l ea r ned coun s el for 
th e Board~ the puni s h~ent of dismissal 
s hall not be imposed up6n the respondents 
even if the c harges ~ gainst them are 
es tabli s hed. When the r e s pondents filed 
writ a ppea l s. the Divi s ion Bench was also 
of t he o p1n1on that thi s was not the 
s tage to interfere under Article 226 of 
the Con s titution nor wa s it a stage at 
which one s hould s peculate as to the 
puni s hment that rna y be imposed·. But it 
appears that the Board in s isted upon a 
decision on the ques tion of power~ . It i s 
becaus e of the as s ertion on the part of 
the appellants (that the Managing 
Dir ec tor has the power to impose the 
penalt y of compul s or y re t irement) that 
t he Divi s i on Bench e xamined the ques tion 
of p O\~· er on me r~ i ts . Th e sa id asse·r~tion 
of t he Ma na gi ng DirE!C tor H1at he has the 
power to im pose the puni s hment of 
compul s ory reti r eme nt pr o ba bly c reated an 
i mpr ess ion i n the mi nd of th e Court that 
the Boa r d ha s a l readv dec ide d t o impos e 
t he sa id punish me nt upo n t he r e s po nde nts 
a r1 d pr o b a rJ l y i t i s f o r th e ·sa i d r ea son 
t ha t t he y examin e d t he sa id ques tion on 
me ri ts . (Insof a r a s t he r es po nde nts a re 
con c e I" 11 e cl , i t ~~· a ~:::, U 1 e i r i" e f r a i n 
thro ughout that th e Board ha d a lrea dy 
decided to impose the puni s hm e nt of 
di s mi ssa l/compul s or y retirement upon t hem 
a nd that the enq uiry and al l the ot he r 
proceedirH;;is ,,, er-e mer-elv ar1 e ye --wa s h ). 

Same was the view exp r esse d by t he Supreme Co ur t in 

t 11 e ease of $.TAI._I;, ___ __ .Qf. ___ _evNJ.:A~ .-- A.NO ...... QT..t! . .I;.R$. v . .A.J.:I.I.. ... $..I~G . .t! ~ 

( 1 9 9 7 ) 1 1 S CC 3 6 8 an d i n t he c a se cyf 6.I.!L.I.~ .. Q.J:A__, ____ f=.TQ_~_ 

v . f1.~-- ---- .. Y.QG_~_$.J:!.W~B. ____ R.AJ. , zoo o sec ( L ~::. J 7 1 o. 

I 
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2 9. Even in the case of DI~IR.I.9._T __ EQRf.$.I 

(L&S) 11 OO~ the Supreme Co urt held that interference 

is not ca lled for pertaining to the correct ness of the 

c har·ges. The finding s a re: 

"1............. Learne d counsel 
appearing for the appellant urged that 
the · kind of limited juri s di ct ion 
co nfer red upon the Tribuna 1 ~ it ~,..~a s not 
open to the Admini s trative Tr ibun a l to go 
Hi t:: O the correct ness or othen~~ise of the 
c harges levelled agai~st the respondents 
and thereby quashed the c harge-s heets 
issued against them. We find mer i t in 
the s ubmission. In Union of Indi a v . 
Upendra Singh [(1994) 3 SCC 357) it was 
he ld thus : (SCC p. 362~ pa ra6) 

"6. In the case of charges 
framed in a disc iplinar y inquir y 
the tribunal or court ca n 
interfere only i f on the charges 
framed (read with im putation or 
particulars of the ct1ar ges ) if 
any) no mi sconduct or other 
irregularity alleged can be said 
to have been made out or the 
c harqes framed are contrar Y to 
any law. At UiJs sta ge , the 
tribunal has no jur i s dic ti on to 
go into the correc tness or truth 
of th e charges . The tribunal 
ca nn ot tak e ove r t he functi ons 
of the di s c ipl i na ry a uth or i t y. 
Th e tr- ut h o 1· o U1 e n~~ j ·; e elf U 1e 
char ge s i s a matt e r fo r t he 
di s c i plinary a ut horitY t o go 
into. In ciee d. f;ven af tf.> r· th t:> 
co nc lu s i on of th e di sc io l in ar y 
pr-oceedings ·' i. f U 1 E~ mCi t t.e r com e s 
to cour t or trj_buna J. t ii (~ Y have 
no j ur-isdicti on t o loof\ :i.r, t c:· n,e 
trut h of t i·,e Cilci i ' ~J (•s (1 1 :i n t o t i·, e 
c: o r r ec: t ne :; :; 
r ecorded by 
i.':: l.t t ho r L t y 
a uthori t v 

U I P d i ·; ,:;-i D l i i I (:1 t' V 

C) f t~h e .~ont> J. j_ C1 i:e 

Z. I r1 'h r:< v.· en t he r.:d ·c)r·e s c1i d 
de c j_si on ~~~e f j_nd th ctt i~ i 1<:·! Trj_b UiiC!l wa·_:, 
no t jus tif j_ ed under· la ~o; to lid: erfe r f:~ .,,,;iUl 
the corroct r1 e s::::. of i: i-1(.:, c·ha 1 ge s :1e ve l led 
aga )_nst t he d e U _iiO Ut:H!t uf'f i ce r . We.. 
the(ef o re, se t a ·::. :i. de ti 1e cw de 1· cHHi 
:i u d g nw n t o f U 1 o T r· i. b u i 1 cl )_ u n cJ er 2t o pe d 1 . 

.. 

-J 

1: 
' 
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30. From the aforesai cL. _ i t~~s_QJ~ac~ that ~wben 

only a show-cause notic~ is serv~d Qr where the only 

inquirY reoort has been made and the disciplinary 

authority has not passed any final order 1 it would be 

premature f or this Tribunal to entertain the Original 
I 

Aopli.cat.ions. V.Je are purposefully, therefore, not 

delving into any other aspects though the same were 

raised by the applicant. 

31. In the present cases before us~ since in 

one matter th~ inquiry report has been filed and in 

_the __ pthec_only a show-cause notice for minor penalty 

has been served~ it would be appropriate foe the 

applicant to raise his grievance~ if any, in Qase of 

any final order is passed. At this stage, all the 

aforesaid three Original Applications must be taken as 

~~ pr-emature or not maintainable. 

32. For these reasons, we find that the 

afores aid Original Application s are without merit and 

the same are accordingly dismiss ed. 
_.,._ . __ ~ -~-- ~--,----- -· - ----~-11_ __ _ 

~;/; 
·~ ~ :U. i. 
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