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Shri M_K.Bhardwaj for Shri A K.Bhardwaj)

ORDE R;; o
Shri 8. K, Naik:

Shri R. K. Tandon, the applicant in this OA, was a member of the
Central Secrefariat Service (CSS). He was appointed as - Member, Staff
Selection Commission (88C), a post of the levei of Joint Secretary, since
30.3.2001, for a period of five years from the date of assumption of the
charge of the post or fili the age of 62 years or untii further orders, whichever
was to take piace earlier. The fenure as Member SCC was to be on the basis
of deputation until his age of superannuation and thereafter he was to be
freated 2s per re-employment terms. While he was serving as - Member
S8C, the fespondenté undertook an exercise for empaneiment to the grade
of Additional Secretary for the year 2000 for officers of CSS and other
Services, which was finalized in July 2001. Name of the applicant was the
only one selected from amongst the officers belonging to the CS8S for
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empaneiment as Additional Secretary. ‘At that time, the applicant

had only about six months service left for superannuation. if is contended by
the appiicant, who has himself argued the case before the Tribunal, that his
empaneiment with the full knowledge that he was ieft with only six months
service must have been made with the implied understanding of allowing him
the benefit of promotion by personal upgradation of the post of Member S5C

- fo that of Additional Secretary.

2. The applicant has contended that as per policy, as enunciated vide
para 6 of the Ceniral Staffing Scheme, CSS officers of the level of Joint
Secretary with three years of service, who would be lefi with a minimum of

two years before retirement, were eligible for consideration for empanelment

as Additional Secretary. However, the inclusion of the name of the appilicant
in the pénei of grade of Additiona Secretary when he had about six months
service left, appears {0 be based on a conscious decision of the Government
to not deny promotion to deserving officers of the level of Joint Secrefary,

who had put in requisite years of service but had less then fwo vears to
superannuate at the time of consideration for empanelment to the grade of

Additional ~ Secrefary. However, despite repeated representations, the
respondents have failed to promote the applicant in situ, which has given rise
to this OA.

3 The applicant has strenuously argued at length that since a
responsibie high ievel Commitiee chaired by the Cabinet Secrelary had

placed him on the panei for the grade of Additional Secretaries with the full
knowledge thal he was already on deputalion as a Member SSC and aiso

that he was left with about six months service for superannuation, i was

- unjust and unfair on the pari of {he respondenis to have not upgraded the

post in the SSC {o the level of Additional Secretary and not to have promoted
him in sifu. He has further contended that while he has been denied the
treatment of in situ promotion, the members of other Services had been
extended the benefit of upgradation. in this respect, he has cited the case of
Shri D.S. Mukhopadhyay, who was appointed as  Member of 88C wef
14.1.1999 and the pay drawn by him in the State Government in the grade of
Additional Secretary was protected. Similarly, while the post of Chairman,
SS8C is of the level of Additional Secretary in the pay scale of Rs.22400-
244004, Shri K.M. Lal was appointed in the scale of Rs.22400-26000/- and

subsequently Shri B.K. Misra was appointed as Chairman, S5C in the rank -
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and pay of the Secrefary to the Government of india upto the age of

his superannuation as a measure personal {o him. in furtherance of his
argument that similarly piaced officers have been exiended the beneft of in
situ promotion and that he ‘has been Singied out, he has cited the case of
Shri V. Lakshimi Ratan in the DoP&7 for whom the post of Joint Secrelary
held by him was upgraded fo the level of Additienal Secretary we.f
1.90.1996. Similarly, the same post of Joint Secretary was ubgraded fo the
levei of Special Secretary in the Minisiry of Personnel when Shii D.C.Guplia
was hoiding the post as Additional Secretary. While these dispensations
were made as measure personal o the officers concerned, his request for
similar freatment has been denied. The wnole procedure followed in the case
of the appiicant has, therefore, been arbitrary, discriminatory and vioiative of
the principles of . conscience, equaiity and justice.

4, The respondents have coniesied ihe case. Leamed counsel for
respondents has, at the very outset, raised a prefiminary objection that the
QA is barred by limitation. He has contended that the represeniations dated
8.8.2001, 8.10.2001 and 3.12.2001 had been considered by the fespbnden‘is
and decision therefo had been conveyed {o the SSC vide letter dated
20.2 2002. The leamed counsel, therefore, contends that the contention of
the applicant that he came to know about the rejection of his representations
vide Commission’s leiter dated 8.12.2003 has to be rejected. Since the

decision of the respondents stood conveyed vide letter dated 20.2.2002, the
learned counsel contends that the OA filed by the applicant on 12.12.2003 is

clearly barred vide Section 21({1){a) of the Adminisirative Tribunais Act, 1985.
He has further relied upon the judgment of the Hon'ble Supreme Court in 8.
S. Rathore v. Siafe of M.P. SLJ 1990 (1) SC 98 and has argued that the
repeated representations cannot waive the requirement of limitation.

§  We have considered the preliminary objection buf find that the
respondents have themselves in their reply stated that even though the
representations of the applicant had been considered and a decision
rejecting the same had o220 been seni fo 88C vide their lefter dated
20.2.2003, it has been confirmed by the SSC that the decision of the
raspondents was not cénveyed to the applicant. The respondenis have
contended that the applicant was informally apprised of the same and being
a responsible officer, he is p’reciuded from taking this piea of being unaware
of such 3 decision. We find that the applicant has not claimed that he was not
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aware of the decision but has clearly stated that he had not been formally

communicated the decision. Besides an informal information thaf his case is
not being favourably considerad cannot be held against the applicant since a
represeniation nas o be replied by the respondents in an effective manner,
which should deai with the poinis raised in the represeniafions. The reliance
piaced by the leamed counsel for respondenis on %.5. Rathore’s case
{supra), we are afraid, will not be appiicable fo the case in hand. The
limitation has, therefore, to stari from the date the applicant came o know
about the rejection of his represeniations, which is 8.12.2003. Thus we have
no hesitation in rejecling the preliminary objechion of the respondents.

 Accordingly, MA-2738/2003 filed by the applicant for condonation of delay is

aiiowed.

g. On the merits of the matter, the applicant has reiterated the averments
made by him in the OA and has contended that what he is only seeking a
parity of freatment, vis-a-vis, other similarly placed officers in the backdrop of
nis name having been included in the panei for the grade of Additional
Secrefary through strict selection and evaluation of such gualities as meri,
competence, leadership and a fiair for pariicipating in the policy-making
processes with the full knowiedge that he was iefl with only six monihs io
superannuaie. Ha has confended ihat § is preposterous on pari of the
respondents {o say that the name of the appiicant was inciuded in the fist of
officers suifable for appointment as Additianéi Secretary as a special gesiure
and grace.

7. in response o the sfand faken by the respondents that the appiicant
nad proceeded on deputation as a Member of SSC with the full knowladge
that § was a post of the level of Joint Secratary and, therefore, cannot claim
in siy m‘émotm io the grade of Additional Secrefary, the appiicant has
submitied that he proceeded on depufafion during March 2001, hence the
question of his consideration in the panel of Additionai Secreiary was no
where in sight and, therefore, io fake a stand of this nature, o say the least,
is hypothetical. it does not behove the respondents, who are supposed io be
a model employer, fo take shelier behind flimsy grounds io deprive an
otherwise well-deserving case of the benefit of promofion.

g. Referring to the coniention of the respondenis that the inclusion of
officers namad in the panel for the post of Additional Secretary by itself is no
assurancefguarantee of his promotion to the said grade, the applicant has
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contended that during the 50 years history of CS85, there has been no

case of deniai of promotlion before superannuation to any CSE officer
empaneiled in the grade of Joint SecretaryfAdditional Secrelary and,
therefore, only in his case that the respondenis have been trying io make
such exception, which is discriminatory. As per the iatest policy of the
respondents themselves, the benefit of personal upgradation is already
admissible under the Ceniral Staffing Scheme to officers included in the
panel of Joint Secrefary arade and having iess than two years of service {o
superannuate. A benefit on similar iineé, however, is being denied fo the
applicant even though he had six months service left for superannuation
when he was inciuded in the panel for the grade of Additional Secretary. The
applicant has, therefore, argued that his case is fully justified for the grant of
in situ promotion by upgrading the post of Member, S5C to the ievei of
Additional Secrefary as a measure personal to him, so that he is in a posilion
to avail ihe consequential benefit, including the benefit of pension, eic.

9. The respondents have contesied the case. it has been submitied that
the posts of Additional Secrefary are filled under the provisions of Ceniral
Staffing Scheme and aré not meant to be in the nature of avenues for the
advancement of tné career opportunities of the members of any Setvice. The
applicant having already proceeded on deputation to the post of Member,
S8C, which afforded the applicant an opportunity to continue in service
beyond the age on which he would have refired, had he continued in
Government sewiée, he had consciously taken into account the fact thaf he
- would loose the opportunity of appointment to the post of Additional
Secrefary in the Government service. Further if has been argued that the
appointment to the grade of Additionai Secretary does not constitute
promotion for the members of the CSS and mere inclusion of the name in the
panel of appointment to a particuiar post in the Central Government is by
itself no assurancefguaraniee that the person will be so appointed o the
post.

1D.  On the point of discrimination alleged by the applicant, the learned
counsel appearing on behalf of the responldents has contended thaf the
structure and constitution of All india Services on the one hand and the
Group ‘A’ services on the other, are different and, therefore, not comparabie.

Besides it is prerogafive of the Appointments Commitiee of the Cabinet

(ACC) to consider the case of individual officers for appointment and in the
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cases of Sf5hri 0.5, Mukhopadhyay, K.M. Lal and B.K. Misra, as stated by

the applicani, iheir cases had been approved by the ACC. The applicant,
therefore, cannot iake advantage of a conscious decision of the ACC
wihereas in his case, the ACC has not approved his in situ
promotionfupgradation of the post. |

1. We have carefully heard the applicant, who has appeared in person,
as aiso the learned counsel for respondents. it is not denied and on the
confrary admitted by the respondents that the name of the applicant was

~indeed considered for empaneiment to the post of Additional Secretary for

the year 2000, which was finalized in July 2001. 1 is also not denied that the
name of the applicant stands incorporated in the panel for the post of
Additional Secrefary. At the fime of his empaneiment, the applicant was ieft
yith iess then six months service for superannuation. This was within the
knowiedge of the Committee which considered the empaneiment. As has
been contended by the applicant, as against the eariier rule of empanelling
Joint Secretaries, whb would have not less than two years left before
retirement, his case was taken up for consideration. His case was
consciousiy faken up for consideration so as not to deny the promotion to

- deserving officers so that such officers with less then two years service left at

the time of consideration continue to give in their best in service and with the
iimited service at the time of consideration does not act as a disincentive for
such officers. As against this contenfion, we are unable to appreaciate the
explanation offered by the respondenis that the name of the applicant was
included in the list of officers for appointment as Additional Secretary as a
measure of special gesture and grace. Since the applicant had not requested
for any favour or consideration or émpaneiment and it was the respondents
who, on their own, had considered his name and found him suitable for
empaneiment, it cannot be denied that the very act of empaneiment will give
rise {o a legitimate expectation of being promoted, to the post of Additional

Secretary.

12. On the ground of ‘discrimination raised by the applicant, the only
defence that has been advanced pertains to consideration of each case by
the ACC on its own merits. It has not been countered by the respondents that
there has ever been a case of denial of promotion after empaneiment and
further that had the applicant been considered for promotion in situ, the right
gganyone ejse \.;szU§d have been affected. When the post of Member, S8C in




the past was heid by the officers of?the ievel of Additional Secretary and
further fhe post of fhe Chairman, SSC, which is of the levei of Additional
Secretary, has been upgraded to the levei of Secretary to the Government of
india in order to appoint cerfain officers, even though with the specific
approvai of the ACC, we are of the view that the same consideration should
aiso héve been extended to the applicant specially when during his tenure as
a Member, S58C, the post of Chairman, SSC had been upgraded and held by
- an officer of the rank of Secretary to the Government of India. The reasons
advanced by the respondenis, {0 our mind, do not justify depriving ihe
applicant for in situ promotion to the level of Additional Secretary.

13. U.nder the circumstances, the OA merits consideration ahfi, therefore,
it is aliowed. We direct the respondents to place his case for in situ promotion
before the ACC for its consideration with effect from the date he was
inciuded in the panel of Additional Secretary. He would be entitled to the
consequential benefits, if approved by the ACC. This exercise may be
compieted within a period of four months from the date of receipt of a copy of

this order.
No cosis.
(S K.Naik) { V. S. Aggarwail)

Member {(A) | Chairman

fsuniif





