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Delhi Sachivalya Players Buildings, 
I.T.O., 
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TI1e Director (Education) 
Directorate ofEducation, 
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Sarvodaya Kanya Vidyalaya, 
Badli, 
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(By Advocate : Ms. Renu G~orge) 

ORI>}~R 

..... Applicant. 

. .... Respondents 

The applicant has prayed for directions being given to the respondents to 

allow biil represt-ntations elated 23.6.2003 (Annexure C) and 28.10.2003 

( .... \nuexure D) and grw1t him regulru· pension \\<.e.f 1. 7.2003 ru1d computation of 

pension as admissible to the extent of Rs.2,01,066/- and gratuity amounting to 

Rs.2.22,503/-. He has also prayed for interest being paid to him at market rate on 

the above amounts w.e.f. 1. 7.2003 till realization of these amounts. 

') .... 11lt- applicru1t was initially appointed as a Lower Division Clerk in 

the respondents' organisation on 8.3. 1963 and was subsequently promoted as 

Steno-Typist on 18.5.1966 in the scale of pay of Rs.ll0-180 plus Rs.20/- as a 

sp~cial pay atter qualifying test. In due cours~?.. he was benefited with promotion 

to the post of Junior Stenographer and then to the post of Senior 



Stenographer/Stenographer Instructor in Grade li of the Delhi Administration 

Subordinate Service after passing the necessary test. He found himself in the scale 

of pay of Rs.5500-9000 ailer the 5th Central Pay Commission Report. While 

working as Grade 11 Stenographer. his promotion to Grade I DASS was. however, 

withheld due to pendency of departmental inquia-y against him without issuance of 

charge-sheet. He accordingly tiled an OA in the Tribunal claiming promotion to 

Orad~ I of DASS. TI1e arguments ofthe respondents that promotion had not been 

given to the applicant due to departmental inquiry pending against him was, 

howe-ver. not accepted by the Tribunal and that the OA was allowed on 7.8.1992. 

Specit1c dirt'ctlous given in the case have been reproduced by the applicant in 

paragraph 4 (iii) in which. among other things, it was stipulated that 'The 

respondents shall convene a meeting of the D.P.C. to consider the case of the 

applicant for promotion to the post of Grade I in the Delhi Administration 

Subordinate Service in the scale ofRs.1640-2900 as on 31.1.1990'. In pursuance 

of the said order. the respondents promoted the applicant to the post of Grade I of 

• DASS in the then scale of pay of Rs.1640-2900 on ad hoc basis with the 

stipulation that the applicant would not be entitled to any benefit for purpose of 

seuiority of regular appointment to this or other equivalent post unless tbe 

applicant is selected by the D~partmental Promotion Committee and further that 

promotion was subject to the decisiou in OA 113/1991 pending with this 

Tribunal. TI1e promotion to th~ said grade was given to the applicant w.e.f. 

31.1.1990, i.e., the date \~en persons junior to him have been promoted. The 

applicant alleged discrimination with reference to his juniors and claimed 

promotion ou regular basis w.e.f. 12.5.1989 instead of 31.1.1990. He was paid 

an·ears, but regulm·isation of his appointment was kept pending subject to the 

outcome of the disciplinary/vigilance case instituted against him. 

3. Tite applicm1t accordingly tiled another OA 279/1996 in the 

Tribunal which was allowed vide order dated 17.10.1996 which led to 

rt-gularisation of his appoiutm~nt vide order dated 20.1.1997 as Grade I DASS 

l'' aml \\'us allov;l'u i>t~mority ut SI. 1\o.l233 \·idt~ lett~r dated 3. 2.1997. Tiae applicant 
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claimed that h0 had bl'comc entitled to promotion to the post of DANICS 

alongwith one Shri Desh Raj ru1d Shri Yogi Raj. 

4. While the applicant was post~d m different departments to 

different posts and rendered satisfactory service. he was served with an order 

dfded 5. 7.2002 conveying som~ adverse remm·ks in his ACR for the period from 

1.4.1996 to 31.3.1999. TI1ese adverse remarks appear to have stood in the way of 

his promotiou to the post of DA.L'UCS including t>X·cadre post of D.At1>,JJCS. 

thereby allou.'ing juniors to have bt~~u promoted to the said posts. Tiae OA tiled by 

the applicru1t in this regard was disposed of with a direction on 7.2.2002 by the 

Tribunal. quashing the order dated 8.12.2000. Tile applicmlt was required to 

appear before the Joint Secretary ofthe Delhi Government where he submitted the 

copies of the relevmlt documents. He did not receive m1y reply thereafter. TI1is 

was followed with a CP t1led by the applicant. The competent authority thereafter 

quashed and set aside the adverse remarks recorded in the ACR of the applicant. 

Tiae applicwlt rt~tired on superannuation w.e.f 30.6.2003. On non-receipt ofhis 

• pension, gratuity and computation of pension, insurance. GPF.leave encashment 

etc .. the applicmlt made a representation to tlae Lt. Govemor D~lhi on 23.6.2003 

(Auuexure C) and, though followed payment of GIS m1d leave encashment, 

gratuity ru1d computation of pension were withheld without any reasonable basis. 

Jucidentally, provisiouaJ pension \\"aS released to him. It was followed up with 

another representation on 28.10.2003 (Annexure D). broadly making request for 

p~naJ interest at the rate of 18% per WlJlWll \Vith effect from 1. 7.2003 till SUCh 

payment \.Vas made. Th~ end result of the entire exercise is that the respondents 

have so tar not relea~ed gratuity and computation of pension and also not 

disposed oftlw representatiou of the applicant. 

~- Tiae applicant has, in this conn~ction, cited the decision of the 

Hon'ull"' Supn~mt~ Coua1 in the cas~ ofStatc o.fKerclltll·-S, PadmanabhanNair.as 

reported in AIR 1985 SC 356. and argued that pension and gratuity are no longer 

bounty to bt;> distributed by the Govemment to its employees on their retirement. 

It is a valuable right and propt111Y in Lht~ir hands ~Uld MY culpable delay in 
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settlement/disbursement th~reofmust be visited by penalty of payment of interest 

at the mwkt>t rate till actual payment. Reliance has also been placed on the 

decision of the Hon'ble Apex Court in the case of D.l: Kopool' Vs: U.O.I., as 

reported in 1992(3) SLR 591, in which withholding of gratuity and pension as a 

measure of punishment has been considered illegal. It has also been held that 

exercise of the power to withhold gratuity and pension is hedged with a condition 

• precedent that t1nding should be recorded either in departmental inquiry or 

judicial proceedings that the pensioner committed grave misconduct or negligence 

in discharge of his duties while in office. In the absence of such a tinding, the 

President is without authority of law to withhold tbe payment of gratuity. It has 

been further held that gratuity is a statutory right. 

6. TI1e respondents, bo\o\o-ever, have denied the allegationsi 

submissions of the applicrult rutd have submitted that gratuity rutd computation of 

pension of the applicant have not been released because of non-issuance of 

vigilrutce clearrutc~.~. 

7. On pelllsaJ of what has been stated in paragraph 2 of the reply. it is 

• observed that a complaint case No.l2195 was pending against the applicrutt in tbe 

learned Court of Sbri P.K. Bbasin, Additional District Judge. Delhi and the same 

was fixed for framing of charges and that the respondents have taken the position 

that, under these circumstrutces, the gratuity and pension cannot be paid to the 

applicant. 

8. Titis position has. hoWtwer, been contested by the applicrutt in his 

rejoinder to the reply of the respondents by reiterating his reference to the 

decisions of the Hon 'ble Apex Court in the case of D. V. KapoOI' (supra) that 

withholding of gratuity and pension as a measure of punishment is illegal. It has 

also been held that the exercise of power to withhold gratuity and pension is 

hedged with a condition precedent that a tinding should be recorded either in 

dt~partmental inquiry or in judicial proceedings that the pensioner committed 

~rave misconduct or negligence in discharge of his duties while in office, which 

should be the subject of the charge. In the £Jbsence of such atinding, the President 
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is "ithout ~wthority oflaw to withhold the payment of gratuity. It has been further 

held that right of gratuity is a stalutoty right. TI1is obsetvation of the Hon 'ble 

Supreme Court, as refen·ed to above, has also been reemphasized by the applicant 

by stating that no charge has yet been framed against him in the case pending 

against him. TI1e applicant has also made it clear that be has neither been charged 

with any otTence whereby any financial implication was involved nor has there 

• been any tinding of grave misconduct against him. He has, therefore, contended 

that in tenns of the decisions/observations oftbe Hon'ble Supreme Court, as cited 

above, the respondents have no right to withhold the gratuity and computation of 

pension. He has also pointed out that no opportunity has been granted to him 

before deciding to withhold the said benefits, as a measure of punishment. 

Reference to the decision of the Hon'ble Supreme Court in the case of Stale of 

K ercdc1 Vs. Pculmanabhan Ncrir (supra) has been reiterated claiming thal pension 

and gratuity are valuable rights and property in the hands of the applicant and that 

it is not a bounty to be decided by the Govemment to its employees on retirement. 

• 9. Having perused the facts of the case, as submitted by both the 

parties, it is observed that the respondents have etToneously taken a view of 

withholding of payment of gratuity and computation of pension for the reason that 

vigilance clt'arance has not been issued in favour of the applicant on account of a 

complaint pending in a Civil Coua1 in Delhi. It is quite obvious that they have not 

kepi in view tht~ decision of the Hon 'ble Supreme Court in the case that these 

beueiit~ cannot be withheld as a measure of punishment and thal the authorities 

concemed shall have to record either in departmental inquiry or in judicial 

proceedings that the applicant had committed grave misconduct or negligence in 

the discharge of his duties , ... bile in oftice, YAlich should be the subject of the 

charge. Surprisingly, no charge has yet been framed against the applicant in the 

case pending agains-1 him and he continues to sutTer for want of non-payment of 

these benefits. The respondents appear to have taken an open ended and indefinite 

position \lvhilt> not releasing the gratuity and computation of pension to the 

Q_ , ~----./ applicHut. ~v:.~u thou~h h~ h~ tdir~d w.~.f 30.6.2003. It also app~ars that the 

I .~,.., 
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respondents have not taken into account that they will be liable to pay interest in 

the event of delay in disbursement of these amounts at the market rate 

commencing at the expiry of two months 11·om the date of retirement of the 

applicant in pursumtce of the decisions of the Hon'ble Supreme Court in the case 

of Stc1te of Kercrla Vs. Padntanabhcm Nair (supra). According to the submission 

made by the respondents, the case as referred to be pending in the learned court of 

Additional District Judge ofDelhi was tixed for thuning ofchm·ges on 22.2.2004. 

According to the applicant. wbo filed the rejoinder in the month of June, 2004, no 

charge has been framed against him in the case till that date. It is quite possible 

that the charge has not been frmued/finalized till date. Under these circumstances, 

in stead of making the applicant suffer for want of decision in the matter for an 

indefinite period, it would be appropriate for the respondents to release the said 

payments without any further delay, without prejudice to the decisions of tlte 

lemned Court of the Additional District Judge of Delhi. 

10. Having regm·d to the above facts and submissions of the applicant 

and also the respondents and also having heard the learned counsel for the parties 

in the matter, I ant, therefore, of the considered opinion that the ends ofjustice 

shall be met if this OA is disposed of with a direction to the respondents to release 

the gratuity and commuted value of pension and otherretiral dues, if any, pending 

witlt them immediately, in m1y case, within one month from the date of receipt of 

a copy ofthis order together with interest on delayed payment ofthese amounts as 

admissible in tem1s of the decisions of the Hon'ble Supreme Court, as cited 

above, as well as the relevant instructions on the subject. Titis will, however, be 

\\-ithout any prejudice to the decisions of the teamed Court of Additional District 

Judge, Delhi in a case pending against the applicm1t in the said learned Court. 

Ordored accordingly. No order as to costs. ~'-----

(SARWESHW AR JHA) 
MEMBER(A) 

~ .---




