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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

DA No. 294972003

New Delhi. thiz the 2¢h dav ot Jantery, 20U4

Hon ble Shri Justice V.S.Aggarwal, Chairman
Hon ble Shri R.K.Upadhyaya, Member (A)

1. Dt . Abhav Kumar Jha.
S/0 shri R.K. Jha.
R/fo Flat No. 99, Pocket-11,
Sector 11, DDA SF5 Flats.,
Dwar ke, New Delhi.

(P zZ. M. Raiesh Kohli.
570 Sh., M.L. Kohli.
R/io F~-1. Rajow i Garden.
New Delhi - 27. L GApDlicants

(By Advocate: Shil A.K. Behra with Sh., Azhish Kumar)
vVersus

i, Government of NCT of Delhi
Through i1ts Chief Secretaryvy,
Delhil Secretariat.
Plavers Buildling.
New Delhi - 110 00z,

[]

Thes Principal Secretary (Health)..
Govt, of NCT of Delhi.
Depatment of Healrh & Family Welfare.

. Plavers Ruilding.
. New Delhi -~ 110 0027,
3. Medical Superintendent,

Deen Daval Upadhvay Hoszspital.
Hari Nagar.
New Delhi. .« Respondents
(By Advocate: Shri Vijavy Pandita
ORDER

Justice V.S.Aggarwal:-

The O0Divlomate National Board (for short. DNB)

i & Post OGredusate Couirse. At times, it has been
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deze )i bed as equivalent to Post Graduatoon
aualification, The benefit 13 granted to zerving
Medical Officers with a view to enhance their skills,
We are informed Lhat it ultimately leads to better
services which flow from entianced skills emanating from
Lthose Medical Ofticers who had done the ONB Course,

le Anplicants seek <setting aside of the
Memorandum  of  Z27.11.2003 by virtue ot which it i<
claimed that they are supposed to resian a: Medical

Officer = if thev intend to toin the DNB Course.

. Some of the other relevant facts would
nrecinlitate the question in contioversy. Applicant<
had jolned as Medical Ofticers on contract basic under
the Govt, of National Capital Territory of Uelhi, I
an earlier litigation. a direction has already been
i<z2ued thet such persons zhould be vaid the same nav

cale and allowances including the benefits of leave.

increments and on completion of one vesr the other such
benetitz, [t 135 long standing practice that Medical
Nfflcers appolinted on contract basis are allowed to
Join  the ONB Course. Applicants contend that while
doipg 0. there is no additional financial llability on
the resovondents, The applicants had taken the DONB
Primary Examination and welte 2ligible to join the DNBE
cour ze. Deen Daval Upadhyava Hospital 13 a recounised
hospnital  for conducting DNB course. The applicantx

duly apolied for being admitted to the ONB course in
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the <ald hoswvital on basis of their performance in the

DNE Frimary Examination.

9. Deen Daval Upadhyvava Hospital vide
Memorandum  of 27.11.2003 had offered the applicants to
join the said course. The qarievance of the apovlicants
is that tor the firs time clause 5 has been
incorporated in the Memorsndum that those candidates
who are already working a» Medical Officers on contact
basis will have to exercise an option at the time of
ioining whether he/she wants to remaln as Medical

Otficer or #s & DNB student.

5. The applicants contend that this 1s an
unreasonable restriction which viclates their
Fundamental Rights and that in many other cases such &
reatriction had not been imposed., It 13 alsn  therwr
grilevence that. in anv case. it does not put the Gtate
Lo any extra fTinancial liability., Hence, the present

applicetion.

5. The application has been contested. It
has bheen asserted thalt the advertisement had been
ilszued in September. 2007 and this condition was wverv
much incorporated. The apnlicants anplied consclious of
the said condition. Otherwise also, the applicants
wele kald  to be contractual emplovees., They have no
right to insist in this regard. The zald condition has

heen imno:ed as & result of the declision of the Cabinet
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of  Government ot Delhi which formulated the opolicv.
Since it is & policy matter. it i¢ contended that this
Tribunal zhould not interfere. It 1< dented that the
applicoents as such are being discriminated, A niles hos
alzo  been taken that thizs decislon was so  taben  in
pursuance of Lhe decision 1endered by the Defhi  Hian
Court in  the case of Dr. Vishal Sehgal & Ors. vS.
Secretary (Health) & Ors., in Cavil Wit No. 374z,/70M
dated 18.12.:2002.

7. Lear ned counsel for the avplicants at Lhe
outzet urged that the decizion that had besn 0 taben
based on the decision ot the Delirl High Court is rot
carrect., According to the learned counzel. the Delhi

High Court had not gone into the sald controversy,

A, Te appreciate the 2ald argument. we take
liberty i1u reterring to the Jdecisicon of the Deliil Hiah
Court in the cose of Dr. Vizhal Sehge!l (:upial, The
controver sy thelreln was essentially for  pavwent of
salal v/honorarium  foi Lhe oractical work they ware
doing while undertaking the DNB course., At that time,
those nerzons who were selected for the <2aild Courze
were  reqaulired to  submit an under taking/bond in  the
prascribed  format  that he/she will work on honorary
basis/complete  the cour e, It haz been mentioned that
DNRB  cour=e wa< an unpaid course. The Delhi Hiah Court
examined the variowns facets and concludesd that =such

vei zonz canncol et the zame stipend a¢ & student who 1s
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Aoing MD/MS coursze, The ultimate decision was:-

"85, Under the circumstances., I am of
the view that even though Petitioner No,
1 1s entitled to recelve a stipend Trom
Respondent No.3 vet the amonnt cannot be
same &3 1s beling paid to MD/MS  students
who are working as Junior Fkesidents,
What the amount should be is not wjithin
the dJdomain of this Court. and learned
counsel rightly did not. addrex: any
submissitons  in thi< regard. The anaintum
{az  also the period Tor whicih 1t haz: tn
he paid) has to be worked out by
Resvondent No, 3 in consultation with
the NBE. All that can be zaid 13 Lhat
the amount ought not to bhe les= than Rz,

10,0007 - wvear month which 13 Lthe Figure
yguested in the lnitial oroprzal  ¢iwven
hv the Medical wuver tntendent ol
Respondent No, 3 09n esrlv snon agnd

retterated 1in the letter of  wth  Mavy,
2000,

7. To avoid any doubt that, may arlse,
it 1s made cleair that this decision will
be avplicable to all DNR  <tudents who
oined  the couwrse contemporeheocusly with
Petitioner nNo. 1. The Respondents are
directed to take a decision on the amount
of =tipend payable and the period for
which 1t iz pavable as early as possible
and 1n any rsse before the next batch of
DHB  student: are @iven admission. In
Broio Nath Gangulv, the Suoreme Court
noted that multiplicity of litigation
showld be avoided., heeping this in mind,
it 1= diitected that the declz:ion taken by
the Respondents will be avblicable acroszs
the bLoard to all institution: that are
under the administrative contr ol of
Respondents  No, 1 and 72 and are alio
accredited to the NBE, ™

Ferusal of the same indeed reveals that thouvagh the

contirover =y was  ahont payment of certain amount to a

student who was undergoing DNR couwr e, but as an

it
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Somdibion hecaine neceszary  to be imposed or not. T
ztate, therefore. that the nre<ent deci<ion that has been

so  taken i3 totally unconnected with the directione of

the Delhi gt fourt in the case of 1. Vi-hal Sehgal
tSupral) would not be correct. When & decicion 1.

rendered by a court, all Tacete thereto can be examined

by the administration,

9. Keeping in view the <said dJdecizion., on
i.8.2003, the National Capital Teiritory of Delhi had

taken the Ffollowing policy decision- -

"Now following decisions have been tahen
by the Govh. In this regard:-

1. The =tudents who are undergolng ONB
counl e in the hospitals under the
contiol  of  the Govt., of NCT of Delhd
shall be paid stipend at rate of Kz,
1o, 0100/ per month with eftect from date
of  enrolment of the students in  the
cour se.  during the duration of the
cour se ot till the ztudent continnes
whichever i: earlier.

PN Arrear<s  in as worked out as  above
shiall  also be paid to DNR students as
per the ijudugement of the High Court of
Delid 1 Lhe above sald case.

3. In case a DNB sbtudent is working as
Juniol Resident or Medical Dfficer on
contract  basis, he will be allowed to
exarciie an ontion whether he would like
tr he & DNB student or contiiivwe ax
dinior Resident/Medicol Officer on
contiract basis., as the case may be.”

The «old decizlon had been communicated to the Saecretary
toy the Mintster of Health: Dean. Maulana Azad Medical

Coltege. Diiector., Gobind Rallabh Hosnital aind Medical

Super intendents  of all hozvitals, In pursuance of  the
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salme. an &iver tizement had beern iscued in the newspapers
whiles annlications were invited for the DNB course.
Para MNoO. 7 of the same reads:

7. In the event of szelection of a

candidate who is working a-= Ir.

kezident ot Medical Officer on contract

basits. hefshe will have to resign Trom
the pozt to doin the DNB course.”

It i3 tn pursuance of this adver tisement that the
apblicants applisd and they contend that thev were
declared succezsful. These facts clearly show that the
applicants conscicous of the fact that they will have to
resiaon 1T they intend to join the DNB course applied
and it ¢ too late in the day in fact now for them to
contend that csowething hat been ilmoozed which 1s  not
correct subiect to thei 1ight  to challenge the
leyality oi the same with which we <chall deal

hereinoefrer

1y, The <settled position in law 1> that

’

notmally  the courts / this Tribunal will not interfers
in oolicy mutters unlezs they tail in the test of
Feaszonshlenes:. The Supreme Cowt in  the case of
G.B.Mahajan and Others vs. Jalgaon Municipal Council
and Others. (199113 SCC 91. had conzidered tha <ald
conktravei sy, The oguestion &3 to what would be the
rea~onableness in administrative actions wa: taken note
of and it waz held that a thing is not unreasonable in

the l=zgal =zenie merely becauwze the court  thinks 1t



Unwi ze. The Sunreme Court held:

"The reasconableness  ih administraltive
taw mu=t. theretore, distinguish between
proner use and imoroper use of power,
Noi 1z the test the court s own standard
of reasonableness as it might
cohcelve it in 8 given situation. This
it the essence of Lord Greene < dictum

now familiar as the Wedneshury
umreasonableness in Associated
Frovincial Picture Houses L td. Vs,

Wednesbury Corporation, (1948) | KB 223.
It was oh:erved:

"It iz hrue that discretion must be
exel cilsed 1 easonably. Now what does
Lthat mean? Lawvers tfamiliar with
the phiaseclogy used in relation to
exercise of statutory diccretions
oY ten  uwze the word tnreasonable
in & rather comprehensiva sense,
1t has freaquentlv been used and is
frequently used as A general
description of the things that must
not be done, fFor instance. &
person entrusted with a discretion
must., 20 to speak. direct himself
orocerly in law. He mmust call his
own  attention to the matters which
he i< bound to consider. He must
exc lude from his consideration
matters which are irrelevant to what
he  has to consider. If he does not
obey those rules, he may truly be
sald.  and oftten 13 <ald., to be
acting unt easohably . Simitar lv.
there may be <something so absurd
that no sensible person could ever
dream that i1t lay within the power s
of the authority. Wwarrington L.J.
in  Short wvs, Poole Cornoration.
1925 Cih 66, gave the example of the

red-haired teacher. dismicsed
becauze she had red hair. This is
unr eqzonable in one sense, In
another it is taking into

consideralion extraneous matters.,
Tt 1= =¢ unresasonable that it might
almosl be described as being done
in bad faith: and. in fact. all
theze things run into one another.,”

The ~ame question was agaln considered by anpother Bench
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of the Anex Court in the case of Indian Railway Service
of Mechanical Engineers Association and Others vs.
Indian Railway Traffic Service Association and Anr., J7
1985  (3) SC 479. The Supreme Court held that in the
facts of that case the Tribunal was in error 1in
interfering with the <scheme. The Government has &
right te¢ notify the scheme. The policy decision was
not  fo be questioned., We take liberty in reproducing

the pertinent findings of the Subremme Coui t:-

18, In the liaht of thiz background.
when we evamine the oider of  Tribunal.
we find it had erred in intertering with
& scheme, It is well-settlled in low
that the Government has got a right to
notify the schene. It ha: ecually a
right to issue amendments. Therefore.
it could amend the scheme including tne
provisions relating to the predominant

favtor Trom 6 to 57.5%. This is a
matter of policy. This Cour t had taken
the view 1n Union of India vs. Teiram

Parashramili Bombhate (1991 (3) SCCL 1 )
that no court or tribunal could compel
the government to change 1ts policy
involving expenditure. Again in Asif
Hameed v, State of Jammu and Kashmir
(AIK 19849 Supreme Court 18991, in
paragraph 19, nage 1906  this court
ohserved thus:

“When a State action is
challenged, the function of

the court 1is to examine the
action in accordance witn law
and to determine whether the
legislature or the executive
has acted within the powers and

function: assigned under the
constitution and if not. the
court must strike down  Lhe
action., While dc¢ing 5o the

couirt  must remain within  its
telf-i1mpo=ed limits, The court
sits  in Judagment on the actlion
of & coordinate branch of  the
Goves nment.While axercising
power of  ludicial review of

by
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administrative action, the
court is not an aopellate
agthority. The constitution

doez not nermit the court Lo
direct or advise the executive
in matters of nolicy o to
termonize  qua any matter which
ndel the conztatution Jies
within the wphei e of
legi<loture o executive,
pi ovided these authorities do
not transgres: their
constitutional limits or
statutory powers.”
1€, Unfor tunatelv. the Tribunal has
transgies<ed its limits while
auestloning the cotrectness of a policy,
Identical was tihe view exprestwed by the Supreme Court in
the case of Shiba Kumar Dutta and Others vs. Union of
India and Ors., (1997) 3 SCC %4% that unless the action
iz arbitisiry ol there iz invidious discrimination
betweeinn persons <imilarly situated. doing same tvve of
waol k it would be difficnlt for the courte to interfere

in the policy matters .

(R Similarly in the cste of State of Andhra
Pradesh vs. V.C. Subbarayudu & Ors.. JT 1988(1)SC
198&. it wos ageln teiteroted that unlest cartain basic
Fundamental Riohts are violated or the policy decision
i uniea<onable or arbitrary, the court cannut direct to
have a diffterent policy than what had been formulatedd.
Similartiy. in  the case of Federation of Railway
Officers Association and Others vs. Union of India.
(Z003) 4 SCC 789. the Supireme Court in vpara 12 held on

<imilar lines., which reads:-

B AR In erxamining & auvestion of this
natilire where a policy is evolved by the
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belhalt of the apwvlicants.rellance

w“lt -

fovernment Ciudicial review thereot 1is
limited. when policy according to which
or  the purpose for which Jdiscretion 13 to
bhe exercised is clearly exnressed in  the
statute. it cannot be said to be an
uint estricted discretion, on matters
affecting policy and requiring technical
expertise the court would leave the matter
for decision of thoze who are aqualified to
addre<s  the lssues, Unlest the policy or
action is ithconsistent with the
Constitution and the laws or arbitrary or
irrational or abuse of power. the court
will not interfere witin such matters.”

was placed on the

decizion ot the Supreme Court in the csse of Col. A.S.

Sangwan vs. Union of India & Ors., 1980 (Supp)

The

what we have revoroduced above.

SCC 558,

Supreme Court in fact had not held otherwi<e than

"4,,....A policy once formulated i< nof
good forever: 1t 1= perfectly within
the competence of the Union of India to
change 1t, rechange it., adiust it and
readiust 1t according to the compulsions
ot circumstances and the tmperatives of
national considerations, We cannot., as
cour ..  give direcrtives as to how the
fefence Minilstry should function except
to tate that the obligation not to act
arhitrarily and to treat emplovees
eqaus)ly is binding on the Union of India
becauze it functions under the
Constitution and not over it. In this
view. we agree with the submissions of
the Union of India that there is no bar
to it: rhanging the policy fFormulated 1in
1964 it there are ygood and weluahty
reason:  for doing 30. We are far from
sugoesting that a new policy should be
made merely becayse of the lanse of
time., nor are we inclined to suugest the
manner in which such & policy should be

shaped, It is entirely within the
reazconable discretion of the Unioen of

India. It may =tick to the earlier
policy Ol dive it Uy, But aone

imperative of the Constitution imnlicit
in Article 14 is that if it does change
its polirv, it must do z0 fairly and
should not give the imprezsion that it
is actiing by any ulterior criteria or

Jako——<

The findings rea
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It 1= abvicws from the atoresatd that ir L

i

for the Govel nment Lo chanhge the policy. but the policy
should not be changed with ulterior criteria or 1t

should not bhe done airbitrarily,

!

I3

. kReliance was further being placed by the
learned counsel for the apolicants on the decizion of
the Suvreme Court in the case of Kumari Shrilekha
Vidvarathi and Others vs. State of U.P. and Others.
(19911 1 SCC 212 and the Supreme Court reiterated the
earlier wview that the policy decizions normally should
fall out:zide the domain of the courts. But if the
concluston  1: nnreasonable or arbltrary,in that event,
the law will not be helnless and the court can

interfere, In para 36, the Supreme Lourt held:

"3, The meaning and true import of
arbitrariness  1s more easilvy vizuali:ze
than precizely stated or Jdefined. The

aquestion whether an  ilmpugned act 13
arbitrary or not. is ultimatelvy to be
answered on the facts and in the
circumstances ot a given case, An
obvious test to apply i:= to ses whether
there 1< any discernible orinciple
emer oing TfTrom the impugned act and if
30, doez it satisfy the test of

reasonableness, wWhere a mode iz
prescribed for doing an act and there 1.
N imperitment in following that
procedure, oerformance of the act

otherwise and In a mannetr which does not
disclose any discernible ptinciple which
is reasonable. may itsel¥ attract the
vice of arbitrariness. Eveirv Stale
action must be informed by reason and it
follows that an act uninformed by
leason., 1s arbitrary. rule of law
contemnlates governance by laws and not
by huwmonr. whims or caprices of the men
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fo  whom the governance is entrusied for

the time being. 1t is trite that he
you ever s0 high, the laws are above
you ., This 1is whet men in oower must

remember alwavs.

13, From the aforesaid. it 1z c¢lear that if a
deci<ion has been taken which is reasonable and is not
arbitrary or illegal or caoricious or suifers from any
extraneous consideration. in that event.the court would
not inter fere, but if it 1s otherwise than what we have
referred to a&bove.it would be an appronriate case to

interfere.

14, Reverting back toe the TfTacts of the
niesent case. 1t is obvinus: that it i3 ba<ically for
the Governmaent of National Capital Territory of Delhi
to decide that those who intend to j0in the DNB course
like the @applicants will have to re=zign. We are not
impreszsed by the fact that it will or will not cause
any finmancial burden on the State, A:sz a matter of fact
when in the exigencies of situations and in the
totality of the facts it had been thought aovpropriate
that the per<ons concerned should not ride in two boats
and <hould resian from the contractual posts wihiich they
were holding. there appeairs to be notiing unreasonable.
Based on experience., such decision can alwavs he taken.
Oul atrenting  has  pot thereafter been drawn Lo anv
other fact that 1t iz extraneous conslderation or
suffer = from malice.ulterior motive or anv such
sitnation. conzequently., we have not. tihe least

heszitation in repelling the said contention.
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'S, During the course of submiszions az has
alse been mentioned in the anonlicetion., 1t haz been
pointed thalt certain other person: had nnt been asked
Lo resign and they had ioined the DNB  course before
this decision had been taken., Therefore. they cannot

he taken to he zimilarty <ituated as the applicants,

6. WGreat strezws wa: laid on the fact that in
Gobind Bullabh Hospital such a decision to ash the
candidates to rezion 1: not enforced and the applicants
are  heing discriminated. Ouir attention waz drawn
towar ds  the advertisement jssued by the nobind Ballabh
Hozpital 1in this regard. the relevant portion of which
i -
TELIGIBILITY: The randidates who have
cleagicd DN orimary exemination/Dinloma

in  FRadio-diaannsis will be eligible for
entrance Leszt,

NURATION: puration on course will be 3
vear = for the candidate: who have
cleared oprimary ONB Examination and ¢
veat 3 for diploma holder s in

Radio-diadnocis. Duration of course and
propor tion oFf seat: of MBBS  and  DMRD
mAay vary as per directives from ONB.
STIPEND: Res. 10,000/~ consolidated o.m.
HOW TO APPLY: Elivible candidates
submit thedr  bhio data ssong with 0,0,
ot R, Z00/- in ftavour ot M.S. G.R.P,
Hospital. to the O0ffice Superintendent,

CLOSING DATE:  31st October, 2003.°7

Indeed there 1¢ po such menticn., but no such candidate
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as vat had been admitted in Lhe said course in the saild
Hosnital without insisting uvon the condition referred
tn  above as imposed by the Government of National

Capital Teiritory of Delhi.

17. After arguments had been advanced. the

applicante submitted an additional affidavit statin

o]

that on 30.12.2003, they had apbproached the Gobind
Ballabn Poant Hospital and found that the sald nospital

iz not insisting oin the candidates to resian.

| 8. The Tact: o1 the affidavit do not have
much 1nfTluence on  the . decision, It 1is
vague, It 15 not known who has inforimed the applicants
n this regard. There is nothing on the record *to
indicate  thet without 1n<sizting on tne resianation any
person  has  been taken iIn the DNB course, At this
stage., no such candidsete 13 before us nor anv such
insiztence 1is betore us. We can onlvy opine that
uniformity in  this regard necessarily should be
maintained and surely the said hospital should also

abide by the instructions of the Government of National

Capital Territory of Delhi which haz control over it.
14, No other argumeni. haz been ralsed.

0. Taking stock of the totality of the facts

and circumstancez of the case, we atre of the opinion
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that the apblication is without merit., it muzt fail and
is dismisced.

2l Since during the pendency of the
anplication. on 8.12.2003 this Tribunal had directed
that the rezpondents will not insist on clause 5 of the
letter of 27.11.2003. we direct that necessarvy option
may be npermitted to be exercised by the applicants

within one week from today. No costs.

i
w2 A by —=

(R.K.Upadhyaya) (V.S.Aggarwal)
Member (A) Chairman
fsnsyf





