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9. ...... R.. ..... P ...... I ....... R.. ..... .tC..9JP..!Jl.9.D..1 

Just i ce V.S. Aggarwal : -

Si nc e the parties are common, it would be in 

the fitnes s of things to di s pose of the following 

three Original Appli ca tion s by a common ord8r: 

(1) O.A. NO.Z947/Z00 3 

(Z) O. A. N0 . 309Z/2003 

(3) O.A.N0.3141/2003 

i 1 J Q .. ~ ... A .. ! .... NQ_. __ 7 .. ~ .. 4. .. 1L?..Q.Q.~ ... ~ 

2. The applicant wa s direc t ly recruited as a 

member of the Indian Admini s trative Se rvi ce (198 Z 

batc h ~ Mahara s h tra Ca dr e ) . He ~~a s earl :i.er conveyed 

the remark s about th e act and con duct pe r taining to 

hi s ass umption of the work whil e he wa s a t Lal Bahadur 

Shastry Nati onal Admini s trative Ac ademy , Mussoo rie. 

The a pplica nt had c ha ll e nged th e sa id remarks a nd 

finall y s uccee ded in th e Supreme Court. The s ame had 

been expunged. He has fil e d OA 294 7/2003 seeking 

se tting as ide of th e in qu iry report dated 1. 1 1. 200 3 . 

3. Suffi ce to mention tha t departmental 

proceedings had been i niti ated aga in s t th e appli cant. 

The reupon an inquiry officer ha d bee n ap pointed . Th e 

article of ch arge reads: 

"Shr i Vi ja y Kumar~~ I AS has been 
re in sta ted in Govern me nt Ser vi ce afte r 
revok ing hi s s us pe ns i on under Go vern ment 
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order. General Admini s t r ation De partmen t 
No . AI S-1 988/2115/CR-218/ BB X- A, dated the 
13th May 1996 a nd unde r 0 .0. le tte r , 
Ge nera l Admini s tration Department 
No. AE0 - 1196/ 181 -96/X , date d th e 7t h June 
1996~ he r1a s bee n appointed as De puty 
Secreta ry in the Social Welfare, Cul t ural 
Affair s and Spo rts Departme nt of 
Mant ra laya. How ever , he has no t ta ke n 
charge of the sai d post as yet and 
rema ined abse nt from duty unauthor ize dl y 
and left headquarter s without the 
exp r essed per mi ss i on of the competent 
a ut hority. 

Thus he ha s acted in a ma nn er 
unbecoming of a me mber of t he All Ind ia 
Se rvices a nd t.he r·eby co ntravened 
provisio ns of t he fi ule 3 of th e .A, I S 
(Co nduct) Rule sl 1968. " 

The reco rd reveal s that t he i nquir y 

offi ce r ha d s ubmitted the report on 2.9.2003. The 

applicant seeks quashing of the sai d report on vario us 

pl eas. 

5. Need l ess to s t a t e th at~ in the rep l y filed 

the application has been contested. 

6. In this a pp licatj_on~ th<~ a ppli can t see ks 

setting aside of th e Me morandum dated 5 . 10.1998 and 

th e letter of 20. 9.2 003 . He has bee n ser ved with a 

memora ndum un der Rul e 10 of t he Al l In dia Serv i ces 

(Disc iplin f3 and ,A,ppea l) Ru l es, 1969 ask in•:;;! hi m to 

s ubmit his represe ntat i on , if any. The ope r·a tive part 

of the a sse rtions made by t he res pondents in t hi s 

re gard ar· e ~ 

"It i s see n th a t Shri Vijay Kurnar 
IAS ha s s ubmitted the r et urn s f or the 
years fro m 198 2 to 1991 but he has fa iled 
to s ubmi t a ny return thereafter . 
Mor eover , t he inquries ma de through the 
Anti Cor rupti on Bur ea u i nto some of t he 
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complaints against Shri Vi jay Kumar ha ve 
revea led that he ha d purchas ed a pl o t of 
land for Rs .45, 000 /- (Fortv Five 
Thousa nd) in th e name of hi s wife fro m 
o ne Shri Arun Khanna in the vear 198 9 a nd 
co ns tructed a t wo s toried hou se t hereo n 
during t he year s 1990 to 1993. S hri 
Vijay Kumar has neither obtained prior 
per mi ss i on for t he sa id 
purchase/construction nor ha s he 
s ubmi tted any information about this in 
t he an nua l returns whi c h we r e fi l ed bv 
him upto the yea,- 1991. Shri Vi jay Kurn a r' 
has t hus failed to compl v wit h the 
prov 1s 1ons con tained in s ub rules 1 (a), 
(2) a nd (4) of the Rule 16 of the All 
India Ser vi.ces (Co nduct ) Ru les, 1968 . " 

Thi s ha d bee n con ve ye d on 5. 10.1998 . Vide s ubse quent 

l etter of 20.9.20 03 whi ch t he app li cant also seeks to 

be quas hed , he had been told t o submit his 

r eprese ntation with i n 15 davs. The sa id l e t te r reads: 

"To 

Shri Vijay Kumar IAS 
Hous e No. C- 8-·C! 
r)andav l\l a ga r 
Patpar Ga nj Road 
Delhi (E) - 110 09 2. 

Subjec t : Department a l Proceedi ngs unde r 
Rule 10 of AI S <D&A) Rul es , 
19 69 a gain s t Shri Vijay Kumar, 
IAS. 

Si r· , 

I am directed t o r efe r to t hi s 
Depa rtment ' s me mor a ndum of eve n no . 
dated 5. 10.1998 and letters of even no . 
date d 2.12. 1998 , 6. 1. 1999, 1. 6 . 200 1 · & 
29.7.20 03 o n the s ubj ect men tione d abo ve. 
It i s s tated that the copy of the sa id 
me mor a ndum was se nt on yo ur offici a l 
cor r espondence ad dr ess vi de letter dated 
29.7.2003. Hence you are requeste d t o 
s ubmit yo ur r epresentation if any in 
writi ng on t he sai d cha rge me mo ra ndum to 
the discip lina ry authority withi n 15 days 
of t he receipt of t hi s let ter. It is 
al s o to inform you th at in case of yo ur 
failure to s ubm it the represe nta t io n 
within the time st ipulated t he dec i sion 
in thi s case will be tak e n exparte as per 
the prov i s ion of AIS (O&A) Rules, 1969." 

< 3 1 .Q..! .. A.~ ... N.9 .. ~.-~ .. 1~J .. I.?.Q.QJ. : 
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7. By this application. the applicant seeks 

qua s t1ing of the or-der- of 7. 6 . 199 6 ~~i th co ns equent :tal 

reliefs. The s aid or detA reads : 

··Dear-

After r- e vocation of s us pen s ion 
vou are appointed to the va cant post of 
the Deputy Secreta ry! Social Welfare , 
Cultural Affair s & Sports Department . 
Accordingly , you ma y accept the char-ge of 
that pos t. 

Shr i Vi j a y Kumar 
LA.S . 

Yo ur s 

Sd/­
(O.K . Af zul purkar) 

O.O . Letter No .AEO 1196/181-96/X 
Ge neral Admini s tration De partme nt 
Mantralaya ~ Mumbai 400 032 
Dt. 7th Ju ne ~ 1996 . " 

8. The sa id relief i s being c laimed primarily 

on th e ground that th e order of reinstating the 

applicant dated 13 . 5. 1996 i s invalid. The or·der i s 

not bonafide and it is mot ivated . 

9. The said a pplica tion a l s o is being 

contes ted. 

10. We have hea rd the a pplicant . who appea red 

in per s on, and the respondents· learned co un sel, 

a ppearin g on be half of the State of Mah a r ashtra 

(Re s pondent No.2). 

11. Along with OA 3 141 /2003 1 a n a ppli ca tion 

CMA No .Z722/20 03) has been filed s e ek ing condon at ion 

of delay. I t has be en plea ded th a t th e alleged order 

at revocation of s us pensi on a nd reinstatement of the 

a pplt can t in se rvi ce da ted 13. 5. 1996 a nd the i mp ugned 
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order of 7.6.1996 were the s ubject matter of Contempt 

Petition No.241/1997 in Civ il Appeal No . 3'1·6 4 /1987. 

The Supreme Court had been pl eased to iss ue not ice and 

su bsequently the petition was di s mi ssed but libe rty 

was gr a nted to the applicant to c hallenge the impugned 

order of pos ting. 

12. Co nsequently , o nce the applicant had bee n 

per mitted to fi l e th e application before the Tribunal . 

he preferred OA 171 4/2003 a nd thi s Tr ibunal ha d 

allowed hi s MA praying for condonation of de lay. This 

Tribu nal had disposed of the sai d application on 

18.11.200 3. Since th e applicant ha s illegally been 

deprived of hi s pay and allo~·an ces , th e r efore ~ 

accordin g to hi m, there i s a delay i n filing of the 

application whi c h may be condoned . The pr-esent 

applica tion i s stated to be a seq uel to the or der 

passed by t his Tribunal on 18. 11 . 2003 in OA 

No . 1714/2003 . 

1 3. Subject to the othe r find in gs abo ut th e 

maintai nability of the prese nt applicatio n, if th e 

present pe tition i s a sequel t o the earlier order 

passed by thi s Tri buna l on 18.11. 2003, we find no 

reason to co ncl ude that dela y should not be condo ned. 

There i s jus t and s uffi c i en t ground for condonation of 

delay . Acco rdingly, we co ndone the delay. 

1 4. Reverting back to the merits ot th e said 

applicatio n No.314 1/2 00 3. Once t he order of 

revokatio n of s uspen s i on had been qua shed by this 

Tribunal as a necessary coro l lary, the app li ca nt wh o 
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appeared in person, argued that the impugned order of 

7. 6 . !996 as king hirn to accept c harge of the pos t is 

invalid and in contraventi on of Rul e 5(8) of All India 

<D i sc iplinEl a nd Appeal) Rules~ 19 69. 

1 5 . Admittedly ~ in th e earlier Original 

Application filed by the app li ca nt ) he had cl aimed th e 

follo wi ng r eliefs: 

"8 . RELIEFS SOUGHT: 

In the fact s and c ir c ums tances of 
t he case ~ it i s mos t re s pectfully pr a yed 
that thi s Hon "ble Co ur t may be grac ious ly 
please d to : 

a) Quas h and se t a s ide the 
impugned or de r da ted 13.5.96 (A NN EXURE A) 
to the extent of contraventio n of Ru l e 
5-B ot All India Servi ces (Disc ipline a nd 
Appea l) Rulf.;s~ ! 9 69 ~ ~~ i t /1 co nsec.1uential 
benefits . 

im pugn e d 
5. 10.98 ~ 

b) 

8, C, D, 
be nefit s . 

Quas h and se t as ide th e 
order s date d 7.6 . 96 , '+.5 .9 8~ 
18 .9. 0 2 and 27.3 .0 3 (ANNE XU RES 

E and F) ~ \~li th co nseq ue nti a l 

c) Direct r espondent no. Z to mak e 
bon a fide rein sta tement a nd posti ng 
or de r s . in c ompliance with Rule 5-B of 
Al l India Services (Di sc iplin e a nd 
fl,ppeal) R ul es~ 1 9 6 9! with conseq uenti al 
be nefits. 

d) Direct res pondent no . Z to pa y 
f ul l s alary for th e period 1 . 5 . 88 ti ll 
date~ with inter es t a nd comp e nsa tion for 
damages ca use d to him and hi s fa mi l y 
membe r s~ V.1i th co nsequential benefit s. " 

Th e said OA No. 1714/200 3 was decided on 18. 11 .2003 . 

This Tr i bun a l ha d co nsi der e d Rul e 5(8) of t t1 e Rules 

r eferred to a bove and reco rde d : 

" 23. If o ne has r e gard to above~ 
when a me mbe r of se rvice wh o is under 
s uspe ns ion is r e-i ns tated,it i s inc um bent 
upon th e a ut horities conce rned ~ whil e 
or-der in g re-- in s tatemen t~ t o rn ake a 
speci fi e on.ier t~ egan.Hflg pay and 
a llowances to be paid to the me mbe r an d 

I 
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to dec ide wh et h e~ or not the s aid period 
of s uspension shall be tr ea t e d as a 
period spe nt on duty . If it i s found 
tha t s us pension was wh ollY unju s tified ~ 
under cla use (3) of the Rules ibid . 
s us pension period i s to treated as a 
period spe nt o n du ty and a me mber is to 
be pa id full pay a nd a ll owances t o whi c h 
he was en titled . Howeve r, as per c l a use 
(6)~ whe re s us pens i on i s revoked pending 
finali s ation of the di sc iplinar y 
proceedings~ any order passe d under 
s ub-r ule (1) s hall have to be r eviewed on 
its own motion after th e co nc lusio n of 
th e proceedings by the a uth oriti es 
co nce rned." 

The Tribunal thereupon held th a t an order had t o be 

passed pe(taining to U1 e s ubsistence allo\;,~ a n ce in 

ter rn s of the FWle 5(B) of IAS ( D8tA) Rlll(~ S~ 1969 whi.cr1 

thi s Tribunal had reproduced. It was further he ld : 

"24. If o ne has regard to a bove ~ 
t he onl y logica l interpretat io n to be 
given t o the afo resai d provi s ion i s that 
as soon as a membe r of se rvice i s 
re-i nstated, wh ether he i s fa c ing en quiry 
or not! an order in te rrns of r ul e 
5(b)( 1l& ( 3 ) has to be passe d. From the 
per usa l of th e order passed by the 
r espondents) i t tran s pires that the 
or der of s us pension was revok e d and wa s 
su bjected t o completion of departmental 
e nquiry and the quest ion of regulari s ing 
the s uspension period ha s bee n kep t in 
abeyance wh ereas the same has to be 
deci ded for the rea s ons to be r ecorded. 
As s uch kee ping the s uspen s i on to be 
decided af ter completion of di scipli na ry 
proceedings and non-pay ment of 
s ubsiste nce allowa nce i s viola t ive of the 
di ctum laid down by th e Apex Co urt in 
Ca pt. M. Paul Anthony vs. Br1arat Ci olcJ 
Mi nes ~ 1 9 9 9 ( Z J JT '+· :'i 6 . 

25. We are of t he co ns idered 
v iew that re spo nde nts are bound to pass 
an or de r under rule 5 ( b) a nd th e 
appl i cant i s e ntit l ed for pay and 
allowa nces as per rules o n decis i o n to be 
arr ived at by the respondents and al so 
keeping in view the pendency of 
di sc iplinary pr oceedi ngs. 

26. As regards c laim of the 
a ppl ica nt fo r gr ant of pa y and allowances 
f r-om 5. 6. 1996 i s co nce rned ~ as the 
appli cant , with out ex press permi ss i o n of 
tr1e competent a uthority , has fa i l e d to 
bring on record any cred ibl e ma t er i a l 
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showing that he ha s joi ned the post of 
Deputy Secretary in Social Welfar e 
Department, having not worked on the post 
by the applicant, at pres ent he i s not 
entitled for this relief of grant of 
sa lary for the aforesaid period . 
However , th e afores aid period s hal l 
remain subject to pending finali s ation of 
ti1e disciplinary proceedings and on 
c ulmi nation, the law s hall take its own 
co urse. However . we obse rve that in the 
event, the app li ca nt joins the post of 
Deputy Secretary in the Soc ial Welfare 
Department, respondent s s hall start 
payi ng him th e sa lary as per r~les. We, 
at present~ a re no t inclined t o allow the 
prayer of the applicant for gra nt of 
sa l a r~y for the periocl tr·om 1996 t ill 
date . 

27. In the res ult , as the 
ap plicant has prayed tor mu ltiple 
reliefs, which is barr ed under Rule 10 of 
t he CAT (Pr ocedure) RulE)s, 1987, the OA 
i s partly allowed . Impugn ed order da ted 
13.5.1996 is quashed and set aside. 
Res pondents are directed to pass a fre s h 
order in so f a r as treatment of 
s uspen s ion period is concerned under Rule 
5(b) of the Rule s ibid within a peri od of 
t hree month s from the date of rece ipt of 
a cop y of thi s or der . Whatever i s 
e ntitled in the s hape of subsistence 
allowa nce or the pay and allowan ces a s a 
co nseq uence of revocation of suspe n s i on~ 
s hall be paid to the applicant wi th in th e 
aforesaid period. As rega rds 
disciplinary proceedings, in case any 
final order i s passe d, applicant shall be 
at liber t y to tak e r ecour s e in accordance 
wi tl1 l a w. No costs. " 

1 6. These f acts c learlY s ho~' tr1at thi s 

Tribunal ha d no t quas hed th~::; order of 13. 5. 199 6 

wh ereby the s uspension of the appli ca nt had been 

witt ldr-a\ol.'n . It j_s true that tt1is Tr-ibu nal in th e order 

passed, recorded that the impu gned order of 13.5.1996 

is quashed but in the subseq u E~ nt li.ne it ~~a s rnade 

c lear that respondents had to pass a fresh order so 

fa r a s the s us pension per·iod i s cor1cerned under Rule 5 

(8) of the Rule s withi n a period of three mont hs. 

Thi s makes t t c lear that the ma i n order 'A.'r1e reby th e 

s uspens ion was revoked, was no t qua s hed. The order 
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passed by thi s Tribunal s hould be read as a whol e a nd 

not o ne line in isolation of the res t. In fact, in 

paragraph 26 which we have reproduced above, th e 

Trib una l recor ded that t he applicant had not brought 

a ny t hi ng on the record that he joined th e post of 

Deputy Secretary in Social We lfa r e Departme nt. It 

we nt on to hold f urther tha t i f the applicant joins 

the post of Dep uty Secretaryl the respo nden ts shal l 

sta rt payi ng him s a l ary as per the Ru l es. Thi s 

clea rly s hows t hat the revocat i on of the s uspe ns i on 

order was not quas hed , o the t - ~.·i se ques tio n of 

pe rm itting t he app li ca nt to jo in the post of Deputy 

Secretary in the Socia l We l fare Department would not 

havf.; a ri s e n. 

17. To state thc:1L in the t?arlier OA frorn 

which we have quoted in extenso, t hi s Trib unal ha d 

reco rded that the applicant had prayed for mult iple 

reliefs wh ich wa s barr e d under Rule 10 of t he Central 

Administrative Tr ibu na l (Proced ur e) Rules, 1987. But 

. the Tribun al had not recorded that only the prayer wa s 

confined to t he s ubs i s t e nce allowa nce and the ot her 

prayer s had been permitted to be wi t hd ra wn to file a 

f r esh petition . If th e petition had been dism i ssed on 

the sa id ground to whi ch we have already refer r ed to 

a bove, the fresh pe t ition would not be mai nta inabl e. 

Therefore, it would becorne unneces-.sary to de l ve )nto 

the ot her conten tions of th e ap pli cant because we hold 

tha t in the pres ent applica t i on. t he sai d re l ief 

ca nnot be c l ai me d because th e impugne d o r der is a 
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sequel to the order passed wh ereby the s uspen s i on was 

revoked and applicant was posted on a oarticula r 

place. 

18. Reverting back to the o ther a pplications ~ 

namely ) OA 29'+7/2 00 3 and OA 3092/2 00 3~ as a lr- eady 

pointed a bove~ in OA 29 4 7/2003 th e app li ca nt s eek s 

quashi ng of th e inqui ry report of 1 . 11.2003 an d in t he 

other Origi na l Application No.3092/ Z 003~ he seeks 

.. , sett ing aside of t he order of 5 . 10.1998 and the le t t er 

of ?0 . 9 . 2003. In these orders ~ o n 5. 10. 1998) a notice 

to s how cause has been ser ve d calling f or th e 

r e p resentation~ if a ny , of the applicant for an action 

pr oposed unde r Rule 10 of the All Indi a Service 

(Di:.~. cipline & Ap pea l ) Rules , 1969. 

19. We had put it to the a ppli c ant as t o how, 

at this sta ge . th e petition wou l d be maintainable 

beca use no f inal order has yet been passed. The 

applicant ha d referred to various precedents to 

co nte nd that hi s f undame ntal r i a hts are affected t He 
~ . 

re f erre d to Arti cles 1'+ ~ 2 1 a nd 51 (A ) of 

Cons ti t ution of India. In the pecul iar facts, we find 

that it would be an exe r cise in futility to go into 

th e merits of t he matte r. Thi s is tor the r easo n that 

the inqui r y had been s tarted agaj_nst th e applica nt 

more than five year s ago and even the show ca use 

notice i n the s ubs equent pet i t i on~ unde r Rule 10 of 

the ccs (CCA l Rules, i s of the year 19 98. 
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ZO . At this stage; to rak e up t he pl ea that. 

his funda mental right s a r e affec ted . t.Aiould be 

imprope r. The appli cant ma y tak e legal and factual 

pleas, i f any , when the f inal order i s s ubsequently 

pass ed. There f ore, in all f airness to the applicant , 

who had referred to us s ome case laws o n the s ubjec t, 

we deem it unnecessary to delve i nto thi s con t rover s y. 

2 1 . As already referred to above, in one case 

the applicant s eeks quashing of the i nqui ry report and 

in the o ther , a s how ca use not i ce i ss ued under Rul e 10 

of t he CCS (CCA) Rules, 1965 pertaining to certain 

mi nor penalties whereby the repr esen ta tion of the 

appli cant i s bei ng called . 

2 ~. L • 
1,;,1e kno ~~~o• fr om the dec i s ior1 of the Supren1e 

Cou r t in the cas e of $..H.B . .I ...... G..HA.N .. A.N ...... $..lN.G.H. v. R.E:.G.l$.IB.A.R-' .. 

G .. 9.::.Q.P. .. ~.R.A.I.lV..£ ....... $..QG...I .. ~.I.l.~.$.-' ......... P..lJ .. N.J..A.~ ..... .A.N.Q ....... QI.t!IB.$. , A I R 1 9 7 6 s c 

1821 tha t wi·)en a s how ·-·ca us e no t i ce i s s erved, the 

petition c hallenging the same ordinari l y would be 

premature. In thE:~ cited ca s e . the di s ciplinary 

proceedings were dropped by the inquiry officer who 

was not competent to impose the puni s hment. The s a me 

wer e rev i sed by th e co mpete nt authority and a fresh 

s how cause notice was i s sued. It wa s hel d that s uc h a 

s how caus e notice co uld not be c ha l lenge d. The 

petition was dismi ssed as prema t ure. Th e Supreme 

Cou r·t held : 

'' 5. Ot he r obs tacles in the way 
of granting the appellant r e l ief were 
a l s o urged before t he High Co ur· t a nd 
before u s ~ but we are no t in c lined t o 
inves tigate them for the s hort r e as on 
t hat the writ petition was in any c a s e 
pr e mature. No punitive ac tion has yet 
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been taken . It i s diffi c ult to state~ 
apart fro m speculationJ what the outcome 
ot the proceedings will be. In case the 
appellant i s punished~ it is certainly 
open to him either t o file an appeal as 
provided in the relevan t rules o r to take 
other action that he mav be advi s ed to 
reso rt to. It is not fo r us, at the 
moment, to consider whe ther a writ 
petition will lie or whet her an 
industrial di sp ute s hould be r aised or 
whether an appeal t o the co moete nt 
a uthority under the r ule s i s the proper 
remedy, a lthou gh these are issues which 
merit serio us cons ideratio n. 

6. We are s atisfied that~ 
enough unto the day being the evil 
thereof, we need not dwell on problems 
which do not arise in the light of the 
view we take that there is no present 
grievance of punitive actio n whi c h can be 
ventilated in court. After all , even the 
question of jurisdiction to re-open what 
i s cla imed to be a c lose d enquiry will , 
and must, be con s idered by t he Managing 
Director. On this score, we dismiss the 
appeal but, in the circ umsta nces. wi t ho ut 
costs ." 

z 3 • s i m i la rA l y in the ea se o t $.TAI.~ ..... Q.f. ....... _.J).II.A.R 

E.RA.P.I.$..H V ' .$..H.K! ....... ~.R.A.H.M ...... .O.A.I.L .... $..H.A.R.M.A._ ... A.N.P. ....... A.N.Q .. I!:t~R p A I R 

19 87 se 943, a s how cause notice had been served to a 

Gove rnment se rvant called upon to show ca use. The 

sa me was cha llenged and the Supreme Cour t held that 

the purpose of i ss uin g the s how-case noti ce i s to 

afford an opportunity of hearing and thereafter a 

final decisio n i·la s to be taken . Ir,t.e l" fer ·e n ce~ at this 

stage, by the Court was he ld to be not called for and 

petition wa s stated to be premature. The Sup!"e iW3 

Court r1eld : 

"9. ThE~ High Court ~·as not 
just ified in quas hing th e show cause 
no tice. Wh en a show cause notice is 
i ssued to a Govt. se rvant under a 
s tatutory provi s ion ca lling upo n him to 
show ca use, ordinarily the Gov t . se rvant 
must place hi s c ase before the authoritY 
co ncer ned by s how ing cause and the courts 
s hould be reluctant to interfer e with the 
notice at that s tage unl e·; s thee, 
sh own to have been i ss ued 

noti c e i s 
palpably 
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withou t any authority of law . The 
purpose of issuing s how cause notice is 
to afford opportunity of hearing to the 
Govt. se rvant a nd once ca us e is shown it 
i s open to the Govt. to co ns i dei- the 
mat te r in the ligh t of the facts a nd 
subrni ss ion s placc~d bv t he Govt. se rvant 
and only thereafter a final dec i s ion in 
the ma tter co uld be taken. Interference 
by the Court before that stage would be 
premat ure . The Hi gh Court in our opinion 
ought not to have interfered wit h the 
s how ca use noti ce . " 

24. The same orinciple was carried for wa rd in 

the case of VN.IQ.N ...... Q.f. .. , .... .!.N.P.1.A ....... ~ ....... 9..R.$ .. ~.. v . V.P.IN.P...R.A ...... $ .. lN.G.H. ~ 

1994 (2) S LJ 77. Th e Supreme Court held that the 

inquir y has to be he ld by the di sc iplinary authority 

and granting rel i ef at the initial s tage is not 

per mi ss ible and t o that Elffect. therefore ~ 

petition v,.'ou ld be prE:~matLu-·e. The Tr ibunal should not 

lnterfere with the trut h or correct ness of the 

charges. Tt1 e findings recorded Y~.'BI ' e: 

''6 . In th e case of c harges 
framed in a di s ciplinar y inq ui ry the 
Tribunal or Court can interfere onl y if 
on the charges framed (read with 
imputation or particular s of the c harges. 
if anyl no mi sco nduct or other 
irreg ul arity alleged ca n be s aid t o have 
been ma de out or the cr1argE~ s f1 ·a rned are 
contrary to any l a w. At t hi s s tage ! the 
Tribunal has no jurisdic t ion to go i nto 
the correctness or tr uth of the c harges. 
The Trib unal cannot take over th e 
functions of the disciplinary a uthority . 
Th e tr uth or othe rwi se of the c harge s i s 
a matter for the disciplinary au t hority 
to go into. Indeed ~ e\len afte l' th~3 
concl us ion of the disciplinary 
p r oceedings~ if tl'1e matter comes tr.) Court 
or Tribunal , th ey have no j uri s diction to 
look into the truth of the cha rges or 
into the cor rectness of the find i ngs 
r-ecorded by the disciplinar·y auti'!O i'lt.y or· 
the ap pella te aut hori ty as the case may 
be. ·rhe function of the Court/Tr ibunal 
i s one of j udi cial review, the parameter s 
of whi c h are re peatedly l a id down by t his 
Co ur t. I t would be s ufficient to quote 
tr1 e cl e c i s i on i n H • B • G an c.H1 i ~ E x c i se a n d 
Taxation Officer-cum-Ass ess ing Authority, 
Karnal & Or s. v. M/ s Gopi Nath & So ns 
a n d o I' s . ( 1 9 9 z .s up p • ( z ) .s . c . c 3 1 2 ) • T he 
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Bench compri sing M. 1\l.Venkata c haliah~ J . 
(as fie then was) and A. M. .A.hrnadi~ J.) 
affirmed the principle thu s= 

"J udi cial r-evie \.v . it 1s tr-it e~ is 
not directed again s t the decision but is 
confined to the deci s ion mak ing process. 
Judi c ial review cannot exte nd to t he 
ex ami nation oi'' the co r-rectness o rA 
reasonableness of a decision as a matter 
of fact. The purpose of judicial review 
j s to ens ure that the individual receives 
fair treatment ar1d not to er1sur-e that the 
authority after accordi ng fair treatment 
reac hes) on a matter· IA.'IJich it is 
authorised by law to decide! a c onclus ion 
whi ch i s cor-rect in the eyes of the 
Co urt . Judicial review is not an appeal 
from a dec i s ion but a r-eview of the 
mann er in which the deci s ion is made . It 
will be erroneous to think that the Cour-t 
s its in judgment not onlv on the 
co rrect ness of the deci si on making 
process but al so on the cor1 ectness of 
U1e deci s ion j_ t sfd f. ·· 

7. I'>J ow! if a Court cannot 
inter-fere with the truth or correctness 
of the charges even in a proceed ing 
against the f in a l order, it i s 
un--undei"S tandable hov.• ca n t ha t be done by 
the Tribu nal at the s tage of framing of 
cha rges? In this case ~ the Tribun al has 
held that U1e charoes are not sustai i:1a bl e 
(the finding that no culpability is 
alleged a nd no corrupt motive 
attr-' ibutl~d) 1 no t on the bo.si s of the 
arti Jles of charoes a nd the s tatement of 
imputations but mainl y on the basis of 
the material produced bv the res pondent 
before it , as \~ E! shall presently 
indi cate,·· 

25 . No different was the view expressed in 

t r·, e case of I.H.~ ........... I.?,5;.~.~V..LLV. .. t ...... -.... ~.N.G . .!.N~I . .R.~ .............. ~ . .!.H.t\ . .R ............ $.I.A.II 

.!::I.Q.V..$..!.NG .. -........ !!Q~.RQ. V • .R.t\.~.~.$J::! ..... KV..M.AK ..... $.I .N.G.H ...... ~ .. -.. Q.R$_!_ ~ J T 1 9 9 5 

(8) S.C. 331. In the cited case, a s ho\1\.' cause notice 

had been issued. The High Court had entertained the 

Petition. The Supreme Court held that it would be 

premature because ther e was no attack on the vires of 

the statut e nor there wa s any fundamental rights 

vto l<::l ted. The findings of the Supreme Co urt are 

reproduced for the sake of facilit y . 
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"1 0 . We are concE~rned in this 
case~ with the e ntertain ment of the Writ 
Petition against a show ca use no t ice 
issued by a competent s tatutorv 
authority. It s hould be borne in 1n:i.nd 
that t he re i s no attack against the vi res 
of the sta tutory PI"OVl s l 0f'1S govern 'L r1 g the 
matter . No ques tion of infringement of 
any f undamen tal r ight guaranteed by the 
Con s ti tut.i.on i s al l eged o r· proved. I t 
ca nn ot be s aid t hat Ext . ~ - 4 not1 ce i s 
ex facie a "n ullity" or total l y "with out 
j urisdict ion" ill the t n:td:i. t ional se nse of 
that expression - that i s to sa y~ that 
even th e comm e nceme nt or initia t ion of 
the proceedings~ on the face of it and 
l~~>' ithout anything 1n cwe~ i s t otally 
unauthori s ed. In s uch a case! for 
entertaining a Writ Petition under 
Arti c le 226 of the Con s tit ution of India 
against a s h O ~AI-cause notice! at that 
sta~e ~ it s hould be s hown that the 
authority ha s no power or jurisdiction, 
to enter upon the enquiry l n question. 
In al l other cases! it i s on l y 
appropriate that the party s hould avail 
of the alternate r emedy and s how ca use 
against the same before the author ity 
co ncerned and take up th e objection 
regarding ju r i s dict'lon e:tlso~ then . I n 
the event of an adverse deci s io n, it will 
cert a inly be open to him , to assail the 
s ame either in appeal or r ev i sio n, ~s the 
case mav be, or in a ppropriate cases. by 
invoking the j ur i sd i ct i on under Arti c l e 
ZZ6 of the Co nsti tution o 'f In dia . ·· 

26. So far a s the funda mental 1· i gh t s 

concEH' ned ~ ~· e have already held a bove that 

a ppli ca nt at thi s s tage , after the inquirY repo J- t 

are 

the 

has 

been submit ted, ca nnot press into serv ice the =a id 

fundamental r- i ghts. It cannot be t.ab:~ n note o f at any 

time at th~ s weet will of t he said oer s o n, when he did 

not take up th is plea at tt1e U11 ·e::holc.i. '1tJe. 

ther efore, decline to enterta i n the s aid plea. 

z 7 . S i m i l a r l y i n t h e cas tL of V..N . .!Q.!~~L.Q.f. ____ , ___ U!Q . .IA 

AJ~O ......... _AN.O.I.H.f .R v . .A.$..H.Q.K. ..... K.A.G..K.1;.R , 1 9 9 5 s cC ( L & s ) 3 7 4 , t ! 1 e 

c harge-·s heet was be ing in1pugn e d without ~o.• ai ting the 
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decision of the disciplinary authority . The Supreme 

Court held that it is premature. The findings of the 

Supreme Co urt are: 

"t.f , Admittecnv~ tl'le r-espo ndent 
has not yet s ubm itted his reply to the 
c harge-sheet and the res ponde nt rushed to 
the Central Admini s trative Tribunal merely 
on the information that a c harge-s heet to 
thi s effect was to be i ss ued to him. The 
Tribunal entertained the respondent s 
application at that prema ture stage and 
quas hed the c harge-sheet issued during 
tne pendency of the matter before the 
Tr-ibunal on a gr-ound ~·h.icr1 ever, the 
learned coun se l for the respondent made 
no attempt to s upport. The respondent 
has the full opportunity to reply to the 
c harge-s heet and to raise all the points 
availab l e to hi m including thos e whi ch 
are now ur ged o n hi s be half by learned 
counsel for the respo ndent. In our 
opinio n) thj_ s was not u ,e stage at lA.' f1icr1 
the Tribunal .ought to have entertained 
s uch an application for quashing the 
ch arge-sheet and the appropriate co ur se 
for the res pondent to adopt is to file 
his r ep ly to th e charge-sheet and i nvite 
the decision of the disciplinary 
author it y thereon. Thi s being the stage 
at whi c h t he res pondent had rushed to th e 
Tribunal~ \il(~ do not CCH1 sider· it necessary 
to req uire the Tribunal at this stage to 
examine any other point wh i c h ma v be 
available t o the respondent o r· whi ch ma y 
have bt-":1~~n rai sed by him . " 

Z 8 • E v en i n t h e case of ~A~.A.G.J..N.G._._ ....... PJ.:.R.~ .. C..I.Q.R . .! . 

. r1A.Q.R.A.$. ........... ~.~ .. T.R.Q.P..Q1 .. I.I.A.~ ............. W..A.I.~.R ...... $..V..P..P.1 .. Y ...... A.N.P ....... $. .. ~ .. W.IR.A.G.I ......... ~.QAR.Q 

.A.N.P.. ............ A.~.Q.IJ::fi.R V • K~ ... -.......... .RAJ.A .. ~ ....... A .. NIL ... Q.I.t.f.~ . .R.$. ~ ( 1 9 9 6 ) s cc 

338! the Supreme Court held that no interfer ence was 

ca lled f-or at an interl ocutory stage of the 

disciplinary proceedings. The f indings of the Supreme 

Co urt. are: 

"7. As rightly r1eld by the 
learned Single Judge and the Division 
Bench~ no interference was cal led for at 
an interlocutory stage of the 
discipl inary procee dings. The enquiry 
was no doubt over but the competent 
aut hority was yet to deci de ~p,• he ttH:.~r the 
c harges again st the respondents are 
established either wholl y o r partly and 
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v...'hat pun i s hmen t~ if any ~ t s called for. 
At th i s s tage of proceedings , it was 
wholl y unnecessary to go 1nto the 
question as to wh o i s competent to impose 
whi c h pun ish ment upon the re spondents. 
Such a n e xe r c i se is purelv ac& demi c at 
thi s s ta ge of t he di sc i pl i na ry 
proc eedings. So tar as the leat·necJ 
Sing l e Judge l s co n cented ~ he did not 
examin e the regulati ons nor di d he record 
any findi ng as t o the power s of the 
Ge n El t~ al Manager , t he Boc1r cl or the 
Governme nt ~ a s the case rn a y bE~. He 
merely directed that in v i e w of the 
statement made by the l earned co un s el for 
the Board~ the puni sh me nt of di s missa l 
s hall not be imposed upon the re spo nde nts 
ever, if U1 e c harges agatr, st. them arE~ 
establi s hed. Wh e n t he res pondent s fi l ed 
writ a ppeal s , the Div i s ion Benc h was also 
of the op1 n1 on that thi s was not the 
s tage to interfere un der Arti c l e 226 of 
the Const ituti on no r was it a stage at 
which one s hould s oec ul ate as to the 
pu ni s hment that may be impose d. But. it 
appears that th e Boa r d in s i s ted upon a 
decis ion on the question of power. I t is 
beca us e of the asser tion on the part of 
the appel lants (that the Ma nag in g 
Dir ecto r has th e power t o im pose the 
pe nalty of comp ul s or y retir e me nt ) t hat 
the Divi s ion Ben ch examined the quest i o n 
of powe r on me rits. The said assert i on 
of the Managing Dir-E.!C t o r- U1at tle has the 
power to i mpo se t he punl s hme nt of 
compu l s or y retirement probably created an 
impress i on in the mi nd of the Co urt that 
the Boar d has a lready decided to impos e 
the sa id punt s hment upo n the responde nts 
an d proba bl y it i s for th e s aid reason 
t ha t they examin ed the sa id question on 
me rits . (Insof a r a s the respo ndents are 
con cerned ~ i t \oJa s tl1ei r refTain 
th r ougho ut that th e Boa r d had alread y 
decided to impose the pun i s hment of 
dismi ssal/compul s ory re t ir e ment upon t hem 
and t hat th e enquiry and a l l the ot he r 
proceedings ~~~o' e r· e rn e r e l y r.H 1 eye--wash). 

Same was the view expressed by th e Supreme Court in 

the ease of ?.I.AI.~ ........ Q.f. ........ e!J..N.J.A.~ ...... A.N.Q ..... .O.I.HI.R.$. v . .AJ.I.I. .$. .lNG.H l 

( 19 97 J 11 sec 36 8 and in Ute case of A.I.R ....... I.NQ!A ..... ~I.P .. ~ .. 

V • ~L ....... . .Y.O.Gf.$.H.W.AK .... R.A.J. ~ z 0 0 0 s cc ( L & :;, ) 7 1 0 • 
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2 9. Even in the case of .OJ .. $.I.R.I .. G..L ... ...... f..9REST 

Qf.f. .. lG.IB.J.. V • .R..! .............. R.A.J..A.M.A.N.IG..K.A.M .. _ ... A.t.!Q .. _ ... AN.Q.I.H.I.R_, . zoo o sec 

(L&S) 1 100~ the Supreme Co urt r1eld t.flc1t in te rfer-ence 

i s no t ca lled forA pet~taining to UH·) cor r ElC tr,e ss elf t he 

c harges. The findings are: 

"1. . . .......... Lean'!ed counse l 
appearing for the appell a nt urge d that 
t he kind of limited jurisdiction 
conferred upon U1e T ribunal ~ i t ~.·as not 
open to the Admini s tra t ive Tribunal to go 
into the correctness o r otherwise of the 
c ha rges l evelled again s t the respondents 
and tr1en::Jby quashed U1e c harge-s heets 
iss ued against them . We fir1 d rnE'~rit. in 
t he s ubmis~ion. In Uni on of India v . 
Upendra Singh [( 1994) 3 sec 357] it was 
held thus: CSCC p.362~ para6) 

''6. In the cas€~ o i~: c:h a.rge·s 
framed in a cH sc iplir1ary inquiry 
th e tribunal o r co urt can 
interfere only if on the charges 
fr a med ( rea d wi t h imputation or 
parti c ular s of the ct1a roes , lT 

any) no mi sconduct or other 
irregulari ty al l eged ca n be sa i d 
to have been made o ut or the 
cha rges framed are con trarv to 
any law. At thi s stage~ the 
tribunal ha s no juri s diction to 
go into the correctness or t r uth 
of t he c harges. The tribun a l 
ca nn o t take over the f un ctions 
of t he disc iplinary authority . 
Th e truth or other wi se of the 
c harges i s a mat te r for t he 
di sc iplinary a uth ority to go 
into. In deed~ eve n a f te r the 
co nclu s i on of th e disc i plinary 
proceedings ~ if the matter comes 
to court or u~ itluna l ~ t hey ha ve 
no j uri sd i c tion t o look into th e 
truth of the charges o r in to the 
correc tness of t he find in gs 
recor ded by the disc iplinc:tr v 
authority or the appellate 
a ut hori ty a. s ti .. ,e ea ·.:> <:) rnay be . " 

z. In vi e w of the aforesaid 
de c J s i on \Ne ·fi n d t ha t. t i ' e T I' i b u r 1 a 1 1r11 a<.=,; 
not j ust l fi e d under la..,_, to .i.r,terfe re v.,•i th 
the correc tness of the c har ge s levelled 
again s t th e de l inq uent offi cer. We, 
there f ore , se t as ide the order and 
ju dgment of t he Tr--j_ bur,r.Jl under.. a ppeal, 

) 
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30. From tile a·foresaid~ it. i s c l ea t" t hat \.v r·,en 

on lv a s how-ca us e noti ce i s se rved or wh ere the only 

inqui rv reoort ha s been made a nd the disc io li narv 

auth o rity has not passe d anY fin al or der, it would be 

oremat ur e for thi s Trib un al to e nter ta in the Original 

Aopli.cat.io ns. V.l e are purposef u llY~ u-, e r efo r e~ not 

delving into any oth e r aspects though the same were 

r a i sed by t he applica nt . 

3 1 . In th e prese nt cases befo r e us, s in ce in 

o ne matter the inquiry report ha s bee n filed a nd i n 

the o ther onlY a s how-cause notice for mino r oenalty 

has been se rved , it would be appropriate fo r the 

applica nt to raise hi s g tl E!Van ce~ if any, in case of 

a ny final order i s pa ssed. At t hi s s t a ge, a ll the 

aforesaid t hree Original Appli ca tio ns must be taken a s 

premat ur e or not maintainable. 

3
- .. , 
. L • For these r easons , we find that the 

afores aid Or iginal Appli cation s are wi tho ut me tit and 

the same are accor din gl y di s mi ssed. 

c;0Y\~ 
<R.K.Upadhyaya) 
Member (A) 
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Chairman 




