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CENTRAI. ADMTNTSTRATTVE TRTBUNAIL.
PRINCTPAL BFENCH

0.A. NO. 2919 OF 2003
New Dethi this the 28th dav of Mav, 2004

Hon"ble Mr. Justice V.S. Agegarwal, Chairman.
Hon'"bile Mr. S_.A. Singh, Member (A).

K.G. Mohanachandran,

R/0 C-402, M.S. Apartments,

K.G. Marg, New Delhi-110001

Presently working at

Consutate General of India, Herat

Afghanistan R Annlicant,

(Bv Advocate Shri C.N. Sreekumar)
Versus
1. Union of India
Through Secretfary,
Miniatry of External Affairs,
New Delthi-110001.
2, Javant Praaad,
Joint. Secretary (CNV) & CVO,
Ministrv of External Affairs,
South Block, New Delhi=11, Ce Respondents,

(By Advocate Shri Rajeev Bangal proxy for Shri N. S,
Mehta)

O RTDER (ORAL)

Hon'bie Mr. Justice V.S. Aggarwal. Chairman.

The appljcant, K.G. Mohanachandran seeks
aunashing of the condition attached to the promotion arder
dated 24.9.2002. By virtize of the game., the promotion of
the applicant has been postponed to a date after
completion of the penalty period. He seeks a direction
to the respondents to promote him forthwith §f the

vacancv is available.

2. Some of the relevant facts wonld precinitate
the question in controverav. The applicant was working as

attache (Adminisatration) in the Emhasay of India af
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Belgrade. He was &merved with an article of c¢harge
pertaining to the payment to an outsider without getting
the approval of the head of chancery, submission of claim
for reimbursement of medical expenses on him and members
of family and inflation of the amount of two hospital
bills by altering the same. The applicant had contested
the same. The disciplinary anthority aftter doing the
nece’sary process and the procedure impoged a penalty of
reduction to a lower stage in the time scale of pav for a

perinod of five vears. Tt was further stipnlated that he

will not earn anyv increments during the period of such
reduction, The reduction was to have the effect of
postponing the future increments of his payv. The

applicant had challenged the =gaid order but this Tribunal
had dismissed the petition. FEven hig Civil Writ Petition

in the Delhi High Court i’ pending.

3. After the raid order, the respondent’ had
issued an office memorandum (impugned order) whereby the
select L}st of promotees to Grade-T has been Dpublished.
For ;ﬁ::h ;iar 2001 to 2002, the applicant has aisn bheen
npromoted but with the condition that nromntion will bhe
given after completion of the penalty period. The

applticant assails the same by virtue of the present

annlication,

4, Needless fto state that in the repily filed, the
apnlication has heen contested. We have heard the

parties acounsel! and have seen the relevant records.
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5. The penalty order referred to ahove is of

27.2.2001. The operative part of the same reads:

"After taking into consideration the facts and
circumstances of the cage, documentary evidences

on record, the Tnquiry Report and the
representation of the Charged Officer, the
Pregident, in consultation with the UPSC, has

imposed the penalty of reduction to a lower
stage in time scale of pay for a period of five
vears on Shri K.G. Mohanachandran, Section
Officer, with further stiputation that he will
not  earn any increments during the bperiod of
snch  reduction and the reduction wili have the
effect of postponing the future increments of

his pav’ .

6. Indeed it is subject to judicial review
after dismigsatl of the applicant’s Original Apnligation
in this Tribunal in the NDelhi High Court. Subject to
that, the claim of the applicant had been considered for
promotion. For the gelect list for the vear 2001-2002,
the applicant hag’ been promoted but with the stipuiation
that he has to be promoted after the completion of the
nenaltty operiod. We fake liherty in repnroducing the
impugned order which is relevant for our npurpose:

"The Tfollowing officers of Integrated Grades T1

and 111 of the General Cadre and Merged

Selection Grade/Grade T of the Stenographers’

Cadre of the Tndian Foreign Service, Branch "B',

have bheen apnroved for inclusion in the Select

List,. for promotion to Grade T of the General

Cadre of Indian Foreign Service, Branch "B’ in
accordance with Rule 12 of the Tndian Foreign

Service, Branch "B’ {Recruitment, Cadre,
Seniority and Promotion) Rules], 1964, bhased on
the recommendationsg of the PDepartmental

Promotion Committee (DPC)Y held in the tnion
Puhliec Service Commission (UPSC):-

Select lList for the vear 2001-02

S. No, Name (S8/8Shri)

1. K.G. Mohanachandran (to be promoted
after completion of penalty nperiod)

2 M. M. Gaven (SC)

3. Bhisham S§. Chatthan
4. Mahinder Kumar

5 R. Raghunathan

g b —



6. Onkar Sarup

7. B.S. Rawat

8. C.0. Thomas

9. Vikrant Rattan’.

7. The argument of the learned counsel for the

applicant is that the impugned order violates Rule 11 of
the CCS (CCA) Rules, 1965. According to him, reduction
that has bheen ordered in the impugned order cannot
affect his nromotion. According to the learned counsel,
the penalty has been imposed under sub-claunse (v) of
Rute 11 of the CCS Rulea but promotion could only be

deferred under sub-clause (vi) of the abovesaid Ruies.

8. In our opinion, the argument has to be

stated to be rejected. Sub-clanses (v) and (vi) of Rule

!
11 of the CCS Rules unfoldéfthemselves in the following

words:

"Major Penalties-

(v) =save as provided for in Ciause (iti) (a}),
reduction to a ltower stage in the time-scale of
pav for &a specified period, with further
directions as to whether or not the Government
servant. will earn increments of pav during the
perind of such reduction and whether on the
expiryv of auech period, the reduction will or
will not have the effect of postponing the
future increment’s of pay;

(vi) reduction to lower time-scale of pay,
grade, post or Service which shall ordinarily he
a bar to the promotion of the Government servant
to the time scale of pav, grade, post or Service
from which he was reduced, with or without
further directions regarding conditions of
restoration to the grade or nost or Service from
which the Government servant was reduced and his
seniority and pay on such restoration to that
grade. post or Service'.

9, Perusal of the abovesaid cliearly shows that
the framers of the Rules draw a c¢clear distinction

between 8sub-clause (v) angd (vi) of Rule 11 of the CCS

Rules. Sub-clause (vi) comes to playv when there I8
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reduction to lower time-scale of pay, grade, post or
Service. 1In the present cage hefore ns. we have already
reprodunced  above the relevant penaltv that has been
imposed upon the applicant. The penalty does not refer
to anyv reduction in lower acaie of payv, grade or bpost.
The penaity refers to reduction to a lower stage in the
time 8cale contemplated under clauge (v) of Rule 11
hecanse it «clearly astates that the openalty can be
reduction to a lower stage in the time scale of pav for
a specified period. He was not to earn increment during
this perind. Therefore, in the present case, it is a
nenalty imposed under clauge (v) of Rule 11 rather than
under «alause (vi) of Rule 11 of the Rules referred fto
above hecause there is no further direction contemnlated

under clauge {(vi) of Rule 11,

10, In this regard, reference with advantage
can  bhe made to the insgtructions of Government of India
dated 30.8.1990. Tt ctlearly prescrihes that an officer
whose inarements have been withheld or who has been
reduced to a lower stage in the time-scale, cannot  bhe
considered on that account to be ineligibile for
promotinﬁ/ hut. it clearly further provides that the NDPC
will take into account the circumstances leading to the
imposition of the penalty and decide whether in tThe
light of the generail service record of the officer and
the faet of the imposition of the penalty he shounld be
congidered suitable Tor promotion. However, even where
the DNPC considers that despite the penalty the officer

ol
is suitable for promotion, he should be actually

nromoted during the currencv of the penalty. This
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ctearly answers the argument eloguentlv put forward and

80 much fthoonght of hv the learned counsel. The gaid

inafructions have not even been challenged.

. In fact, we may take advantage in referring

to the well known decigion in the case Unian of Indis

Vs, K.V. Jankiraman & Ors. (1991 (4) SCC 109). The

relevant extract of the findings of the Apex Court are:

“.....That is the minimum expected to ensure a
clean and efficient administration and to
nrotect the public interests. An empiovee found
guilty of a misconduct cannot he pnlaced on par
with the other emplovees and his case has to be
treated differently. There isg, therefore, nn
discrimination when in the matter of promotian,
he is8 freated differently. The least that is
expected of any administration is that it does
not. reward an emplovee with promotion
retrospectively from a date when for his conduct
hefore that date he is nenaltised in presenti,.
When an emplovee i8 held guilty and penalised
and i8., therefore, not promoted at least till
the date on which he ig penalised, he cannot he
said to have heen subjected to a further penailty

on that account. A denial of promotion in such
circumstance’s 8 not a penalty but A necessary
consequence of his conduct. TIn fact, while

congidering an emplovee for promotion his whole
record has to he taken into congideration and if
A promotion committee takes the penalties
imposed upon the emplovee into consideration and
denie’s him the promotion, such denial is8 not
tllegal and unjustiftied. If, further., fthe
promoting authority can take into consideration
the penalty or nenalties awarded to an emplovee
in the past while considering hig promotion and
denv him promotion on that ground, it will he
irrational %o hold that it cannot take the
nenalty into consideration when it is impboged at
a tate date bhecause of the pendency of the
proceedings, although it is for conduct prior Tto
the date the authority congiders the promotion.
For these reasons, we are of the view that the
Tribunal i8 not right in striking down fthe said
nortion of the sfecond suh-paragraph after ctlause
(iti) of paragraph 3 of the =gsaid Memorandimm,
We. therefore, get aside the gaid findings of
the Tribunal ™.
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i2. This supporte the respondents’ caontention
that while the applicant is undergoing the aforesaid
npenalty necessartly his promotion has rightlyv  heen

deferred.
13. No other argument has heen raised.

14, For thes’e reasons. the apnlication being

devoid of anv merit fails and is, therefore, disamissed.

A b —c

(ﬁ( g (V.S8. Aggarwal)
Memher{A) Chairman

as to costs.

No grde
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