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CENTRAL ADMINISTRATIVE TRIBUNAL 
PRINCIPAL BENCH 

O.A.No.Z791/Z003 

New [1eH'i. this the ~'k daY ot MaY. .C004 

HON HLE SHRI JUSllc~ V.S. AGGAkWAL. CHAlRMAN 
HON Bl£ SHRI S.A.SINGH. MEMBER <AJ 

E.x. c:onstat.Jle Aiavvir GuliC:t 
s/o Sh. Hari Singh Guli2 
r/o Village &nd PO - Badli 
The-·Bahadur Liar h 
Distt Jhazzar <H~rvana>. 

(By Advocate: Sh • .Sachin Ct1auhanJ 

Versu-s 

1. Govt. ot N.C.T.D. 
through it~ SecretarY 
New Sachivalava 
I.P.Estat~. N~w Delhi. 

z. Joint Commissioner of Police 
Armed Police 
Police Headau~rters. I.P.Estat~ 
M. s. \).Building 
New Delhi. 

3. Dv. Commissioner of Police 
3rd Battalion DAP 
Vi ka ~- F'ur i 

Aoolicant 

New De lt• i . kesoondents 

<BY Advocate: Sh. George Paracke~ oroxv of Shrl Om 
Prakash> 

O ..... R .. ....Q ..E_J~ 

Justice V.S. Agyarwal:-

Aoollcant was a Constable in Delhi Police. He 

faced Jlsciolinarv oroceedings. He has been dismissed 

trom servi.ce invoking Articl~ 3 1 1 < ;:. > < b > of the 

Cor,stitutiort of India. The facts which oromoted the 

dls< i.ol 'inC:tr v ~uthor i tv to pass the above said or·dE.!r 

art!: 

··on 5r d [tee:EHnber. 2002 a PCR call 
was received at a.~s PM alleging raoe in 
Ute area of (':harrder Vi har. PS Narrgloi. 
Delhi. West Distt. Police immediatelY 
attc~nded to it~ got the c:omolaint of 
victirrr Savi ta PaJhee and initiated legal 
actlon. One- Ms. Savi ta Padhee d/o 
<.:-r iularJ Padhee a•:;~ed ZO vears lodged 
com~Jl<:~irrt ot raoe bv orre A·iavvir @ Bablu 
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s /c1 Har i Si nl)h aged ~2 vear s r /o Vi llcHl€' 
Badli District .Jtra·ihar. Har·vana and 
heloed bv Mukesh s/o Ram Kumar aged 33 
vear ~·· of the samt;. village-. She narrated 
that shE.~ came to Delhi during JanuarY 
2002 ~nd is staving with her· brother ln 
lr::tW Mt. Vioul Misr--a at Hastsal. Uttam 
1\lcn:;J<:•r·. Delh1. Three ruorrUrs bac~ she 
rroticed a .Surerrdra ':_,ecur i tv .•:.e-rv'lce~. ·ioh 
ooour· t.un it v 1 n a rlews Pooer wller e a 
mobile ohon6 nuruber '-18118--(+4•f20 wa~. 

9 i verr. .SIIE' corr t&c tec.l Ute rrumber and ~:eot 
lrr toUC'tl w.ittt the oei"'SOit named A·iavvir 
~:~nd reaue.3ted tor the .Job ofter~1d through 
the newsoaoei". She 1 e"f t ltE!r- addr ess and 
tPlaohorre number wlth Aiavvir. Orr 2nd 
Dpcember. ZOOZ. AJavvir called uo Savi tha 
PF-Jclhet> and a skE!d ht:!r to come- for-
inter-vie•• nedr Sunil [rair Y. Chnader 
Vihar. Nr.:.nQoli. Ut-ltd. on 3rc.l C•ecember--. 
ZOOl from where she will be oicked uo. 
Accordin<;!.LY. on 31'd December. ZOOZ. 
Savi Uta Padtlee carne to Chairder Vlhar, 
She was oicked uo bv Ajavvir in the 
Marutl Car in which two more oersons w<::>re 
there. She was taken to one room 
"Kuld8eo Prooerties· office situated at 
VAer Bazar Road. Chander Vihar. Narrgloi 
in a 2000 Sa. vat ds olot. In the -s.aid 
room :shE> was taken bv A·iavvir C::tr'td raoed 
C!t dc..'tgger ooint. c1·imirrallv irttirnidat.in~ 

hE't • Mu~esh l~tched th& door closed from 
outside and keot stC:trrdirrg. Some time 
lC:tt~·r. st1e nran.-::tged to come out t::trrd the 
ossailants also lett the olacE:>. Site came 
lu her t1ome fir·st arrd c-ulled uo the I 00 
nuntber PCR EJt t~. ~::) irr the evening. Clnf: 
ttte contol iarrt of victim Savi tha Padtt&e a 
Cr::tse vide FIR No.IOti:-. dated 04.1Z.ZOO.Z 
11/s. 3/6/.::t+2/506/3il lP( P-~· 1\lc•fttJlol lrtle1~~ •JOt 
r·Api;tered and investigation was 
imruPdi.C~telv takf.:HI uo. Inve~tigat:ion 
r6vealed tt1at tire assailant Ajavbit· ~ 
Bcd:.rlu is a Delhi Police C.onstatJl~ oo~.ted 
with Ill Bn. DAP bearing bell 
1\lo.lb~S!DAP <PIS No.2898140~). His 
associate Mukesh belongs to his vi!laQ~ 
Badli. Oi:stt. Jha·ijar onlv. Mukesh has 
been arrested bv the Police in the case. 
A~IC!YVi.l @ Bablu i~ r.!bS(;t"Jrtding. A·iaivir @ 

Bablu being a Delhi Police C:C•trstable artd 
u 01~ntber of disciolirrecl fore-~ has beE-n 
found involvE>d in tl1e agf,ast cr-imE' of 
raoe orovi ng l•lrusE-1 t urrbet::ornirra e>i a 
me-mber c,f a di-:::.c-ioli1rr:' force ... 

Z. Keeoing 1rr view the s.c:tme. ttle dis.ciolinarv 

authcl/·itv dismissed the aoolic:ant tr-:>111 service and hj·:, 
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3. n,e aoolicant assails the said orders. 

fhe orlmarv &ryurnE>nt r<.:~isecJ. at Ute B&r. ha:s been ttrat 

in tilE? facts of the ore·.:.ent CC!Se. the r•E!soondent:: 

could r,ot resort tc• Article 31 J(Z)Cbl of thE? 

Cons ti tu ti on. 

4. Needless to s tCI te tha 1.:. in the reul Y filed. 

the r.:toollcc.ttior, has b~ .. ~en cor1tested. 1 t ftas been 

o('ir,ted thc-tt to m<:dntain confidence of oublic in the 

uolic.E' forr.:e. and in t.i1e ir,tere~t of nubJ ic at lat'9E>. 

J·h~=· aotJlic:&r,t was r iqht.lv disruissed ur,der Article 

311(Z)(bl of the Constitution. The involvement of th~~ 

~.. Ar tlcle :: l I ( Z l \ b l •.d the l_.c·n~.t.l tutio11 or 

Indi8 1·eads as under: 

''311. Oi=rni:~:-:.&1. reruovc.l c'r-
reductic•rJ in rank ut uersons emolovecJ in 
clvil caoacities under the Union or a 
State:-

i I > • 

I ( ~ l Nc• "Uch DE>I-sc•n a~" afore::.aicl 
:hall be dismissed or removed or reduced 
in raitl\ exceot after an inauirv in ~hich 
hE: h&s been l ni'ormed c·f the d1.:H·9e:s 
against him and given a redsonabl•? 
ocH:,or 1.urri tv of being hecH d in resoe.c:t o:·f 
thc•S'=' charge:;., l 

[ Pf'')Vided it is 
orooosed after such inc.wirv. t(' irnoost' 
uoon him a;w such per,altv. suc.t1 penaltY 
mav b€! imoc•S$d or1 the bt~·:.:i-s of the 
evidence adduced during such inauirv ~nd 
i l sha 11 not be nec:e·:. sar Y to give ~.uch 
ol':'rsc.'n c:•nv (IOOor tunl tv o1' m&king 
reore>s.entation on the DE>f1ctl t.v ClrooosE-d: 

Provided 'fut~ UJer th& t thl s clausE· 
shall not apol v ·· l 
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(al wttere a oerson is di~missed 
ur removed or reduced in rank on the 
gr(•Und of cor,duct wt·,ic.h ha~ 1~d t(• his 
cunv1c:tion on a crirnirtal ct·,arge: or 

Cbi wi··,ere the authoritY emoow·~red 
to di srni ss or· reruove a oer son or to 
reduce him in rank is satisfied that for· 
surrre r e.-:1 son. to be recorded by tha l 
authoritY in writing. it is not 
r~asonablv oracticable to hold such 
irtauirv; or 

c> ...... , .............. . 

o. Hte or ovi sic·ns ot Article 311 ( £ 1 ( b i of the 

r:.or.~,titutlon cC~n be irrv<:,~,ed if the C:tuthoritv emoowered 

to imDose the oenaltv is satisfied and records irt 

writing that it is not reasonablY oracticable to hold 

an inauirv. The inauirv contemolated a-:. ensht i.ned 

undc~r Article 311 of tl1e (:onsllt.ution refers to aivinQ 

a reasonabl~ oop<Jrturti tv to defend to the- oersort 

7. The decision of u·,E> .Suoreme Court in tlte 

l)o sf~ ot Union of India and others v. Tulsiram Patel 

and others. AIR 1985 .Sl- 1416 had Qone into tne 

c.ontrovt>r-sy as to wtlat would be the rneanir11;l of Uti? 

E>xort.:>.Ssic•r• ··rea=.onablv oractic.able tv hold an enauirv 

and ai" ter s.cr een i ng through inn urner able or eceden ts. 

ttte- ::;.uorerttE! C.our·t held:--

"l3U. Th~'~ cor,dition orecede-nt 
fr,r the r.wulicc:1tior. of clau~:E:• ! b > 1 ~ ~he 

sati::fact.ion of the di~e:iDlir,arv 
~utt1oritv that "it i~ not reasc•nablv 
oractic.3ble to t"tt.:dd" Ule inoJuirv 
contemol~ted bv clause !2) ot ArtiGle 
311. What is oertir1ent t<.• nc•te is thut 
the words u:.::.ed are "r.ot r easor.abl v 
L"'rac:ticable" and r.ot "ilftor<::~c.tit:·able". 
Atx·ordinQ tc· the •):·:fc.rd Er;~listt 
Die ti c•r•a r· v "or act i (.i:'f b 1 f>" Htec::-q,-:.. "C:eo D<~1 bl ~ 
of bein~ out into or&ctlc~. carried out 
in ac.lion. E.~ftec.t.ed. .~e:c.c•Htnli:::-hed. or 
don~:>~ f~a~·iul.;··. wE-bster s Tl•ird N8W 
lr•l~r·national (Jictiortarv d-':'!fine·:: t.i~<:? word 
"ure~cti(,C:tble" 1.-,ter 21l.id as. tneanillq 
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"oo=~-ible t(l oractice or oen~orm 
c:ao<:rt1le ot being out lnto or·actic:E-. done 
or accomolishe-cl: feasible". Further. 
the words used are not. "rrot orac.ticatJle" 
but "not 1 '?a'.'·C•IrablY 01 acticab18". 
Web:s.lE-r :· Third 1\lew 1rrtf.:>rrrr.:.ti 1)rrC!l 
[ric:liondt· y dei· i.ne<:O the woi d "re.:t-:.c..rrablv" 
e1S "'irr a rt!&Surrdltle trrarrrrer ''-' d TC:lir1Y 
::uUlc:ierrt extent", Tl1u~~. wlretlrer it wa::. 
oraclicable to hold the inaulrv or not 
nru::.t bE> iudgE>d in tire context ol" whether 
it WdS reasonetblv uractiGC!ble t0 do so. 
lt 1~ not ~ toldl or ab?ulute 
i rn 1:1 r Cl c ti c a b lll t v 11o1 t tl c· t1 i ::. r e a u i 1 e- .:l b v 
clau-.:.e <bl, Wh&t i~. 18•Jui::.ite j·~ that. 
the t1olding oi Ure irrm.tlr v i-: not 
orac:tlcable irr ttre l"•Ollliurr oi· a 
r ed::.Orr.::tble 1rran to~,lir..;l e1 rba::.urr&bl~ view 
c>f tbe Dr evalllrr•J :;i t .. tt.:l t.ic..,tr. It 1 s trot 
oo=-.sible t.0 errurrrerate UlE> (a.:;E;~ in which 
it wc•uld not be rea-=.otroblv otacti<:ohl.e t•J 
hold ttre lnauirv. but .~.om~ lrr:~t< . .trrr:e::: bY 
wav of illustrati(•rt rnav. h<:.>wevf!r. be 
qiVEln, It would n0t b~ rea:.<:!ftal:.dv 
of" acth:able to tloJ.d an inauir v wlret e tile 
qovf:•rnrnerrt servant. uar tlculdrlv tlrt·c·uqtr 
'Jr together wi u, ili s a:.~ociale::.. so 
tt;rr or ize-:. lhre.::ttens rJr intimidate 
witrre:.ses who are IJL)irrg to give evidence 
agairrst trim wiUr i·ear ot retJri~c:tl a·.:. to 
o1event them trom doing so or wh~re the 
•J•>V8r rrmen t ser-VMI t bv tr imsel·f or together 
wi trr (•r thr e>ugt"r others threat€:'tl~-. 
ir'rtirnidate.s card ler·rorizes ttre otficer 
whc• i-::. the disciollrrarv auUrot itv or 
ru~nrber::. of hl~ frtmilv s·~· t.l"rat trE' i: . 
ait<:dcl to lwld tirE.' irroui.-v wlrere an 
t-Jtfii•/:UI"rere of vloJE>r,c:e 01 ,_.; oE-rrer.::.1 
irruisclolirre arrc~ io,·:.ubordirratioi• 
or~vr:dl.:.. arrd lt i::- 1nrm&tet ial whE.'ttr<':!r 
ti're e-vnc!7!r rred ac•ver r11nerr t. :,ef va1r t :i :: ,:•1 i: 
t'r•:>t er IJ&r tv t<.• br tngi(H~ .:::tloout :.uch an 
aturo:.oi·rere. 11r ttri·= r_unrree:tic.•rr. we must 
be,2fr irr rni rrcl thr.:d: rrumbe1 :: coer<::~ ·::!r)d 
tet ritv while arr individuol fnaY nc•t.. Ttre 
reas.:.rrable orac.tlcabilitv of holdirr~t Cln 

irrquir v is \:1 matter of ~:~ssessmerri.. t<.' be 
llrcrdt:l by tirE' di~-.ciollnarv C!Uthor1tv • .Such 
authc•ritv is ger,erallv c·tr ttre soot and 
l<.ir(lWS what L. hc:tooer,j_na. It ls bec.&use 
the disciolirrarv author·itY i~ the best 
iud•;te of this. ttrat clau~-€· ( 3) c•f Article 
311 rnakes t.ll8 deci=-iiJtl of UlF> 
disci.r_·lirt&rv C!llt.hc..>~·it.Y C•lr Uri~. auestiorr 
finaL A dl.:.d.Dlir)c'tl·v author·itv is not. 
e:.:oAc t~d to di ':.oen.:-8 with a di -sci~JllrrC!rY 
irrauirY lightlY or dlbitrarUY or r)IJt ')t 
ulter i(lr motlvtts or Hr":'<relv irr order to 
oV()id the ho!dina r)i c•tl ltnlUJf'V Ot 
UBCf.Hl~E thE':' D~OC!r trlrent S GCISe 6Qain.:-t U1e 
governmE:';r)t servarrt i:::, weal\ and nru~t fr:Jil. 
n,e t i rra 1 it v given to thE! dec i-: i<.:•rr o·r tt1t1 

disclolinary authoritY bY ArtlG!e ~11 C3J 
1~ not binding urJorr UrE> court -:.-.o f<3r as 
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iL~ oower of iudicial review is concerned 
~nd in such a case the court will str·ike 
do~•r1 the order disoen-~.irnJ with the 
inauir v a~. &l~,CJ the order imoosing 
tJenaltv." 

With r·e~~ect to the second condition about the 

s.:t ti staction disciolinarv autlloritv. th~:-

.Suor·erne (.our t further ~rovidt:!d the iollowinq 

~;JUi de··ll ne~.:--

"133. The ::.econd c<..1r1di t.ion 
necessar v for the valid apol ic:a tion of 
clause (bJ of the second oroviso is that 
the c.Ji sci oli nar v author 1 t. y ~ houl d 1 ~!cord 
i11 wr1t.inQ it:s re;:,sc•n "tc•r· it::-
satisi'action that it wa·.=. not. reasonablY 
oracticHble to hold the inauirv 
c-or1t.e1uolated bv Article 311 (2>. This is 
a C0nstitutional obligation and it such 
rBason i-s not recorded in writing. the 
ordtH disuer1sing wi tt1 the ioquirv and the 
order of oenaitv following thereupon 
w(:..uld both be void .~r1d uncor1~titutior1al." 

The said dec-isic'n ot the :~uorerne Court was o("Jair1 

r:.:or1sj derE!d bv anotl'ler Bench ot the s.ame Court in the 

~.o.d ..... _._Q~.fJ~.r.$...£ r986 .sec \L&.S) 1. The SupreorE' C')urt in 

different oaragraohs analvsed the decision in the cnse 

of Tul.:.i Ram Patel ( suor·a > ar1d tt•erE~Ut><"Jn helc~ that 

iudit .. )ctl 1 evlew would be oe-rmi~sib1e in lllatt~r-s wtJerE-> 

ado-d. rr i. :. t.ro t:i ve di scre-tin;1 i = E>xP.;·ci se-d C!IJd the court 

can ou~ its6lf in th~ olace of the di~cioliDarv 

authoritY &r•d c0i1Sider what in tire ttl~H• or-evallirrg 

situ~Llon. a reasonable man actinq in a reaso~abl~ 

mar·;,er. \t.'C•U1d have dor.e. F'aragraoh.s 106 arn:l I 08 in 

ttris rt:>gan.i re-ad:-

"106. In tl"re case ot a civil 
servant who ha~ be~n dismissed or r ernoved 
tronr -::.ervice or reciuc:ed in rank IJv 
apulving clau~e Cb) of the ~econd proviso 
to Ar tlc le 311 ( 2.) C•r c:tfl analogous 
service rule. the HiQh Court under 
Article Z26 or Uri:::. Court urrder Article 
3~ will intertere on grounds 
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well-established in law for the e>-:ercist:?. 
of its oower oi· judicial review in 
matters where administrative discretion 
is f;>Xercised ... 

"108. In examinirrg the relevancY 
of the reasons. given for disoensing with 
the irrauirY. the court will con-.sider the 
circumstances whiGh. according to the 
disciolinarY authoritY. made it come to 
the conclusion that it was not reasonablY 
practicable to hold the inouirv. Ii" the 
court finds that the reasons are 
lrr·elevent. the order disoensinQ with the 
inouirv and the order of oE-rraltv 
f0llowing upon il would be void and the 
court will s tr H.e them dowrr. lr"r 
'::onsider ing the r E-levan•_·y of the r·ea..:ons 
(,li verr by ttre di :,c i D1 i trcrl v c.tu ttwr it v. tht" 
t.:;ourt \tlill not. t-.owever~ sit in iudg(Uent 
over the reasons like a court ot tir~t 
aooe&l lrr order to decidE> whether r"Jr rrot 
ttte reasons ctrE> (,lermarre to e:l8use (b 1 of 
the second orov 1 -se• or C~n ana1ogou~ 
:.E>rvi._:e rule. The c•Jur t mu~.t out i.t·:=.elt 
ii·r thE> ola('t> c,;· t.t·rt> di<:.c:lolirre<rv 
authoritY and cc•rr<ider wttal in thE"· then 
ore'lallirrrJ -s.U:uati.<.•lr d rf:>crsorrdlrle man 
a•·:tjirCi itr a tE!Ci'->vrrt.ib](" HICitrlrE"I' -.•ould ir&ve 
··k,rrf:-. lt ~1ill iudqE• ttte fltdtter irr the 
liqht of trre tirerr onwaiJ.iilq situc.tUon 
;"'lird fr<.:•t 21:: li" t.he dl<:clr.tlirrC:irY e~uthoritY 
w&·: dt'cldirrQ the oue.:.tit.•rr whettr~r Ur8 
lrnJlllr Y :=.hould L~'< di :.oE>rr:e.j wi t.h or not 
in Ur~ ( (10l and uetC:t<. ir<.~d atnr~..•=.IJi·rere c•f Ci 

t:.our t rc•om. renH."~V8d lrr t.ime trom thE­
situC:tt.i(•rl in ouestiort. where U-.'O view~ 
cJre ttos::.ible. the •::oui 1. wj.ll de,_lirre to 
irrt.81i"".:!l e." 

8. lt iE orr the touch-~torre ot the atoresaid 

tlrot tire fac t".3 of t.ire oi·e·.::.errt. case trave to be 

rt>aoorec.ier lecl. At thE' outset. WE' rrmst make it clear 

that w.::- are not in anY waY undt=!t oaYilr9 tire pravi tY ot 

our~elve-E ln this r~yard be• .. c:sU~E> t.h&t i:o not tire 

auE>stion to be consid~red before us. 

9. The order oassed bY the disci pl i rrar v 

authoritY indicC:ttes that Article 311 (2)(b> of the 

(.CtflSti tuthm has been invoi<.ed !Je•..:;au~e it was felt that 

UtBr~~ \tlas everv oo~ .. :ibilit.v tf1.:tt. apulic-&tJt mav hara::.s 
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the oublic and inflict even more serious in~uries on 

weakE·r section of the soc iet v. It tras been ooi rred 

that tile aooli<..;ant indulaed in raoe with a ladv which 

is not orrlv immoral dnd reorehensible but also 

n3f lects a grave mi scortduct. It will destrov faith of 

the oubllc.. It has also been opined that it is a 

common exoerience that apolicant mav adoot anv tactics 

of intimidating the witnesses. 

10. In the or·esent case. it was oointed that 

the oros~?c-ution side had aooeared in the case aaC:tinst 

the apolicant and the aool ic ant has si n•.:e beert 

t1cau it ted. 

I I • I rt addition to there is no 

~omolaint or hctr·assMent bY anv witness which could 

Dl"(lfiiDt tht- c:tuthol i tiE>.o. tc• conclude that it could not 

be reasonablY practicable to hold an inauirv. To romP • to ~uch a conclusion there has to be some base. The 

said base has not beerr =.hown lo us. t)n presumoU ons 

and cor.iectures :such t1 findirnJ e;aflrr(Jt be arrived at. 

12.. Somewhat simi121r ·situatiorr he~d arisert 

before this Tribune::.! in the case C't E:v:. Constable 

RadrteY .Sha v.:wt v. Union of India <if tjtf"ter s. OA 

No.l0ti6tt001. decided on 14.12.2UOJ. The imougned 

order s.itni!arlv oassed was quasiletL 

l5. In tact. the resoondents have issued a 

Circular. Artllexure A-·-S wherein tt"tE> Commis-:-ioner of 

PoU.ct- had decided the~t when Cl oc•lice c\fficial i~ 

invo!vE:!d in o case: of raoe f)l" -such a :..er jc•u:. .-.tfences. 
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-:=hould not be dismissed straightawaY. The 

di:.ciolinarv authoritY nrust aoolv 1ts mind as to 

whether it is reasonablY oracticable to hold arr 

inauirv or not. It is one thing to state that it is 

not reasonablY practicable to conduct the inauiry. and 

it is another thing to state that the offence is 

seriou~. Iosi dixit ot the disciolinarY authoritY~ 

keeoing in view the gravitY ot the offence. is not a 

substitute ot an application of Article 311 (Z)(b) ot 

the Con~titution. Once the ingredients are not 

s.;,tist1ed as in the oresent case. keeoing in view the 

gravitY ot the case it is not reasonablY practicable 

to invo~e such orovision. 

14. With these reasons. we allow the oresent 

appl icatiorr and quash the imougned order:,. Nothing 

said herein should restrain the respondents to 

initiate the discioliilarv proceedings it deemed 

apfJt· oor i & te. We were informed that the aoolicant was 

ur1der -:..usperrsior1. if that be so. he will continue to 

be under su ;pen ~ion ti 11 the deci siorr is taken in this 

regard within one month from the date of receipt of 

t~'iZ~nt order in this 
(S.A.Si~ 
Member (A) 

/NSN/ 

regard. 

A~ 
<V.S. AggarwaU 

Chairman 




