CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A.N0.2791/2003
New Delhi. this the éﬁbk. day of Mav, 27004

HON BLE SHRI JUSTIUCE V.5. AGGAKWAL. CHALKRMAN
HON BLE SHRI S.A.5INGH. MEMBER (A)

Ex. vonstable ailavvir Gulia

s/0 Sh. Harl Singh Guliea

r/io Villauve and PO - Badli

The-Bahadur varh

Distt Jhazzar (Harvana). ..+ ADpDplicant

(By Advocate: Sh. Sachin Chauhan)
Versus

1. Govt. of N.C.T.D.
through its Secretary
New Sachivalava
I.P.Estate,. New Delhi.

2. Joint Commissioner of Police
Armed Folice

Police Headauar ters. I.P.Estate
M.5.0U.Bullding

New Delhi.

3. Dvy. Commissioner of Folice
3rd Rattalion DAF
Vikas Furi
New Delhi. ‘e kespbondents

(By Advocate: Sh. George Faracken oroxy of Shri Om
Prakash)

O.RDER
Justice V.S, Aaguarwal: -

Apolicant was a Constable in Delhi Police. He
faced Jdiscipnlinary proceedings., He has been dismissed
from service invoking Article 31121 (b) of the
Constitution of India. The facts wiich orompted the
disc iplinary authority Lo pacs the above said order
are:

“On 4rd December. 2002 a PCR call

was  receilved at 8.45 PM alleding raoe in

the area of Chander Vihar., PS Nandloi.

Delhi. wWest Distt. Police immediately

altended to it., aot the comolaint of

victim Sevita Fadhee and initisted legal

action, One Ms., Savita Padhee d/o

Si lman Padhee aned 20 vears lodaged
complaint of rave by one Aldavyvir @ Bablu

Ao —
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s/o  Haril Sinuh aged 32 vears r/o Villaoe

Badli District Jhaihar. Hatr vana and
helped by Mukesh s/o0 Ram Kumar adged 33
vear:z of the same village. She narrated

that she came to Delhl during January

200z and is ztaving with her

brother 1in

law Mr, vipul Misra at Hastsal., Uttam

Nagar., Delhi. Three months

back she

poticed a Surendra Security Services job

opoportuntty In & news Paber

where a

mobile ©hone number 9811844420 wa s
given. She contacted the number and kent
in  touch with the overson named Adaywvir
and reauested for the Job oftered through

the newspanei., She left her

addi ess and

telenhone number with Attayvir., On 2Znd
December. 2002, Alayvir called un Savi tha

Fadhee and asked her to

interview neor Sunil Dairy.
Vihar. Nangoli. Uelhi on 3rd

come for
Chnader
December.

200z from where she will be picked up.
Accordinagly., on  3rd December . 2002,
Saviths pPadhee cawme to Chander Vihar.
She was pvicked wupb by Atdavvir 1in the
Marutl Car in which two more persons were

there. She was taken to

one room

"Kuldeen Properties  office situated at
Veer Bazar koad. Chander Vihar. Nangloi

in a 2000 S%Sa. var de olot, in

room shée was taken bv Adavvir

the <aid
and raped

at Jagger point ciiminally intimidating
her . Mukesh latched the door closed Trom

outside and keot standing.

Some  time

later. she managed to come out and Lthe

assailants also lett the place.

Sile came

to  her home first and called up the 100
number PCR at &.45 in the evening. One
the comoliant of wvictim Savitha FPadhee a

case vide FIR No.I10o5 dated

04,12.2002

n/is 376/342/75%067/349 IPC PSS Nenglol was ot
register ed and investigation wa s
lmmediately taken uo. Investigation

revealed that the assallant

Adjavbir @

Babbllu 1s a Delhi Pollice Constable pocted
with 114 Bn. DAF bearing belt
No, ZbaS, DAP (FIS NO. 2390140%), His
assoclate Mukesh belongs to hiz viliage

Badli, Distt., Jhaijiar onlv.

been arrested by the Police in

Atavvii @ Bablu iz absconding.

Mukesh has

the case.
Ataivir @

Bablu being a Delhl Police Constable and
a member of disciolined force has been

found 1involved 1in the adghast

crime of

rape  proving himselid  unbecoming of a

member of a discivline force.”
Z. Keeoing in vwiew the zame.
authority Jdismissed the aooplicant Trom

apweal hase also been dismissed.

kg ——

the disciplinary

service and his
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3. The apbplicant aszails the <ald orders.
The pirimary aroument railsed, at the Bar, has been that
in the Tacts of the vresent case. tihe r=2s3oondent:
could not resort to Article 311(2)tbh) of the

Constitution.

4. Needless to state that in the reoly filled.
Lthe annlication has been contested, 1t has been
oointed that to maintain confldence of oublic in  Lhe
volice force. and in the interest of nublic ot larqe,
the  amoplicant was rilahtly dismissed under Artlicle
311(2) (b)) of the Constitution. The involvement of the
apoplicant in such a criminal act had el oded Lhe Falth

of the common neople in the Loalice.,

<. Article 2110 2Yibk) i the Lonstitution ofr

Indio iead: a3z under:

"2, Di<missal., reimoval  or
reduction  in rank of versons emoloved in
civil cavacities under the Union or a
State: -

1), Vaa s

F(Z2) N cuch person az aforesaid
thall be dismissed or removed or reduced
in raink excent after an inaulry in which
he ha&as been informed cof the charaes
agalnst him and given a teazonabl«
opopor tunity  of belng heard in respect ofF
those charges. |

[Provided that where it is
orovosed afler sucn lanauiry. to  impose
uoon hiim any such penaltv. such penalty
may he imposed on  the Dbazsls of the
evirlence adduced during such inouiry and
it ehell not be neceizary to give such
person “ny oppor tunlity of making
representation on the penalty nronesed:

Provided Ffurther that thils clause
<hall not apoly -1

g
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(a) where a person is dismissed
or removed or reduced in rank on the
giround of conduct which has led to  his
conviction on & criminal charae: or

(b where the authority empowared
to dismiss or remove a person or  to
raeduce  him in rank 1= watisfied that for
2OMe  redason. to be recorded by that
authoirity in writing. it is not

reasonably practicable to hold such
inouirv: or"”

C) it tee in et e

b. The orovisicns of Article 311 (Z1 (b oFf the
constitution c¢an bhe invoked i the authority empowered
to  impoze the oenalty i3 satisfied and records in
writing that it is not reasonably practicable to hoild
an ilnaouviry, The inouiry contemolated as enzhrined
under Article 311 of the Consiitution reiers to viving
a reasonable opvortunity to defend to the operson

alleged to have commiltlied the misconduct.

7. The decision of the Supreme Court in  the
case  of Union of India and others v. Tulsiram Patel
and others. AIR 1398% S0 1416 had gone intoe tie
controversy as to what would be the meaning of the
expression “reazonably practicable to hold an enauiry”
and atter screening through innumerabie oprecedents.

Lthe Hupreme Court held: -

") 30, The condition oprecedent
for  the avvlication of clauce (b)) 1< the
sagtizfTaction of the di<cipnlinary
authority that "it 1s not reaszcnably
practicable to hold” the inuuiry
contemplated by clause (2) ot Article
3it. wWhat 13 pwertinent to note is thot
the words  used are “"not reasonably
nracticable” and not  Timpracticable”.
According Lo Lhe 1k Ford Enalish
Dictionary “piracticable” means “Capable
of being put inte practice. carried out
in action., eftected. accomnliszhed. or

dones s feasible", wehster < Third New
International Oicvionary dafines: itjwe word
"practicable” inter alila as leaning

A ho_—<
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"pozsible to  practice or  perform :
cababile of beinag ovul into vractice. done
or  accomnlishned :  Teasible”, Further,
the wordzs used are not "not vracticavle”
but “not P easonahly o acticable”,
Webs Ler Thir New InLernational
Dictionary detines the woid "reasounably”
as Tin o a reaconable manner ter a Taelrly

cufricient extent”. Thus, whether it was
oracticable to hold the inauirv or  not
must  bhe Hudged in the contLext of wiether
it wasz reasonably vracticable to do o,

1t iz not a totol oF absolute
imoracticability which 1= reauilied by
¢clauze (b1, What i< 1 =auisite is that
the holding oi Lhe Lrouiry 1 net
nracticable in the oplinion of @

reaszonable  man taklng a reaszonable wview
of the prevailllinug situetion, It 13 not
possible ho ennmerate Lhe cases In which
it wonld not be reazonshiy practicehle to
hold  the lnouvirv., bul szoms lnstances by
way of illustraticn mav. however. Dbe
aiven. It would not be reazonably
nracticable to hold an inauiry whele the
government,  zervant, wvarticulerly through
of together wilth his azsoclatez, <o
terrorizes, Lhreatens or intimidate
witnesses who are voing Lo give evidence
adainst him with 7ear of reorisal az Lo
pievent them Yrom doing ¢ or wihere the
goverinment servant by himself or touether
witn or  throuoh others threatens.
intimidates and Lerrorizes the otfficer
who 1 the dJdisciolinary author ity or
members  of  hiz  Familv s that he iz
aitald to hold the inauliry where an
aliorhere o7 wviolence ol of general
indiscinline and incuboirdination
orevails,  and 1r 1z immater ital whether
tine concerned agovermment selvant 13z o 1%
ot & party to bringing aboul  =uch  an

atmozpner ., I thi< connecticon. we must
bear in  mind  thalt number = coerce  and
te)rrity while an individual may not. The

reasonable  oracticability oFf holding an
inouiry 1s @ matter of asseszment to he
made by the disciplinary avthority. Such
suthority 1s generally on the <not and
knows  what 1: hapoening. It is because
the disciplinarvy authority is the best
Judge  of this that clause (3) of Article

3 nakes the Jdecicion of the
Jiscivlinary authoerity on Lhiz quesiion
final. A discipiinary auvthority 1s  not

expected Lo diwpense with a disciplinary
inguiry 1lightly or gibitrarily ot out of
alrherior motives or merely in order to
avold the holding o7 an  inauiry  or
becaluie Lhe Denar tment s cae against the
government servant 13 weak and must fail.
The Tinallty given to the declsion of the
disclolinary auvthority by Article 311 (5}
1s not binding uoon the court wo far as

by —=.
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it: nower of Hdudicial review is concerned
and  in z2uch a case the court will :ztrike

down the order dispen<ing with the
inauiry as also the order imposing
nenalty.”

wWith resvect to the second condition about the
satistaction o7  the Jisciolinary suthority. the
suor eme Lourt fur ther urovided the jollowing
auide-1lines: -
133, The second condition
necessaly Tfor tLie valid apnlication of

clause (b)) of the second oproviso is that
the disciolinary authoi ity <hould tecord

in writina ils reason tor its
salisfaction that it was not reasonably
practicable Lo hold the inauiry
contemplated by Article 311 (Z)., This is

a Constitutional obligation and 1T such
reason  is  not recorded in writing., the
order disvens3ing with the inauiry and the
order ofF penalty following thereupon
would both be void and unconstitutional.”

The <saild dJdecision of the Supnreme Court was again
consldered by another Bench of the same Court in the

case of Satyvavir Singh and others vs. Union of India

and _others, 1986 SCC (L&S) 1. The Supreme Court in
different vatagraohs analysed the deciszion in the case
of  Tulsl Fkam Patel (supra) and thereupon held that
ludicial 1 eview would be vermicssivie in maticrs where
adminiztrative discretion i: exeicised ¢nd the court
can  pur  itselT in  the place of the dizcinlinary
authorlty and couclider what in the then oprevailing
2itusiclon, a reasonable man acting in a reasonable
macrner. would have done,  FaraqQrapns 106 and 108 in
this regard read:-
1086, In the case of & c¢ivil
servant who hes been dismissed or removed
From service or reduced in rank by

applving clause (b)) of the wecond provi<o
to Article 311 2) or an  analogous

service rule. the High Court under
Article 226 or ihis Court under Article
3z will interrtere IaYy agrounds

Aoy —=



weli~ectablished 1in law for the erercise
of 1ts power of tudicial review 1in
matters where administracive discretion
is exercised.”

"108. In examining the relevancy
of the reasons aiven Tor disvensing with
the inauiry. the court will consider the
circumstances which., according to the
discivolinary authoritv. made it come to
the conclusion that it was not reasonably
practicable to hold the inouwirvy. I the
cour t finds that the reasons aire
irrelevent. the order dispensing with the

inauiry and the oirder of venaley
following upon it would be void and the
cour t will atrike them dJdown. In

considering the relevancy of the reasons
given by the dizcinlineiy authority. the
court will not. howéever, sit in -"udQmuent
over the reasonz llke a court ot  First
appeal 1in order to decide whether or not
the teasons aie dgermane to clause (h) of

Lhe second DIroviko or  an anaLogous
rerrvice rule. The court must put jtseld
iin Lhe plare of the discivilnery

authority and contider what 1n the tChen
nrevaliinng  situaticn o reassonasble man
aeting Y oa reasonabde manner would have
Aoie, It will tudae the masiter in the
Tight of  thne then nrevailling situation
A not as 1f the disciolinary authority
was  deciding the auesxtion whether the
toouiry  should be di:penzed with or not
in the cool and delLached atmozonere of a
court room. removed Ln time trom  the
csituation in aguestion. wheire wwoe views
are wossible, the <couin will Jdecline to
inter feie,”

3. [t iz on the touch-:tone of the atoresaid
that the factz oFf tie opresent caze have to be
reaporecliated, At Lhe cutset. we must make it clear
that we are not in any way undernaving Lhe gravity of
the orvTence Li committed., We are also not exoressing
ourseives in this regard becasuse that iz not tie
auesztion to ke considered betore us.

9. The order passed by the discinlinary
author ity indicates that Article 311(2){b} of the
Constitution has been invoked because it was Telt that

there was every oos:ibilily that apulicant may harazs

gty —
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the ovubiic and inflict even more serious iniiuries on
weaker section ofF the society. It has been opined
that the apnlicant induiged in rave with a lady which
is not onlvy immoral and reprehensible but also
reflects & grave misconduct, Tt will destrov faith of
the public. It has alsc been ovined that it 1is a
common exnerience that apolicant mavy adopnt any tactics

of Intimidatina the witnesses.

10, In the oresent case. it was vointed that
the nwprosecution side had appeared in the case against
the apoplicant and the anplicant has since been

acauitted.

Pt In addition to that. there 1s no
comnlalint o7  harassment by any witness which could
orompit the authoir itiez te conclude that it could not

be reasonably vracticable to hold an inauirv. To come

to  such a conclusion there has tc be some base. The

9

said base has not been zhown Lo us. JIn presumntions

and coniectures such a Tinding cannot be arrived at.

Vz. Somewhat similer situation had arisen
beiTore this Tribunal in the case of Ex. Lonstable
Radhey Shavam v, Union of India & oOthers. Oa
No. tDe6/72001. decided on ta.1z.2001. The impudaned

order similiarly passed was guaszned.

i3, In Tfact. the respondents have issued a
Circular. Annexure A-5 wierein the Commiss<ioner of
Police had decided that when & police official i<

involved in o case oF rape or <uch a zerjous nffences.

/&Prﬂ)/a
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he should not be dizmissed stralghtawayv. The
di<cielinary authority muszt apolvy 1ts mind as to
whether it 1s reasonably opracticable to hold an
inauiry or not. It iz one thing to state that it 1is
not reasonably practicable to conduct the inauiry. and
it 1s another thing t¢ state that the offence is
serious. Insi dixit of the disciolinary authority,
keevina in view the gravity of the offence. is not a
substitute of an aoplication of Article 311(2)¥(b} of
the Con:titution. Once the inaredients are not
satisftied &s in the pbresent case. keepiing in view the
gravity ot the case it is not reasonably practicable

to invoke such provision.

14, With these reasons. we allow the pnresent
application and quash the impugned orders. Nothing
said herein should restrain the respondents to
initiate the dJdisciolinary nproceedings it deemed
approoriate, We were informed that the aoplicant was
under suspension., if that be so. he will continue to
be under suszpension till the decision is taken in this
regard within one month from the date of receipt of
the loresent order in this revard.

Qi 3y —

(S.A.Singh) (V.5. Aggarwal)
Member (A) Chairman
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