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ORDER (ORAL)

Shri Justice V.S.Agqgarwal:

The purpose of the oriminal proceedings is  to
prosecute  and punish the person who is  guilty  of  an
offence. Departmental proceedinas are initiated o

maintain the discipline within the Department. The Two do

Aogethy”
rot Cie on &m&fgwu

2. This auestion had been considered more often than
once by the Apex Court., We, at this stdoe, roefer, wWith
acvantage., to  the decision of the Suprame Court In the

case of Capt. M.  Paul anthony v, Bharat Gold Mines

"

Limited & another, JT 1999 (21 S0 454, The Supremae Court

held that if the departmental proceedinoags are bassed on the

sgmse facts asz  in the criminal ocase., Pl 1y the
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dgepartmental  proceedings should be staved.  MHowaver, iF
thers is an inordinate delay in proceeding of thse trial.
the departmental proceedinas., even if  staved., oan ba

ravived .,

. In  the present case before us, the applicant  had
breraan seryved  with & notice on 18.12.1999  that in
contemplation  of departmental broceedinags adainst him. he
is  being placed under ﬁusmanrion~ B ocriminal  case  had
also been realstered saainst the applicant with regspect to
the offence punishable under Section 40% of Indian  Penal
Cocle . The court of competent jurisdiction acouittbed the
applicant  on 26.4.199%. The applicant head egrlier filed
QA-1177/2000L  which was decided by this  Tribonal o
18,9 2002, In paragraph & of the order passed by this
Tribunal. 1t was mentioned that the Tribunal was informesd
that the Department is contemplating for ismsuing
Gharge-shaet to  the applicant. The said oriaginal
application  was  disposed of with certain findinas  which

are not necessary for the present.

4 By virtus of  the proesent  application. tohs

applicant seeks ouashing of the char?@ Memo that has been
served  dated 24.4.2003 with conseauential benefits. Tz

articies of charae framed against the applicant read:-

"That the said Shei Rajiv Sharma.,  LOC,
while Functioning as Store~Keeper during
the period from 30.08.8%9 to 12.12.90 in
the office of Director {(FPanchavatl. Tis
MHarzari. ODelhi misappropriatesd the storas
resulting shorteae  of seven number  of
Colowr  Telavisions (Four of E.C. Ma ke
and  Thrae of UPTRON make) noticed at the
time of charas handed over by him to Shri
B.S.Walia. LDC.
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The above act on the part of Shri Raijiv
Sharma 1s violative of the provisions of

Rule I of C.C.3. (Conduct) Rules., 19464
and hence the charqe-sheet.”

5. Learned counsel for applicant has araued:~

a) whan the applicant has been acauitted pertaining
to the same facts. he should not be dealt with
departmentally. particularly when the evidence
which has already been considered is the same:
and

) there 1s inordinate delay in initiation of the
proceedings.

& So far as the first plea of the applicant 1is

concerned, our attention was drawn by the learned counsel

to paraaraph 34 of the decision rendered by the Supreme

Court in the case of Capt. M. Paul anthony (supra).

Perusal of the same clearly shows that the Supreme Court
was concerned with the facts where a statement of the
witness had besen considered and held to be not correct and
thereupon., the sald person was acauitted. It was this
important fact that prompted the Supreme Court to record a
finding that the evidence in both the matters is

identical.

7. What is the position herein? In the present case.
the parusal of the order passed by the learned
Metropolitan Magistrate reveals that avean the

investigating officer had not been examined and there was
no evidence produced to indicate that the applicant was in

possession of the Televisions. Therefore., it is patent
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that the facts of the present case are totallv different

i

because there is a basic difference of @@ Naving bearn
considered by the competent court and whers the evidence
ig  not produced. We have, therefore, as for present, no

Mesitation in rejecting the said contention.

ey
o

Reverting back o the second arqument  elocguerntly
put forward., we do not dispute the proposition that where
thers is an incordinate delay in initiation of the criminal
progeedinas then preiudice is inherent becauss the allsged
el inguent can conplaln that he  canncolt  defend T he
departmental  action in 8 proper mannar. However,  wheres
the delay iz explained by the nature of events., in  that
avent, the above-said plea will have little application.
. In  the present case., we have already referred to
above In the oreceding paragaraphs that departmental action
NEES being contemplated after the acauitital of  bhe
applicant. This Tribunal was informed that thev ars
contamplating for dssuing  the charge-sheat Lo ol
applicant. Thereupon, when the charde-sheet 18 served, it
is  patent that the Jdelay is sxplained and the saild
propositicon.  so o mdeh thodaht of by the learned  counssl
(’ will hawve no application.
10, Resultantly, the petition being without any merit
fails and is accordingly dismissaed in limine.
1l. Mowevar, by way of abundant caution, we make it

clear  thalt we are not expressing ocursselves on the merits
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af Lthe matter.
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