
• 

J 
; ,._~ 

CENTRAL ADMINISTRATIVE TRIBUNAL 
PRINCIPAL BENC H 

OA NO 2684/200 3 _ 
New Df~lhil thi s the .. .J.b. ... ~ day of January) 200'+ 

HON ~ BLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN 

HON ' BLE SHRI R.K.UPADHYAYA , MEMBER (A) 

I. Ms.Bi mla Devi 

z. 

Working as Staff Nur s e 
S~niority No.10 24 
Lok Nayak Hospital 
New Delhi-110 002. 

Ms.Updesh Kaur 
Working as Staff Nurse 
Seniority No . 1026 
Lok Nayak Hospital 
New Delhi-110 002. 

3. Ms.Indira P.Awa.la 
Working as Staff Nur se 
Seniority No. 1030 
Lok Nayak Hospita l 
New Delhi- 110 OOZ. 

4. Ms. M.Vasa ntha 

5. 

6 

Working as Staff Nurse 
Seniority No. I 033 
Lok Nayak Hospital 
New Delhi-110 002. 

Ms .Sunanda V.Gawai 
Workin g as Staff Nur s e 
Seniority No . 1034 
Lok Nayak Hospital 
New Oelhi-110 OOZ. 

Ms. Prem Lata Trivedi 
Working as Staff Nurse 
Seniority No . 1039 
Lok Nayak Hospital 
New Delhi-110 002. 

7. Ms.Gee ta Paul 
Working as Staff Nurse 
Seniority No. 10 tt1 
Lok Nayak Hospital 
New Delhi - 110 002 . 

s. Ms .N.Sr1anti 
Working as Staff Nurse 
Seniority No. 1056 
Lok Nayak Hospital 
New Delhi-110 DOZ . 

9. IYl s.B. Manga oev i 
Working as Staff Nur se 
Seniority No . 1057 
Lok Nayak Hospital 
New Oelhi - 1 10 002 . 
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10. Ms.Amarjeet Kaur 
Working as Staff Nur se 
Seniority No. 1069 
Lok Nayak Hospital 
New Delhi-110 OOZ. 

11 . Ms.K.B hoo Laxmi 
Working as Staff Nurse 
Seniority No. 1075 
Guru Teg Bahadur Hos pital 
DelhJ. - 110 095 . 

12. Ms. Sunita N.Kumar 
Working as Staff Nur se 
Seniority No. 1076 
Guru Teg Bahadur Hos pital 
Delhi - 11 0 095 . 

13. Ms.So na Kumari 
Working as Staff Nur se 
Seniority No. 1'+4'' 
Guru Teg Bahadur Hospi tal 
Del h i -- 1 1 0 0 9 5 • 

1 '+· Ms. Surekha Dutta 
Worki ng as Staff Nu r s e 
Senio r ity No. 1 Z3'~ 
Lok Nayak Hospital 
New De lhi - 110 002. 

15. Ms. Nali.ni D.Gourkhede 
Worki ng as Staff Nur s e 
Se nio r· i ty No . 1 025 
Deen Dayal Upadhyaya Hos pi tal 
New De lhi. 

16. Ms. As ha Ambastha 
Working as Staff Nur s e 
Se niority No. 1034 
Lok Nayak Hos pital 
New Delhi - 110 OOZ. 

17. Ms. Maya R.Mool 
Working as Staff Nur se 
Se ni.or t ty No. 1037 
Bab u Jag ji van Ram Hospi tal 
Jahangir Puri 
Delhi . 

18 . Ms. Joginder Kaur 
Wor king as Staff Nur se 
Gur u Teg Bahadur Hos pi ta l 
Delhi. -· 11 0 09 5. 

19 . Ms . Meer a Bharti 
Wo rki ng as Staff Nurse 
Guru Teg Bahadur Hosp ital 
Delhi-·11 0 095 . 
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ZO. Y"' s .Nirmala 
Working as Staff Nurse 
Guru Teg Bahadur Hos pital 
De 1 hi -1 1 0 0 9 5. 

Z ., . Ms. Suni ta Si dhara th Th ul 
Working as Staff Nurse 
G.B.Pant Hospital 
De 1 hi - I 1 0 0 9 5. 

. .. . Applicants 

Or . 1<. s. Chauh/VI'fAdvocate with 
Shri Chand Kiran and Shri V.K.Burman, 
Advocates) · 

vs. 

1 . Govt.of N.C.T. of Delhi 
Through its Chief Secretary 
Indraparastha Sachivalaya 
LP. Es tate 
New Delhi-110 OOZ. 

2. Government of 1\JCT of Delhi 
Through its Secretary 
Department of Health & Family Welfare 
Indraparastha Sachivalaya 

3 . 

I. P . Es tate , 
New Delhi-110 002. 

Delhi Subordinate Services Se lection Board 
Through its Secretary 
Govt.of NCT of Delhi 
Karkardooma Complex 
Delhi-1 10 092. Res pondents 

(Shri Ajes h Luthra, Advocate for respondents 1 &Z 
None for respondent No.3l 

0 R D E R 

.. Ju~ .. t..i.~!L .. Y. .. ~ ... §.~ .. .A.9Q.~E.~.~.l.; .. 

Applicants are Staff Nurses working in various 

ho s pital s of the Government of Nat ional Capital 

Territory of Delhi . The next promotion from the 

pos t of Staff Nurse i s to the pos t of Nur s ing 

Sister in the pay s cale of Rs. 5500-9000/-- . 

Applicants co ntend that they are eligib l e to be 

/U~ 



--4--

promoted as per the recruitment rul es. 

Z. The rec ruitment rules for the post of 

Nu rsi ng Si s ter have s ince bee n notified. As per 

the recruitment rules~ the pos t of Nur s ing Si s t e r 

ha s to be filled fir s tly by promotion failing which 

by direct recruitment. The contention of the 

applicants is that they are eligible, but in s tead 

of promo ting them , the res pondents have re sorted 

to direct recruitment. The sa id action of the 

r espondents i s being challenged t o be i ll ega l. 

3. In the reply filed, the res pondents have 

contested the application. It has bee n plea ded 

that there are only Z4 post s of Nursi ng Si s ter 

whi c h are reserved for th e Sc heduled Caste 

I . 

i category . Th ey had been noti f i ed to the Delhi 
J 

Subordina t e Se rv ices Selec ti o n Board for dir ec t 

recruitment beca use during t he promotion process 

the Departmental Promotion Committee did no t find 

any Staff Nurse of Sc hedul ed Caste catego r y in th e 

seniority li s t even going through the extended zo ne 

of co nsidera tion . Th e Committee in their minutes 

recommended t hat these pos t s whi c h co uld no t be 

f ill ed by promotion from the feeder posts are to be 

not:L fied to the Delhi Subordinate Se r-vices 

Se lection Board for direc t recruitment as according 

to the recr uitme nt rules for the post of Nur sing 

Sister, the met hod of recruitment is from promotion 
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f ailing which by direct recruitment. Accordingly , 

in this back-drop , the posts had been so notified . 

The action of the r-espondents, thE!refor·e ~ is 

justified . 

4. We have heard the parties · learned 

counsel. 

5. The short question that comes up for 

consideration i s as to whether when there are 

eligible Scheduled Caste candidates for promotion , 

in that event, can the respondents resort to the 

method of direct recruitment to f ill up the 

promotional posts because the Staff Nur ses, namely 

the applicants did not fall wit hin the zone of 

co n s idel~ ation . The learned coun s el for 

applicants had urged that the applicants had the 

necessary work experience and qualifications and, 

therefore , necess arily when the posts i.n the 

promotion quota of Nursi ng Sister for th e Scheduled 

Castes are lying vacant, the respondents 

necessar ily have to promote the applicants. He 

further co ntended that even if there are a ny 

in s truction s to the co ntrary , they ca nno t run 

counter to t he recruitment rules. As against this~ 

as already pointed above , the res pondents asserted 

that s ince the applicants were not in the zo ne of 

cons ideratio n, th e refore , th ey co uld not be 
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con s idered for promotion and t hey are r esorting t o 

fill up the posts by direc t recruitment from the 

Sc heduled Cas te candidates. 

6 . On appraisal of the facts, at the outset , 

s o far as the fir s t contention as to whether when 

there are executive instructions i ss ued whether 

they ca n s upplement the recruitment rules or not i s 

concerned , the Supreme Court had considered thi s 

question in the case of Comptroller & Auditor 

General of India and others v. Mohan lal Mehrotra 

and others , AIR 1991 se 22 88. One of the questions 

that came up for consideration wa s as to wh ether 

ther e ha s to be amendment in the statutory 

recruitment r ules or the admini s trative orders 

could be issued. While se tting aside the order 

pass ed by the High Court, the Supreme Court he ld 

that the executive admini s trative orders could be 

passed. Th e Supreme Court concluded in para 12 as 

under :-

"12 . The High Co urt i s not right i n 
stating that ther e cannot be an 
admini s trative order dir ecting reservation 
for Scheduled Castes and Scheduled Tribes 
as it would alter the s tatutory rules in 
for ce . The rules do not provide for any 
rese rvation. In fact, it i s s il e nt on th e 
s ubject of reservation . The Government 
co uld direct the res ervation by executive 
orders. The admini s trative order s cannot 
be i ss ued in contrave ntion of th e sta tutory 
rules but it coul d be i ssued to s uppleme nt 
the s tatutory r·ul es. (See: the 
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obser vati o ns in Sa ntram Sha rma v. Stat e of 
Rajasthan , (1968) 1 SCR 111 : (AIR 1967 SC 
1910). In fac t s imilar c ircu lar s we re 
iss ue d by the Railway Board i ntroduc i ng 
rese rva tions f or Sc hedul e d Castes a nd 
Sc he dul e d Tribes in the Railway s ervices 
both for s election and non -se l ec tion 
categories of posts . Th ey we re i ss ued to 
i mpl e me nt the policy of the Ce nt ra l 
Gover nment and they have bee n uph e ld by 
thi s Co urt in Akhil Bhar tiya Sos hit 
Karamc hari Sa ng (Rai l way s ) v . Union of 
India~ (1981) 1 sec 246: (AIR 1981 se 
2 98 )." 

Same were the findings recorded in the celebrated 

judgement in the case of Indra Sawhney etc.etc. v . 

Union of I ndia and others, etc. etc. , AIR 1 9 93 se 

477 . One of th e question s was about the 

res ervation in pursuance of c l a use (4) to Articl e 

16 of t he Cons titution a nd if it could be by a n 

executive order. The an s wer was in the a ffirmative 

an d th e Supreme Co urt he ld :-

" 29'+. The next s ubmi ssion tha t the 
provi s ion for reservation of appointments 
or pos t s under Arti c l e 16 ( 4) ca n be made 
only by a legi slat ion and not by an 
exec utive order is un s us tainable . Thi s 
contenti on as a ma t t e r of fact has already 
been a ns wered in (1) Bala j i ( AIR 196 3 se 
6i+9) (s upra) and ( 2). Comptroller & 
Audi tor General v . Mohan lal Mehrotra 199 2 
< 1 ) sec 2 o : <A I R 1 9 9 1 se 2 2 s 8 ) • 

295. In pass ing, i t may be s tated that 
thi s Co urt while rever s ing the j udgme nt of 
the Punjab and Hary a na High Co ur t in favo ur 
of th e a ppe llant (State) in State of Punjab 
v. Hitalal , 1971 (3) SCR 267 : (AIR 197 '1 
se 1777) upheld the res ervation whi c h was 
made not by a legi s l a tion but by an 
executive order : See al s o Mangal Singh v. 
Pun jab Stat e Police , AIR 1968 Punjab 306. 

296. Agree ing with th e rea s onings of 
Bal a.ji~ I hold th a t th e pr-ov ision for 
reservatio n in the "Servi.ces unde r the 
State" under Arti c l e 16 ('+) ca n be ma de by 
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an executive order . " 

Therefore ~ the executive in s truction s can certainly 

be i s sued in this regard . 

7' In the present case~ the relevant 

executive instructions are issued by the Government 

of Department of 

Administrative Reforms dated 12.10.1990. 

relevant portion of the s ame reads:-

" (b) Where, however, the 
eligible officers in the feeder 
less than the number in Column 
all the officers so eligible 
considered. 

number of 
grade(s) is 
( Z) above , 
should be 

(c) Where adequate number of SC/ST 
candidates are not availabl e within the 
normal field of choice as above , the field 
of choice may be extended to 5 times the 
number of vacancies and the SC/ST 
candidates (and not any other) coming 
within the extended field of c hoice , should 
al s o be considered against the vacancies 
res erved for them. 

Officers -beron ging to SC/ST selected 
for promotion again s t vacancies reserved 
for them from out of the extended field of 
c hoice under sub - para (c) above , would 
retain their position in the panel in 
accordance with their gradation by the 
OPC." 

Frorn the aforesaid, it is clear that 

and 

The 

when 

s ufficient number of Scheduled Cas te or Scheduled 

Tribe candidates are not available , the f ield of 

choice can be extended to 5 times th e number of 

vacancies . In the present case before us , the 

learned coun s el for the respondents de mon s trated 
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that the applicants did not fall even within the 

extended zone of choice of 5 times of the number of 

vacancies on bas i s of their s eni ority and ~ 

therefore , they cou d not be c on s idered for 

promotion as Nu rsing Sis t er. 

8. The recruitment rules in thi s r e gard f or 

tile post of Nur sing Sister in co lumn s 7 and 10 

provide as under :-

In 

"Educat ional and 
ot her qualifications 
required for direct 
r~ ecrui t s 

Method of Recruitment 
wheth er by direct recr ­

uitmen t or by Promotion 
or by 
deputation/Transfer 
& Percentage of the 
vacancies to be filled 
by various met hods 

7 

1. Matriculati on 

z. "A" Grade certificate 
in Nursing from a 
recognised Institution 

1 0 

Promotion failing 
which by Di.r-ect 
recruitment 

3. Certifica te in Midwifery 
or Six Month s training in 
operation Theatre Or T. B.Ward 
or in lepros y Nur s ing Or 
Psychiatric Nursing in case 
of Mal e nur~se. 

4. 3 years experience as .staff 
Nur se/Asstt. Home Nut~ se." 

the present case befor·e us , tlwugh tt1e 

applicants f ulfil th e necess ar-y educational 

quali ficationJ;-and experience but Urey did not fall 

~~ 
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wi t hin the zone of con s ideration a nd ~ therefore ~ 

they could not be considered for promotion becaus e 

of executive in s truction s in thi s regard. We have 

a lready referred to above that the executive 

instructions are supplementing the recruitment 

rul es in this rega rd. When they could not be 

promoted beca use they did not fall within the zone 

of con s ideration , we find nothing illegal if 

Sc heduled Caste candidates are being con s idered for 

direct recruitment . 

9 . As a con s equence of the afore said ~ we find 

that th e pres ent appli cation i s withou t any meri t. 

10 . No other argument rai s ed. 

11. Resultantly, the appli cation 

without merit mus t fail and i s dismi s sed. No 

cos t s. 

(R . K. Upadhyaya) 
Me• ber ( A) 

/ s ns/ 

(V . S. Aggarwal ) 
Chairman 




