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0 R D E R 

Bv Mr. Shanker RaJu. Member (J): 

As in these three OAs issue emanates from common 

facts and question of law is identical the same are disposed 

of by this common order. 
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2. Th~ bri~f factual matrix r~l~vant for our 

purpos~ is r~produc~ti as und~r. 

3, ln OA-2438/2002 ord~r pass~d in pursuanc~ of 

cont~mpt on 1.7.2002 is assail~d, which has revis~d the pay 

sc~l~ of Senior Radiographer w.~.f. 1.1.96 with consequent 

recov~ry. 

4. Applicants are Senior Radiographers in various 

hospitals ot' Government ot' NCT ot' Delhi. Ear 1 ier th~y werf'? 

in the pay scale ot' Rs.1350-2200 which, on th~ 

r~commendations of th~ Vth Central Pay Commission was 

~~vis~d to Rs.5000-8000. Governm~nt of NCT of Delhi 

~ndors~d and issued a notification in t.h~ Gazatt.e of' India 

aft~r du~ approval by the Cabin~t. In OA-1219/1999 fil~d by 

t.h~ T~chnical Assistant and Technical Supervisors ot' the 

n~partment of l?.adiology by an ord~r dated 8. 8. 20lll having 

found anomaly respond~nts th~r~in wer~ direct~d to consid~r 

th~ r~pr~s~ntation. 

5. Respond~nts vid~ notification dated 1.7.2002, 

15.i.2002 and 2.8.2002 r~vis~d th~ pay scale w.e.f. 

1.1.199H and withdrawn th~ pay scale giv~n to th~ s~nior 

Radiogr8.pher with ~ons~qu~nt rP.cov~ry. 

6. tn OA-2672/2003 notifications dated 1.7.2002 

anti 2.8.200?. have bP.e-n assail~d. The applicants working as 

S~nior Radiograph~r with two y~ars diploma in pursuanc~ of 

Vth CPC recomm~ndations hav~ b~~n fixed in th~ p8y seal~ of 

Rs.5000-8000 which was allow~d .to th~m w.~.f. 1.1. 96. 

How~v~r, on a subs~qu~nt notification th~ pay scale was 

withdrawn. 
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i, In OA-274ij/2002 applicants were Radiographer 

and X-Ray Technician were in the pay scale of Rs.1350-2200 

as per the recommendations of the IVth Central Pay 

Commission. However, by an order dated 23.10.97 this pay 

scale was replaced by Rs.4500-7000. However, they have been 

given the pay scale of Rs.5000-8000 as per the 

rer.ommendations of Vth Central Pay Commission 

1.1. 96. On bringing back the pay scale to Rs.4500-7000 

1. 1. 96 present OAs have been t'iled. The opf!"ration 

of the or~er has been stayed by an order dated 23.10.2002. 

B. Learned counsel for applicants S/Rhri D.K. 

Nag, Manohar Lal and K.B.S. Rajan assail the order on the 

ground that in compliance of An order passed on 8.8.2001 by 

the Tribunal the anomaly in the pay scale of Technic~J 

Assistants and S~pervisors has been removed in such a manner 

that p~y scale of applicants has been reduced. It is also 

contended th~t the minimum qualific~tion of two years 

-J diploma has bef!"n raised to three yf!"ars diploma for the grade 

of Rs.fi000-8000 as per the recommendations of the Vth CPC. 

Those in the scale of Rs.1320-2200 are to be placed in the 

pay scale of Rs.5000-8000 but the same has been lowered to 

Rs.4500-7000 without putting applicants to notice. It is 

~tated th~t there is no recommendation by the Vth CPC to 

inr.rease the mini~tm educational qualification to three 

years diploma in radiology technology. 

9. Learned counsel for applicants allege hostile 

discrimination in so far as counter parts equally placed in 

all respect in various Central and Stat.e Departments are 

drawing the pay sc~le of Rs.5000-8000 ~nd the applicants 
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have been singled out and further treated a class within the 

class in violation of Articles 14 and 16 of the Constitution 

of India. It is stated that terms and conditions of service 

have been altered by an executiv~ order, over-riding the law 

laid down by the legislature which is not permissible. 

10. Further drawing attention t.o an employment 

notice for recruitment it is stated that for the post of 

Senior Radiographer with qualification of two years' diploma 

the pay ~cale has been mentioned is Rs.S000-8000. It is 

fnrther stated that recommendation ot' Vth CPC is unambiguous 

the entire grade of Radiographer has been bifurcated into 

two, (a) Radiographers with three intermediate degrees in 

between as Radiographers Grade I with the pay scale of 

Rs. 2000-:-\500 ttnder dynamic ACP II, ( ii) P.adiographer Grade 

II with the erstwhile pay scale of Rs.1640-2900 with 

corresponding replacement and (iii) Radiographer Grade III 

with the erstwhile pay scale of Rs.1350-2200 upgraded to 

Rs.1600-2f:i60 with corresponding replacement scale ot' 

Rs.5000-8000, (b) (t) Assistant Radiographer Arade I with 

the pay scale ot' P.s .1400-2:Hl0 and corresponding repla.cement 

scale, tenable ttnder the dynamic ACP scale; { ii ) SP.n ior 

Dark Room Assistant callert Assistant Radiographer Grade II 

with the ~rstwhile pay scale of Rs.1200-2040, to be upgraded 

to Rs.J320-2040 and given the corresponding replacement 

scale; {iii) the Dark Room Assistant called Assistant 

Radiographer Grade Ill with the erstwhile pay scale of 

Rs.950-1500, a corresponding replacement. 

11. As per t.he notit'icat.ion issued by 

Superintendent LNJP Hospital educational qualifi~ations for 

Assistant Radiographer (Sports) is 1 •. (. with Science. 
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Accordingly, it is stated that respondents have erred in 

tre~ting the qu~lification of Radiographer ~s mere two years 

certificate cours~ to reduce their pay scale to 

Rs.450o-;oon. 

12. According to the learned counsel 

applieants whereas the 

Rs.l350-2200 the same 

pay scale of 

was upgraded to 

Radiographer 

Rs.l600-2260 

corresponding replacement sc~le of Rs.5000-8000 • 

for 

was 

with 

13. The Pay Commission's recommendations in para 

fi2.104 to 52.107 make it clear that the first promotion to 

the post from Radiogr~pher Grade Ill a Senior Radiographer 

wjth the pay scale of Rs.5000-8000 and above there is no 

promotional post to dynamic ACP ~t Rs.2000-3500, which is 

replaced by Rs.6500-10500. Accordingly from the scale of 

Rs.4fi00-7000 there cannot be question of promotional post. in 

the pay scale of Rs.5500-9000. 

14. On the other hand, respondents' counsel Sh. 

Vijay Pandita and Sh. S.M. Arif vehemently opposed the 

contentions. According to the respondents in the light of 

the decision of the Apex Court in State of Haryana v. Civil 

Secret~riat Service Association, 2002 (6) SCC 72 and also 

V.K. Sood v. Secretary Civil Aviation, 1992 Supp. 3 SCC 9 

the function of prescribing qualification for the post and 

method of selection is left to the Executive and the 

Trib•ma l has no power to intert·ere. In OA-24:~8/2002 it is 

contended that on subsequent examinat.ion by t.he Government 

as pay sc~le of ~s.5000-8000 has been found to be wrongly 

extended to applic~nts same has been withdrawn. As per the 

qu~lification for the post i.e., two years diploma in 



.. 

I 

-I 

' ' 
--~ 

( 9) 

Radiography/Radiological T~chniqu~ pay scale of Rs.5000-8000 

could only b~ ~xt~nd~d to thos~ posts as carried minimum 

qualification of 3 y~ars diplomA in Radiological T~chnology. 

Whil~ applying th~ dir~ctions in CP No.694/2001 in OA 

No.1912/99 th~ H~alth D~partm~nt mov~d a proposal on 

18.4.2002 for r~moval of anomaly and was s~nt to th~ 

Ministry of Financ~. Th~ DoPT has tak~n a d~cision to 

r~mov~ th~ anomaly placing s~nior Radiograph~r in th~ pay 

seal~ of R.s. 4500-7000 and .Junior Radiograph~r in th~ pay 

seal~ of Rs.4000-6000, This has b~~n approv~d by th~ 

D~pl\rtm~nt of Exp~ndi ttar~ vid~ th~ir l~tt~r dated 1. 7. 2002 

and on a formal ord~r th~ anomaly was r~mov~d and th~ s~nior 

Radiograph~r pay seal~ was withdrawn w.~.f. 1.1.96. It is 

furth~r stat~d that whil~ according pay seal~ sam~ has b~~n 

subj~ct to th~ d~cision of th~ Ministry of Financ~. As such 

on r~rtifjeation of a mistak~ principl~s of natural justic~ 

ar~ not attra~t~d. 

lfl. In OA-2672/200:3, Sh. Vijay Pandit a contends 

tha.t th~ anomaly has bE>~n r~mov~d in complianc~ of thP. 

dir~~tions in OA-1912/99. On account of approval by th~ 

Minjstry of Financ~ a m~morandum was issu~d on 1.7.2002. 

Th~ anomaly has arisen b~ca.us~ th~ pay seal~ for the post ot' 

s~njor Radjograph~r has b~en wrongly upgrad~d to 

Rs. 5000-8000 d~ hors the r~commenda.tions of th~ Vth CPC. 

16. Jn OA-2748/2002 Sh. S.M. Arif cont~nds that 

as applicants ar~ not fulfilling th~ qualifications of thre~ 

y~ars diploma pay seal~ of Rs.5000-8000 cannot b~ grant~d to 

th~m. This pay s~al~ was giv~n to th~ Radiographer 

condj t i.onal Stlbj~ct t.o the fi.nal approval from th~ comp~t~nt 

authority. Prior to Vth CPC r~comm~ndations applicants w~r~ 
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in the pay scale of R.s.1350-2250 but the recommendations of 

the Vth CPC contained in para 52.107 the pay scale ot' 

R.s.4500-7000 has been recommended. However, inadvertently 

~pplicants have been placed in the pay scale of Rs.1350-2200 

revised to Rs.4500-7000. Normally replacement scales were 

recommended only for the post where no separate 

recommendations have been made. On clarification the pay 

s~ales have l:leen rectlfied and the applicants are to be 

placed in the pay scale of Rs.4000-6000 and the pay scale of 

j Rs. 5000-8000 is admissible t.o those Radiographer who have 

three years diploma in Radiography Technique. 

17. In the rejoinder pleas taken in the OAs are 

re-iterated. 

18. We have carefully considered the rival 

content ions ot' the part.ies and perused the material. on 

record. The Vth CPC while recommending the pay scales to 

the Radiographer of X-Ray staff in para 52.104 keeping in 

view the latest development in Radiology Technique 

reproduceri the earlier pay scales which are Senior Dark room 

Assistants Rs.1200-2040, Radiographer Grade II Rs.1350-2200, 

Senior Radiographer Rs.1400-2300 and also Rs.1600-2660. In 

para 50.106 on demand of Radiographer and X-Ray Staff to 

Hpgrade t.he poRt in view of enhancement of entry level 

qul\lit'icat ion analysing the recruitment rules made the 

following r~commendations: 

"52 .107 On an analysis of the R.ecrui tment Rules of 
various institutions engaging these personnel, we find 
that Radiographers usually enter service at three 
levels. As Dark Room Assistants in the scale of p~y 

of Fs.950-\500 recruitment is lOO~ direct with 
qualifica~ions of Matric plus certificate in 
Radiography. The next higher level is that of X-Ray 
Assistant/Sr. Dark Room Assistant (Rs.l200-2040) 
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r~cruit~d 50% by promotion from among Dark Room 
Assistants and 50% by dir~ct r~cruitm~nt with th~ sam~ 
qualifications Radiograph~rs in th~ seal~ of pay of 
Rs.1350-2200 ar~ r~cruit~d 20% by dir~ct r~cruitm~nt 
with Matric plus a 2-y~ar Diploma cours~ in 
Radiography, and 80% by promotion from among X-R.ay 
Assjstants. High~r posts of T~chnical Assistant 
(Radiography), Sr. Radiograph~r (SUP), Radio Th~rapy 
T~chnician ~tc. ar~ usually fill~d by promotion from 
th~s~ low~r grad~s. Th~ Association of th~s~ 
~mploy~~s has r~pr~s~nt~d that a lot of hospitals and 
institutions hav~ conv~rt~d this m1n1mum 2-y~ar 
r~qutr~m~nt of Diploma C~rtifieat~ in Radiography to a 
3-y~ar Diploma in Radiological T~chnology. And 
accordingly th~ minimum ~ntry for Radiograph~rs with 
th~s~ qualifications should b~ pl8c~d in th~ seal~ of 
pay of Rs.2000-3500, k~~ping in vi~w th~ natur~ of 
duti~s and ~ducational qu~lifications and th~ ~xisting 
l~v~ls in various hospitals and institutions, w~ 
-r.~comm~nd following ~ntry l~v~ls for this cat~gory t•or 
f•ttnr~ r~crui tm~nts, as for Laborat.ory and OT 
p~rsonn~l as follows:-

S.No.Exist.ing Present Proposed Proposed 
Scales(Rs.) Scales(Rs.) Designation 

l. Radiographer 2000-3500 Radiographer Dynaaic 
Technician/ I ACP Scale 
Supervisor 
Sr. Radiographer 

2. Radiographer 1640-2900 1640-2900 Radiographer No Change 
Technician/ 11 
Supervisor/ 
Sr. Radiographer 

3. Radiographer 1350-2200 1600-2660 Radiographer Upgradtion 

III in view of 
DR qual it' i-
cation 

4. 1400-2300 Asstt.Radio- Dynaaic 
grapher-1 ACP Scale 

5. Senior Dark 1200-2040 1320-20040 Asstt.Radio- Post Redesig-
Rooa grapher-11 nat~d, pay 

scale ration-
alised 

6. Dark Room 950-1500 950-1500 Asstt. Radio- Post redesig-
Asstt. grapher-111 nated 
Tech. Asst.t. (X-Ray) 

-----------------------------------------------------------------------

Th~ pr~sent incumbents in t.h~ posts ot· Radiograph~rs, 
r~quiring a minimum of 2 yrs. diploma/ c~rtificat~ 
aft~r 10+2 may b~ placed at the level of Rs.1320-2040. 
E?try l~vel qualification for Asstt. Radiograph~rs 
w111 b~ atl~ast 10+2 with sci~nc~, b~sid~s a 
c~rtificate in Radiography. Since posts at Sl.No.1 
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form feeder to the latter, the gap may be bridged by 
placing Sr.Dark Room Assistants at the level of 
Rs.1320-2040, with ~n ACP at the level of 
Rs.1400-2300. Radiographer Technician/Supervisors and 
Sr. Radiographers being promotion posts, may be 
placed at the level of Rs.1640-2900. There will be 
one more level for 2nd ACP of Radiographers at the 
scale ot· Rs. 2000-:-\500. Dark Room Attendants may be 
merged with the coDUilon category of group D. As 
Radiographers are trained to handle risks of 
radiation, a special radiation risk allowance is not 
recommended." 

19. If one has regard to the above the entry 

J.eveJ qualifi~ation has been future 

recruitment. lt is also recommended that the present 

incumbents in the post ot· Radiographer with minimum of two 

years diploma ~h011ld be placed at the level of Rs .1:350-2040 

hut. Senior Radiographer being the promotional post had been 

placed in the level of Rs.1640-2900 the equivalent of which 

is Rs.5500-9000. 4fter this the Government accepted the 

recommendations and as per Pay Rules 

Radjographer in the pay scale of Rs.l320-2200 as per the 

recommendations of para 52.107 enhanced the revised pa.y 

scale of Rs.5000-8000 to Ra-diographer requiring two years 

, diplom~ certificate have been placed in the pay scale of 
.J 

Rs.4000-6000. This in our considered view refers to the 

entry level q•lalification. We do not find any 

rerommendation as to placement of three years diploma 

holders in the revised p~y scale of Rs.5000-8000. The only 

recommendation which has been made is the replacement scale 

of Rs.1350-2200 to the Radiographer without any reference to 

the qualifi~ations. 

20. In Devender Singh's case on an anomaly in 

Technical Assistants and Technical Supervisors directions 

have been issued to consider their representations. The 

Department of Expenditure, Ministry of Finance vide their 

\,· letter dated 1.7.2002 placed the Senior Radiographer in the 
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pay seal~ of Rs.4500-7000. A high~r pay seal~ ot' 

Rs. 5000-8000 w. ~. t'. 1. 1 • 96 has b~~n withdrawn. No doubt, 

in th~ matt~r of pftrit.y of pay scAle and grant of pay seal~ 

th~ ~xp~rt bodi~s hav~ th~ domain and th~ Tribuna.l cannot 

int~rf~r~ in a judicial r~vi~w unl~ss hostil~ discrimination 

violativ~ of Articl~s 14 and 16 is mad~ out. 

21. It is ~qually s~ttl~d that ~v~n whil~ 

corr~cting th~ mistak~ and alt~ring th~ s~rvic~ conditions 

' as well AS down grading the pay seal~ which caus~s civil 
4 

cons~qu~nc~s a prior r~asonabl~ opport.uni ty as 

pr~-d~cisional h~aring is to b~ accord~d. Th~ following 

cas~s substantjat~ th~ afor~said pl~a: 

i) H.L. Tr~han v. Union of India, 1989 (9) ATC 650. 

ii) ~hagwan Shukla v. Union of India, 1995 (2) SLJ 30. 

22. From t.h~ p~rusal ot' r~comm~ndat.ions ot' th~ 
I 

·--' Vth CPC in para 52.107 though w~ find that both Radiograph~r 

and Assistant R.adiograph~r hav~ b~~n sub divid~d into thr~~ 

cat~gori~s of Grad~s T, IJ and III th~ post of S~nior Dark 

Room Assistant has b~~n upgrad~d to th~ pay seal~ of 

Rs.1320-2040 with ACP at th~ l~v~l of Rs.1400-2300 which 

com~s ~quival~nt to Rs.4500-7000. How~v~r, for S~nior 

Radiograph~r$ b~ing th~ promotional post hav~ b~~n plac~d at 

th~ l~v~l of Rs.1640-2900. Admitt~dly, th~ applicants hav~ 

b•~n appoint~d directly in th~ pay seal~ of Rs.1350-2200 and 

th~ notificAtion issu~d by Gov~rnm~nt of NCT for th~ post of 

S~nior Radiograph~r ~v~n in 2000 shows qualification of 

Ma.trir.ulation plns two y~a.rs' diploma with a pay sca.l~ of 

Rs.5000-8000. This cl~arly shows that t.h~ Radiographer and 
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Senior Radiographer at the entry level still falls in the 

pay scale ot' Rs.5000-BOOO with two years' diploma 

qualification. There is no whisper in the recommendations 

as to three y~ars' diploma in Radiography and their 

placement in the revised scale of pay of Rs.5000-8000. The 

Government in the R.evised Pa.y Rules on the basis of 

recommendation~; accepted the pay scale of Rs.5000-8000 to 

those Radiographer who were earlier in the pay ~;cale of 

Rs.\350-2200 without any reference to the enhanced 

J quali t'icat ion. These Radiographers with a minimum ot' two 

years' diploma without any reference to the earlier pay 

sr.ale at the direct entry if~vel has been recommended 

R~;.4000-6000 at the entry level pay scale. This constitutes 

an anomal.Y. If As per the PAY scale one Radiographer who is -----
in th~ pay scale of Rs.1350-2200 irrespective of diploma 

qualification is to be placed in the pay scale ot' 

Rs.5000-BOOO. Re-t:"ommendation ot' qualification of two years' 

diploma to the Radiographer and their placement in th~ pay 

st:"al~ of Rs.4000-6000 may refer to those with two years' 

diploma in RadiogrAphy at the ~ntry l~vel have also been 

appointed with the qualification of three years' diploma as 

well. w~ also find that in Devender Singh's case Technical 

Sup~rvisors and Technical Assistants their anomaly has been 

orrtered to be t'ectified but it nowhere involves 

recti fi,.at ion ot' an anomaly of Radiographer as well. The 

decision of the Government to place Senior Radiographer in 

Rs.4500-7000 with the stipulation that the pay scale wrongly 

extended had to be withdrawn and the conclusion that minimum 

qualification of three years' diploma in Radiography 

Technique is extended to the posts which are to be placed in 

Rs.5000-8000 certainly cannot be derive-d either from the-

recommendations ot' the Vth CPC or from the- CC& Revised Pay -- ·-· --·--- . 
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Rules. The only stipulation of placement of the present 

incumbent in the post ot' Radiographer being a generic term 

may not be ~pplicable to those who are earlier in the pay 

scale of Rs.13fi0-2200 and this aspect has been ov~r-looked. 

Tn this view of the matter we have also verused the Ministry 
-----···~- . 

of Finance's OM dated 1. 7. 2002, where the recommendations ot' 
-------

CP~ has been construed to the effect that two years' diploma 

holders in Radiography would be placed in the pay scale of 

~s.4000-6000 whereas senior Radiographer in Rs.4500-7000 is 

not on the basis of recommendations. The Government has a 

ri.ght to revise the pay scale and the expert to recommend 

but in the event there ls a ambiguity in the recommendations 

extraneo•ts t'ar.t.ors cannot be brought. and the recommendations --
cannot be -read in bE>tween the lines without any specit'ic 

recommendAtion to come to the conclusion which deprives a 

class the legitimate benefits. 

23. As per the recommendations applicants nave 

been placed in the pay scale of Rs.5000-8000 and 

R.s. 4500-7000. This has been withdrawn retrospectively 

w.e.f. 1.1.96 wi~~out any show cause notice. As the action 

visits applicants with civil consequences and the enhanced 

pay scale has been accorded to them wi.t.hout any 

misrepresent~tion, fraud and is not attributable. The 

aforesaid proposal/recovery though it is made subject to the 

decision to be taken by the Finance is a post decisional 

hearing and violates the mandate of principles of n~tural 

justice. 

24. Another aspect which has to be lonked into is 

invidious discrimi.nation. The hostility in action is 

apparent as the counter-parts in various other Ministries 



(16) 

and Departments despite having identical qualifications have 

been placed in the higher pay scale of Rs.5000-8000 a 

similar treatment has been denied to applicants which would 

amount to creating a class within the class which does not 

pass the test of reasonableness and violates principles of 

equality. 

25. Having regard to the aforesaid discussion and 

conclusion arriv~d at, we are of the considered view that 

the issue requires reconsideration by the Government. 

Respondents are directed to re-examine the ent.ire mat.t.er in 

the light of our observations and take a final decision 

within a period of six months from the date of receipt of a 

copy of this orrier. Till then status quo with respect to 
'fr 

applicants in the context of the present pay scale be 

maintained and recov~ry ~hall not be given effect to. No 

costs. 

s, ' p,.~JtA 
( Shanke~~l~u) 

Member (J) 

I .•. 




