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Shaheed Jeet Singh ~ia1·g, 

New Delhi. 

2. Asstt. Commissioner,-
K.V.S. JNU Campus (Delhi Region), 

-Applicant 

New Delhi -110067. -Respondents 
/ 

I 

(By Advocate Shri 3. Rajappa) 

Applicant impugns show cause notice dated 
I 

15.9. 2003, whereby a show cause notice unde1· (H·ticle 81 (d) 

of the Education Code fo1· confi1·mation of orde1· of loss of 

1 ien has been se1· ·ved upon applicant. 

2. At the time of first hea1· ing of the mattei" 

the following orders have been passed~ 

" By virtue of the p1 esent application, 
the applicant seeks quashing of the order 
dated 1.5.9.2003 by which the applicant has 
been directed to make 1·epl·ese11'tation ~,d thin 
ten days. It has been me ntioned in the 
said impugned o1·de1· that s how cause notice 
is being se1· ved pertailting to abandonntent 
of service by the applicant. 

In the present application, 
vi1·es -.-of a1·ticle 81.(d) of the 
Code has been challenged. 

even the 
Education 

V.J e have heard the applicant's learned 
coun sel. Du1· ing the cou1·se of submissions, 



@ 
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~3hr i H. Jai 1·aman. Advocate. appeared and 
stated that he has been authorised to make 
submissions that on 28.10.2003 a final 
order even has been passed. If that be so, 
the applicant may challenge the same in 
acco 1·dance with law and. the1·efore, we a1·e 
not proceeding further on this controversy. 

So far as the vires of article 81(d) 
of the Education Code is concerned, notice 
be issued on this short question only to 
t he respondents returnable on 11.11.2003. 

Issue Dasti. " 

3. Though applicant responded to the show cause 

notice by her ,-eply dated 25.9.2003 the same culminate,.:.~ 

into a final order on conf i 1·mation of loss of 1 ien on 

28.10.2003. As per a notification dated 4. 9. 93 inse1·ting 

,:; ,·tic le 81 (d) against a n orde1· of confirmation of lien 

undei- clause 7 of A1·ticle 81 (d) an agg1·ieved employee may 

1xefer an appeal 'Aii thin a pe 1- iod of 45 days. The !-eaf ter 

undel- clause the 10 the same would be considered. 

4. Applicant has also filed t··i A-2639/2003, inte1· 

alia, for staying the effect of the impugned order dated 

1G.9.2003 and status quo ante. 

.5. Sh i- i 8. 8. Raval, learned counsel for 

applicant states that as pe1- the settled .law if there is no 

voluntary abandonment of service, which is a pre-condition 

'for in-.....-oking Al-ticle 81 (d), show cause notice being a 

nullity the subsequent orders passed cannot be sustained 

and therefore his relief is maintainable. 

6. Referring to several contentions it is stated 

that o 1·ders passed in RA-133/2002 on 16.7.2003 g1·antir,9 

statu s quo ante resto1· i ng the stay already 
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applicant cann ot be deemed to have volunta1· i ly abandoned 

the service or absented, as she has deliberately not 

allowed to join duties. 

7. On the other hand, 1·espondents' counsel in so 

as -..li res of r~rticle 81 (d) is concerned, refe1· ring 

the decisions of the High Court of Delhi in Prem Juneja v. 

Union of India , 2003 I AD (DELHI) 57 contends that the 

·vi res ha-...rin,g been upheld is no more 1·es integra. 

8. In so far as present OA is concerned, it 1s 

stated that the same is pre-mature as applicant has not 

impugned the order conf inning the loss of lien and also not 

prefe1· 1·ed any appeal against the same, which is statutory· 

and p1·ovided under the 1· u1es. This objection is taf..;en on 

the strength of Section 20 of the Administrative T1· ibunals 

F1ct, 1985. ~1oreove1·, by referring to sirnila 1· orde1·s passed 

in OA-2453/2003 - Bharat Bhushan Lal...;hina -...r. Commi ssi oner· 

of K..\1.3. & Anr. it is stated that in si rni 1 c:u· 

circu mstances OA has been found pi·e-- rnature with liberty to 

file a n appeal in the first instance. 

9. On ca1·efu l consider at ion of the above 

pleadings, without dwelling upon rne1· its of the case we find 

that in so far as challenge to the show cause notice 1s 

concerned, the Tribunal in an earlier dated 

28.10.2003 had not ente1·tained the above and has not 

proceeded further on the controversy, liberty has been 

given to challenge the order dated 28.10. 2003 in acco1·dance 

with law. 
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10. In so far as vires of Education Code 1s 

concerned, t his is only the short question on which notice 

has be·· issued on t he OA. Interfering with the show 

cause notice in any matter would amount to sitting in an 

appeal o 1· 1·eviewing the orde1· passed by the Di·v·ision Bench!, 

which we are not competent a.s pe1· law. 

11. We also find that in pursuance of the show 

cause notice orde1·s have been passed by the 1·espondents 

confirming loss of 1 ien. Aforesaid orde1·s have not been 

impugned. It is provided under Section 20 of the 

Administ1·ati ve T1·ibunals Act, 1985 that an OA cannot be 

entertai ned unless statutory 1·emedy provided and available 

1s exhausted. As we find from Al·ticle 81 (d) against an 

order confirming loss of lien an appeal is provided. In 

that event OA, without exhausting remedy 1s pr - matu 1·e and 

cannot be entertained. 

~L2 . In the res u 1 t, for the for ego in g 1· ea sons , t'iA 

a, \o\lell as o;i a1· e dismissed, with 1 iberty to applicant to 

assail the orders of confirmatio n of loss of lien in an 

appea , in acco1·dance with law and ·the1·eaf te1· to take 

appropriate l e gal 1·emedy. We make it clea 1· that IAJe have 

not e:><pl·essed any opinion on the merits of the case. t·k• 

>-4 
(Shankel· Raju) 

~iember (J) 

'San . ' 




