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Central Administrative Tribunal 
Principal. Be1·,ch 

OA t'o. 2563/2003 
-th • 

New Delhi this tl1e 13 day of Janua1·y, 2004 

Hon'ble Shri Shanker Raju, Member (J) 

Shri Girish Kumar 
Divisional Railway Manager 
South Easte1·n Railway 
Adra, Oistt .. Pui-ulia. 

--A pp 1 i cant 
(By Advocate: Shri B .. S. Maineel 

Versus 

Union of India: througl1 

1. The Sec1·etary, 
Railway Board 
Ministry of Railways 
Rail Bhawan, New Delhi. 

2. The General Manater 
South Eastern Railway 
Kolkatta. 

3. K.B.L. Mittal, 
D. R .. M. Ad1· a, 
Distt: Purulia (W.B.) 

(By Advocate: Shr i H _. K. Gangwan i a1·1d 
Shri Rajinder Khatterl 

Appl leant impugns 1·espondents' 

--ReSI)On dents 

o1·de1·s dated 

3 ... 10.2003 as well as 10.10.2003 whe1·ein he has been 

transferred from Adra to Gorakhpur from the post of 

Divisional Railway Manager to South Easte1·n Railway to 

work in Mechanical Engi11eering Department quasl1ing of 

the afo1·esaid has been sought wi 1:1-~ a direction to the 

respondents to allow l1im to wo1·k at Adra. 

3. Applicant was appo i IYted as AssistalYt 

··~·-. . . 
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Mechanical Engineer in 1975 and was promoted to the 

post of Sr .. Administrative Grade in December 1994. 

On conside1·ation committee of high officers in the 

Railway Board along with other SAG officers belonging 

to various services, applicant was found fit to be 

posted as Divisional Railway Manager (DRt1) by 

notification dated 13.6.2003. As a consequence the1·eof 

applicant was posted at Adra where he joined in June, 

2003. Though the1·e is 110 diffe1·ence between the pay 

scale of DRM and SAG Officer but DRM is a status 

promotion. On acquirement of few ACRs on the post, one 

is eligible in the higher post of AGM/Gt1 of the 

Railways. 

4. After working f·::>r less then six months 

through a wireless order dated 3.10.2003 a SAG officer 

of Mechnical Engineering Sh. K •• B.L. t1i ttal was 

posted in place of applicant and vide order dated 

10.10.2003 applicant was transferred to NE Railways to 

be posted as a SAG officer in mecl1anical cadre. 

Applica11t proceeded on sanctioned leave from 1.10.2003 

to 6.10.2003 and thereafter on being declared fit 

reported to the Railway Doctor. 

5. Learned counsel for applicant contends that 

in emergent situation as applicant was transfened and 

J"elieved in absentia, no representation has been 

preferred against the transfe1· which is ordinarily to 

be preferred. Respondent No.4 Sh. K.B.L. Mittal has 

already been impleaded in the array of parties and 

despite service has not preferred a 1·eply. 
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6. Learned counsel fo1· applicant furthe1· 

contends that though the order is justified in public 

interest and administrative exige11cies in a judicial 

review it does not preclude the Tribunal to find out 

I· ea sOilS" According to him, t1·ansfe1· should contain 

reasons and l1e relies upon the decision of the Higl1 

Court reported in SLJ 2003 (3) 151. It is fu1·the1· 

contended that the assigned reason is part of natural 

justice. 

7. In so far as mala fides are concerned, it is 

stated that the same are to be considered on the basis 

of material on record and not only factual mala fides 

but legal mala fides also vitiate the transfer order. 

Sh. Mainee further contends, taking resort to the 

decisio11 of Apex Court in E.P. Royappa Vs. State of 

Tamil Nadu AIR 1974 se 555 and Hans Raj Vs. State of 

Maharashtra 1993 (3) sec 334 tt,at transfer cannot be 

ordered on extraneous reasons with oblique motives. 

8. Referring to tl1e posting order of applicant 

as DRM along with others, it is stated that though tt,e 

same is a status promotion the others who have been 

posted as DRM along witl1 the applica11t have not bee11 

t1·ansferred and this is discrimination, violative of 

Articles 14 and 16 of the Co11stitution of India. 

Resorting to his promotional avenues being effected, it 

is stated that applicant: had hai·dly· wo1·ked for few 

months par excellance without any con,plaints there was 

110 it1fot·matiot1 i11 abse11ce of any administrative-' 

exigency to shift the applicant though there may not be 
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a fixed tenure of posting. It is in this back drop 

stated that although under Rule-226 of IREC, the 

P1·esident has power to effect transfer on All India 

transfer liability but tl1e same has to be justified 

either in the public interest or administrative 

exigency. The entire pleadings are silent and no 

reason has been assigned to justify the aforesaid. As 

such, not for being professed purpose, the transfer is 

vitiated by mala fides. Relying upon the decision of 

Apex Cou1·t in A.D. Dhande Vs. State of Maharasht1·a 

SLJ 1998 (1) se 162 and also a decision of this Bench 

in OA-849/2003 in K.S. Gautam Vs. Union of India 

decided on 18.9.2003. It is stated that transfer with 

oblique motive cannot be sustained. 

9. In so far as the contentions that the 

applicant had refused to Railway Medical Officer fo1· 

his medical examination, the aforesaid pleading though 

does 11ot fi11d place in the pleadings of respondents yet 

the same has not been proved by tendering an evidence 

as Shri Mittal despite notice has not 1·esponded bei11g 

made a party, there is no illegality. 

10. The contentions taken in the rejoi11der l1as 

not bee11 controverted as rebuttal in tl1e mai11 reply 

filed by the respondents which has been filed after the 

1·ejoinder was filed by the applicant. In nu1:shell, 

wl1at has been professed is the t1·ansfe1· cannot be 

sustained in law. 

11. On the other hand, respondents' counsel 

Shl"i H.K. Gangwani along with Shri Rajinder Khatte1· 
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took objection of non-filing of 1·epresentation under 

Sectio11-20 of tl1e Administrative Tribunals Act, 1985. 

12. It is further stated that for a Group 'A' 

officer in terms of Rule-226 of lREC Vol.I on All India 

T1·ansfer Liability, applicant has 1·,o right to be posted 

at a particular place. Further, it is stated that 

among the SAG off leers the sui tabi 1 i ty artd expel'ience 

of an officer are one of the factors along with 

exigency of se1·vice etc. Applicant cannot be a judge 

of his own performance. In this backdrop, it is stated 

that no 1·easons are required to be assigned in tl·,e 

Regarding supreesion of information is 

concerned, it is stated that as pe1· Rule-521(1) of 

Medical Council as well as Leave Rules, i.e., 517(4) of 

IREC Vol. I 1985, a railway servant cannot take 

t1·eatment from a private docto1· if at a place railways 

docto1·s are available. Mo1·eove1·, on l·etu1·1·, from leave, 

for want of specific orders, he cannot resume work of 

the post. It is in this backdrop stated that the 

applicant has supressed that Shri K.B.L. Mittal joined 

on 13.10.2003 and plea of applicant's sickness is false 

as despite running on leave, he is present in the 

cou l't. Applicant refused to get examined by the 

Railway docto1· and insisted on endorsement of private 

medical reco1·d .. 

14. In so fa1· as pos·t of SAG is concerned, it 

is stated tl1at tl1e same is lying vacant at Go1·akhpur. 
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Local a1·rangements have, however, be made by General 

Manager as tl1e applicant had yet not repo1·ted for duty 

in Gorakhpu1· .. 

15. It is furthe1· stated by Shl"i Gangwani that 

vacancy is provided for posting the applicant as SAG 

and posting of Shri Mittal was approved by the 

President as no mala fides has been establisl1ed by tl1e 

applicant against 3hri Mittal. Referring to the 

following decision, it is contended that in judicial 

review, it is not open to to the court to sit as if in 

appeal:-

1.. Union of India Vs. S.L. Abbas 1993 (2) 
SLR 385 

-.. N. K. Singh Vs. Union of India and others 
(1994 (28) ATC 246. 

3. State of M.P. Vs. S.S. Kourav, 1995 SCC 
(L&S) 666 

4. State of U.P. Vs. Sadanand AIR 1989 SC 
2060 

5. B. Vardha Rao Vs. State of Karnataka and 
others AIR 1986 se 1955. 

6. Shilpi Bose (Mrs.) and others Vs. State 
of Bihar and others (1991 Supp(2) sec 659 

7. Rajendra Roy Vs. Union of India (AIR 
1.993-SC-1236) 

B.. State Bank of India Vs. Anjan Sanyal (AIR 
2001 se 1748). 

16. In the rejoinder, applicant reiterates his 

plea taken in the OA. 

17. I have carefully conside1·ed the rival 

contentions of the parties and pe1·used the material 011 
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18. It is not disputed tl1at under Rule-226 of 

IREC Vol-I being a Group 'A' officer, applicant has All 

India T1·ansfer Liability and tl1e Preside11t is empowered 

to effect transfer in the exigency of service as well 

as in public inte1·est. 

19. It is equally well settled by various 

decisions of the Apex Court that in a transfe1· matte1·, 

court cannot assume role of an Appellate Authority. A 

limited scope is provided in a judicial review, i.e., 

wl1en the order is passed contrary to the statutory 

rules. However, another concept which has been added 

to the judicial review is a transfer without a 

professed pu1·pose is to be treated vitiated by legal 

mala fides. 

20. In Rajendra Ray's case(sup1·a), the Apex 

Cou1·t has categorically held that mala fides are to be 

established in such a manner with a fi1·m foundation and 

me1·e asset·etioll would 110t be its complia11ce. Howeve1·~ 

tl1e concept of legal mala fides has emerged from 

va1·ious decisions and is also one of the factors i11 

judicial review to be considered. A legal mala fide is 

when the transfer is ~rdered neither in administrative 

exigency no1· in public i11te1·est but i11 a11 a1·bit1·ary 

manner with u11professed pu1·pose to accommodate anothe1· 

person. 

Mala fides are to be judged in tl1e 

conspectus of facts and circumstances of each case. 

22. A Gove1·nment se1·vant has no right to be 
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posted at a particular place indefinately. I find that 

there is no tenure for posting as DRM which is only a 

status promotion to a SAG officer on his suitability in 

absence of any fixed period before wl1icl1 a SAG officer 

cannnot be shifted. I do not find any violation of the 

statutory I"Ules. 

23. No doubt a SAG officer on a suitability is 

picked up for posting as DRM which on his continuance 

would be a determination factor for f11rther upgradation 

in hie1·a1·chy of promotion as Gene1·a1 Mar,ager. However, 

few officers even could not make it as DRM's. 

24 .. Applicant approached this COUI"t on 

2J .. 10.2003 when the transfe1· order was orde1·ed to be 

stayed. Factually, the applicant had proceeded 011 

sanctioned leave upto 6.10.2003 while posted as DRM, 

Adra but the President by an orde1· dated 3.10.2003 

posted Shri Mittal as DRI·1, Ad1· a. Applicant had 

reported sick meanwhile on 10.10.2003 Railway Boa1·d 

issued orders on transfer of applicant. 3hri Mittal 

took over as DRM, Adra, the p1·esent O;; was filed on 

17.10.2003 and the aforesaid facts we1·e suppressed and 

not disclosed. 

25. The release order of the applicant was 

issued and when the applicant approached for joining at 

Adra of 24.10.2003, the same had been handed over to 

him on 25.10.2003. In this factual mat1·ix, applicant 

i11 view of his medical certificate from private doctor 

thougll tl1e 1·ailway doctor was available at his native 
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place requi1·ed endorsement. In view of paragl·aph-517 

of Leave Rules, a railway servant on leave shall not 

retu1·n to the duty unless he produces the medical 

c~:ll·tificate from the competent authority as he had 

already been transfe1·1·ed on 10.10.2003. 

26. Once the tenure of the posting is not 

provided, it is within the disc1·etion of the 

authorities concerned under Rule-226 of IREC as the 

applicant was liable to be posted ~1 All India baisis 

to effect his transfer unless the discretion is used 

a1·bitrarily, the same cannot be questioned. 

27. In so far as reasons are concerned, in my 

considered view, except for administrative exigency and 

public interest, it is not obligatory upon the 

respondents to assign reasons in the t1·ansfer orde1· 

wl1ich is a condition of service and Its incident is 

resorted to on the basis of All India Se1·vice liability 

i1·, public interest as well as in administrative 

exigency. However, the mala fides are to be proved to 

its hilt with a firm foundation. The applica11t has 

miserably failed to show any extraneous or ir1·elevant 

consideration in effecting his transfer. It is also 

not established that he has been replaced by 3hi"i 

Mittal fo1· an unprofessed pul"pose malafidely and 

arbitra1·ily by the 1·espondents. No doubt factual mala 

fides are to be alleged but legal mala fides can also 

be imputed. In absence of any foundation or a1·,y 

cl-edible proof, I do not see its violation. 
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28. Merely because the applicant has proved the 

suitability for posting as DRM will not be a conclusive 

fact for his retention till eternity. It is also not 

the case that the applicant can never be posted again 

as DRM. Merely because two or three ACRs are required 

as ORM to be elevated as General Manager, cannot be a 

g1·ound for retention. Administrative exigency requires 

that once should not be posted at sucl; a higher place 

for years together. It must have been certainly 

weighed in the mind of the competent authority which 

had affected the transfer. We cannot sit in appeal 

over the decision to stall the wheels of administration 

being run smoothly. In this manner, we are 

jeopardising the functioning of the Government at such 

a highe1· level. 

29. The decision in K.S. Gautam's case (supra) 

cited before me is distinguishable as the mala fides 

w1·it large on the face which were implied and as the 

applicant therein being a honest officer was shifted by 

tl;e concerned authorities to facilitate thei1· oblique 

motives, the transfer was set aside. 

30. In E.P. Royappa's case (supra) though it 

is stated that in public interest, we do not fi11d any 

extraneous consideration or unprofessed purpose or 

oblique rr.otive which would have been tal,en shape of any 

mala fides or colourable exercise of power. In that 

case frequent transfer and transfer for unprofessed 

l purpose to accommodate anotl1e1· persons for undisclosed 
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reasons led to quashing of transfer orde1·. 

31. The other decisions cited by the applicant, 

1.e., where in public inte1·est or t1·ansfe1· exigency is 

not proved, the transfer order is not sustainable. The 

same loose his significance in the ligl1t of decision of 

tl1e Apex Court in S.S. Kourav's case (supra) where 

transfer cannot be 1·eviewed by tl1is court as a11 

Appellate Authority. Mo1·eover, the transfer being 

exclusive domai11 of the administ1·ation has limited 

scope i1·, judicial review. I do not fi.,-,d any violation 

of the statutory rules or mala fides writ large to 

warrant any interference. However, I ernestly hope 

that as the respondents have stated that nothing 

pr·ecludes applicant from being posi:ecl against DRt1, the 

same would be kept i11 mi11d. 

32. In the result, for the foregoing reasons, I 

do not find any good ground to interfere: OA is bereft 

of merit and is accordingly dismissed. Stay granted is 

vacated. No costs. 

CC~ 

(Shankel· Raju) 
Member (J) 




