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Justice V.S. Aggarwal:-
By this common_order,_ we_propose to dispose of
the Original Applications, namely, . 0.A.No.3178/2003

and 0.A.No.2452/2003 as they involve a common question

of law and facts. _ . = e e I

Z. For the sake of convenience, we are taking

the basic facts from . the Original _ Application
No.3178/2003 ([Dr.(Mrs.) Soma Sharmal Applicant by
virtue of the present application seeks a direction to
the respondents to consider her sﬁitability for
promotion _against _the vacancies which_ had arisen
during the period 26.2.1996 to 4.11.1999, and if found
fit, should be promoted from the date her juniors were

promoted with consequential benefits.

3. Some of the relevant facts are that
applicént was appointed as Trained Graduate Teacher
(for . short TGT) in‘NOVémber. 1968. At that time, she
was having Masters Degree which she had obtained in
.1870._and B.Ed. _Later on, she obtaiﬁéd!Ph.D begree in
Ssanskrit in 1980. The recrditment rules for the post
of PGT had. been notified in the year 1975. It

provided that language teachers who had Master s

. degree _would be considered for promotion as PGT  in
their respective languages. This position. had.
continued till 1996. In the year 1996, the Rules were

amended. By virtue of the amendment that was.

~effected, _the _persons. who possessed MA degree -im

Eﬁg%ffh would be considered for the post of PGT in

¥
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that s.uh:le.o_t.__.l.n_.tb.e...x.e.u_l.&i&_.._the rules_ were .
,_,_r.e_amen.de.d._.anﬂ._stmtus._nuo_._nn.ts...before__w9s was

restored.

P R

4. The grievence‘of the epplicentz is that
there were certain posts that were lying vacent during
the period 26.2. 1996 to 4 11 1999 when amended Rules
of 1996 were enforced.w,Therefore.
right to be considered es‘ner,thosetrulesm,when ,the
posts were vacant. | faih g |

S. . The application has been contested. It
has been . pointedﬁ.thet itmis,barredmibyw time. . The
respondents plead that feeder cadre of PGT 1s TGT.
The language Teachers like TGT (Punjabl), TGT (Hindi)
end TGT (Sanskrit) are not eligible for promotion to
PGT (English). .The position . changedu when . the
amendment was made vide notification of 26.2.1996.
Respondents = contend that, ‘notification of' 1996 was
never implemented due to difficulties that were faced

... by the departmentlmm A_conscious decision had been
taken in this regerd. . buring the period from
é6.2.19964,to_4.ll.1999,”no;regular promotion had been

made.
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6. Before proceeding further, we deem it
necessary~wto,,refem,to the-relevent _rules regardingf
which there is no controversy._ The recruitment rules'

. for the post of P. G. T (English) hed been notified”

and the seme provided as’ they"sto bef“rellsss thatﬁ )

iﬂwn,fot,,the~"posts of RAG‘T. (Hindiﬁ_Punjebil SanSKrit,m
Punjabi) eto. ~only  T.G. T... (Language) and/ or

Lenguage Teachers of. the language concerned should be:

S
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considered, .. In_.other subjects,_ only. T,'G T- . Sgience

..A’/Science .._.'_E'../.AQLl.QulluLﬁ.th_lll.d..,hﬁ._OODé.iﬂdered.. ..on
26.2.1996, the earlier rules which had been notified

under Article 309 of the Constitution were amended and
the T.G.T. who.. obtained the Master . degree_ _became
eligible to be considered for promption as P.G.T.of
the subjects _in__which. they had:4obtained, the . said

degree. The stétus quo ante was brought about by the
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notification of 4.11.1999 which reads:-__

AMENDMENT

“In the Schedule annexed to the saild
notification, the following amendment be
made: -

‘g
[ 58
3
[
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1. T.G.T. in the scale of Rs.1400-2600
(Pre-revised) _ possessing _Post_ Graduate
Degree/Diploma of 2 years duration in the

.. subject _from_ Delhi _  University with §
years regular service in grade.

R b S tRoe- Sl A

OR . AU

TGTs/Language Teachers 1in the scale of
_ Rs.1400-2600/- _(pre-revised) possessing
qualifications prescribed for direct
. recruitment _and _with S years regular
service in the grade.

-
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_ 2._. For .the_posts of Lecturer in_ Hindi,
Sanskrit, Punjabl etc, only Trained
Graduate Teachers/Language Teachers in
Sanskrit and 1in Modern Indian Language
concerned _will  be considered for
promotion in their respective subjects.

_ For_. the _post of tLecturer in  other

subjects only Trained Graduate Teachers

NN

. (Science_. 'A’ Science ‘8", . Commerce,
ét . ] Agriculture and General) will be

i ) considered."”

7. In this back-drop, the controversy comes

within . a short compass. . because . according .the
applicant, he was . eligible to be considered and

appointed. as P.G,T_(English) during the period from

26.2.1996 to 4.11.1999 as per _the . then operating

recruitment rules. That has not been done and the

applicant claims a direction in this regard.

" e
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—eBa...THE position_uinlilﬁmu.ism.not much_ in
. «(,sk:

controversy. In the case of A.A.Calton e Directorﬁ
of Education and Anotherb_(iaﬁﬁlts SCC-SSL-the processf
of selection had commenced. Certain candidates were;.

recommended . by,"the selectlonmnncommittee but werﬁr .
rejected . by the Deputy Diregtor.‘ The question that; E

el
arose for consideration was*as to what was the effectﬂ

e &
of the amendment. whether it would be retrospective on

not and if the. existing{rights can’ be taken away by‘
agiving retrospective effect to a statutory provision,
when not . provided expressly aorr -byf necessary

g \ implication. The Supreme COﬁrt held that thouqh the

- legislature can pass laws with retrospective effect,

ii;; ’ the existing rights could nct be taken away. It was

e 2 o e R

held:= .. . ... .. ,.imwim;w.-o R S e

“It is true that: the Qegislature may pass
laws with retrospective effect subject to
the recognised - - constitutional
limitations. _ But it . is equally. well
settled that no retrospective effect
.should_ . _.be__. given.wto - any. .. statutory iy
provision so as to impair o take away an _M$;
..existing. right,. unless the statute either T

s "7 expressly  or by ‘necessary. implication i
k. ' ... directs _ that_ it = should . have 'such

' retrospective effect. :

BT -

- " The . case_of Y. V;Rangaiahuand_Others Yoo J.Sreenivasa

ii i ' Rao and Others, (1983) 3 SCC 284 is a leading decision

3 ~on  the . subject with which we are confronted with.

%; : Therein, a panel for promotion was to be prepared.

: | Delay _was._there. in-preparinq_the same.. . An amendment.w

in the recruitment rules was made. As a result of it.

promotional chances,of el%qible Lower Division c1erks
¢ S

were affected. The 3upreme"COurt held that the

'“ivacancies in the_ promotional posts occurring prior: to“
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-the __amendment should be filled up in accordange. with
M*«u.he._ungmended__nulQ§&~._Ihe“Iindinqs of _the Supreme

Court in this regard are:-

"9, Having heard the counsel _for _the
parties, we find no force in either of
N the two contentions. Under the old rules
a panel had to be prepared every year in
September. Accordingly, a panel should
have been prepared in the year 1976 and
transfer or promotion to the post of
Sub-Registrar Grade II should have been
2 made out of that panel. 1In that event
g the petitioners in the two representation
1 petitions who ranked higher  than
i _ respondents 3 to 15 would not have been
k” deprived of their right of . being
P

et

considered for promotion. The vacancies
: which occurred prior to the amended rules
- .. would be governed by the old rules and
: not by the amended rules. It is admitted
: _ by counsel for both the parties that
: henceforth promotion to the post of
Sub~Registrar Grade II will be according
to the new rules on the zonal basis and
not on the State~-wide . basis“m.and,
therefore, there is was no question of
challenging the new rules. But the
question is of filling the vacancies that
occurred prior to the amended rules. We
have not the slightest doubt that the
posts which fell vacant prior to the
amended rules would be governed by the
.0ld rules and not by the new rules."

P

It 1is this decision that is being relied upon by the
learned. counselﬂufoﬁmthe.applioant in support of his
argument which we have already referred to above.

.. . Same was the decision rendered by the Supreme Court in
the case . of P.Mahendran and Others v. State of
Karnataka _and Others, . (1990) .1 SCC. 411. and -while

. dealing _with_wa,Similan_situation, the Supreme Court

held:~-

: v T e DEE SR S A

"S. It is well settled rule of
. construction that every statute or
statutory rule is prospective unless it
L is expressly or by necessary implication
made " to have retrospective effect.
Unless  there are words in the statute or
in the Rules showing the intention to
affect existing rights_the rule must_ be
held to be prospective. If a rule is
. .expressed_. in __language which is fairly
capable of either interpretation it ought




— Lo _be construed as prospective oply.._.In. _
—the absence of any exnress proviglon_.or..
- . _necessary._intendment the rule capnot_ be_
- . given_  retrospective except _in matter of
procedure. The amending Rules of:1987 do.
not contain any express provisionwgivinq
. the__amendment, _ retrospective effect _ nor
there 1is any thing therein showing .the
necessary _ intendment  for enforcing the
rule with retrospective effect. - Since
the amending rules . were. not
retrospective, it could not adversely
affect the right of those candidates who
were qualified for selection and
appointment on. the date ‘they applied for
the post, moreover  as the process of
.selection__ had already commenced when the
amending _Rules came: - into force. the
~ amended Rules could not affect . the
~existing rights of those candidates _who
were being. .considered for selection as

they possessed the - requisite
. ... Qualifications_ prescribed by theg Rules
before its 7 - amendment - moreover

e coONstruction_ of amending Rules. should be

made in a reasonable manner 'to. avoid

. unnecessary hardship . »£0. those who have no
control ‘over the’ subject matter.,} :

Similar _view was taken by the Supreme Court in the

case of P.Murugesan and Othens v. 'étatehof\familuﬂadu
and__ Others, (1993) 2. scc-34§“ Therein. the _question

was about filling up the vacancies within the time

prescribed. Rules prescribed eligibility criteria for

n,promotion, .. The. same were,_ amended.M,The Supreme COurt

held that the vacancies_arising;within the prescribed

period prior to commencement'of the amendment’ should

be filled in accordance with the pre-amended Rules.

- The, decision in_ the case of Y v,Ranqaiah (supra) was

-~

referred to with approval. 1t becomes unnecessary for

_us _to_deal_with_ furtben,enumerable.precedents on the.

subject, but suffice to state that in the case of~ :
state of Rajasthan v. R.Dayal and Others. (1987) 10
SCC 419, the Supreme Court once again reiterated the

same view_holdinq“ﬁnmiminmnf

“But the question is whether selection

would. be made,. in the case of appointment
f -to the vacancies which admittedly arose
¢ ..after _the _amendment of the _Rules came

iky—S

il
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......into force, .according to the amended
———lUles _or__ in_terms of Rule 9 .redd with._.
- —~RUl®S __ 23 _and. _24-A, __as__ mentioned.
- . herelnbefore. _ This Court has_copsidered
the similar question in para 9 of the
judgment above-cited. . This _Court _has

specifically laid that the vacancies

which occurred prior to the amendment of

the Rules would_ be  governed by the

. original Rules and not by the amended

Rules. = Accordingly, this Court had held

that the posts which fell vacant prior to

the amendment of the. Rules would be

governed by the original Rules and not

the amended Rules. As a _ necessary

corollary, the vacancles that arose

subsequent to the amendment of the Rules

are required to be filled in in

accordance  with the law existing as on

the date when the vacancies arose."”

i v D HOWEVEE,___ON behalf of the __respondents,
reliance was being placed on a decision 6f the Apex
Court in the éase_mgf Dr.K.kamdlu and Another v.
DOr.S.Suryaprakash Rao .and'Othors. (1997) 3 sCC 59.
Therein .a . conscious decision had been taken nbt to
fill up the vacancieé as per the amended rules.

Keeping in view the same, the decision rendered by the

Supreme Court in the case of Y.V.Rangalah (supra) was

distinguished and it was held that when such was the

:
;
B
;
i
g
.

situation, the amended rules that came into being

subsequently would come into play.

ey
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10. From the aforesaid, it is clear that it
goes _Qithw,the_factsﬂand,circumstances_of each case..

If certain vacancies fall in a particular period and

-

subsequently the rules are amended to the detriment of

LY R

'some of the eligible candidates.pthe. said persons

- certalnly ,canucléimwthat;they;;hduid“be gonsidered‘as
per the unamended rules..bgt;lf'é 6onscious decision?
_1s“taken.ndt“to“fill;up~thé.oostsffqﬁmcertain.reasons.

in that event the abovesaid princible will not apply.

ko<

R D
EERSERE 6 s 3 2oy

-
¥

‘],,Q.-.._..,_!,,v,.’.- f’:‘t
= = . A Fw

L

‘-



9

11, Lﬁannéd_cnnﬁﬁ;muhmanbﬁé;&nmcelied
-mupon.“me..deqislon.et.tnﬁ.&mumn_mmme case. |

. ..thmwwum

Civil Writ Petition. No.#SSB/ZOOIl.decidedmou 1.6, 2001.

" The Delhi High Court held-that there is no consciousl”
decision that_ had._ been teken_not to. fill up. any“,
pendlnq .vacancy unless the process which has alreadyw

- stattedm,onwen_admlnisttative,ground;is.compleped.and.
therefore, the writ“&P?tEFi?",99d .been dismissed..
Therein,rellancelwas‘fdflhec?nleced on the decision of
this Tribunal (both  of fd;emembers 'toﬂ_lt) in 0A
.No.450/2003, . decided on._ LJ.B 2008 entitled Dava Nand.
V. ﬁQ!&;___QI_NQI_Qf_Dﬂlhl Therein also, not only
the decision of the Delhi High COurt was followed but
we_,haqw_specificallx-reeordedwthat,our~attention has
not been drawn to eny cenecieus'decislon having been

..taken_on the.file,ofwthe_eencerned‘Mlhistry/oepertment
to suppoft that they did not intend to implement the

rule.

[ P B UL TTT A M OT P S S -

12. At this etade: we deem it necessary to
fimentlonm[xhat,1tmis,unfortuﬁete thet:at thet relevant
time when the earlier decislons referred to above.
4.wh1ch supports the applicant s claim were rendered,

I
our attention had not been drewn to any such consclous

,?- 4.decision,uon“ the-mnecordmthet,had.beenltakenu not to
£ 1mpleﬁent the‘\amended rules} It 1s this fact whicﬁ
.. prompted_this Tribunal as well as the Delhi High Courtf”
to record a finding to the contrary. But the matter?_
~.of._fact.. remains,that,lt_Q*cfnscieua,declslon had beenif
taken, in that event, lndee"the ‘atio deeigdendi of .

HELE s

: these decisions. has no ebplipetlon.ﬁ"'ﬁ- 7~~,w p ~f
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13, In_the oresent case hefore _us,  the

___respondents have produced copies of the decisions that

have been taken and approved by the concéﬁned_Miniﬁter

that keeping in view the difficulties, _the . amended

_ rules . may__be kept in_abeyance till__the.  matter . is

re-examined and the rules re-amended. We _hope and
trust that necessary action_on the administrative_side
shall be taken because as already referred to above,

on 'earlier,_occasions,thisnfact,had,_been"psuppressed
from this Tribunal and even from the Delhi High Court.

In._this view of ‘the. matter.,the earllier. decislon would
certainly be taken_ to _be'per _ingurrium.  In the
presentmcase&”we‘have,already;referredvio“abéve,that a.
conscious decision had been taken photo copies :of:
which were made available_ and even tﬁé_'originaI:
official record had been made _available ._for  our
. It is_obvious that it has_been. decided that ..
till the changes take place, the amended rules shall
be kept. in abeyanle... A feeble attempt has. been madg
that these decisions only can be taken with the leave
of the,mMinistet;,and,had,nox_tQ,be,put“,to”.the_“Lt._

Governor who had amended the rules. So far as this

_ particular. contention. is concerned. the Lt. Governor

indéed has exercised-his ppwers to amend the rules in

exercise of ;heﬂpoweré,cqnfefhedmundef Article 309 of

the COnstitdtion. | Implementation is always by the

. executive. _Therefore, the executive took the decision

to keep the rules .in abeyance. Subsequéﬁtly the rules
were re-amended_ with _the__ approval  of _the Lt.
Governor. . This amounts to ratification of the earlier

act. . Therefore,_this particular contention on behalf

kg ——
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of the applicant mu“stjalso fail 1in {he -peculiar
facts. _ Therefore,. if must follow that the applicant

can not take advantage.of the. above sald decislons.

14, The. applicantslrelied upon the _ decision

_ of __the Supreme Court. m-the...case._gr_&.n..lsnnr.khmis._.&.

ors. unig.n_g_t_.lnﬂia_i.nns.-.-_qu]-a .SCR: 589.

Perusal of the decision clearly shows that it was'

totally different. from the. facts of the present case.

There was: a Presidential resolution dated 12.8.1959

~_made.ﬁ_,_It.:,_g_'was unde;wproviso to,Article 309 of the,

Constitution which combined-the Central Excise Service
Class-1I- and the. Indian Customs Service CIass—I. The
Government had decided otherwise and fixed another

date. . The Suprema‘Court~nald,that,eovernmant had no

“authority to override'tha”'Prasidential ‘resolution.

_That;is.not,thé_position“betoramus,andi therefore, tne

applicant cannot take advantage of this decision.

....15, __.There_. is apother. way of_looking at the

matter. on behalf of the respondents, it is

, vehemently,contended.thatbthe application is barred by

time. The applicant had not submitted any application

_along. with the_Original Application but subsequently

had filed a patition seeking condonation of the delay.

... 16, . __Respondents _contend .. that repeated

representations do not extend the 'period' of

_;limitation.““.Thar“repnasentationsotharwise _also has

been belatedly filed and will not extend the period of
limitation. In_ the. application filed seeking
condonation of delay, the applicant s plea is that she

had ,submitted,ﬂ;hesreprasantation*onﬂ23y04a2001. ,:As
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soon... as._._the legal. .position was settled. lpy“,the pelhi
....,.ﬂ.i.gnmc.owamnmsgnna.tmm.uas_&uhmizmdmtnmu.qh.,
the Principal of the,School,__The.applicaﬁt,waitedmfor‘

: six months and came to know that it has only _reached
the Directorate of Education on.28.1,2002, She still .
did not file the Original Application_,because_.she

thought it necessary_to_wait for another six months. _.
17. The application has been opposed.

18. During . the_course_of _the submissions,.
applicants’ 1learned counsel had argued that each year
applications were 1invited and therefore, every year

gave a fresh cause of action to them. So far as this

particular _ contention__is. . concerned, it _ has to  be.
stated to be rejected because this is not the  plea

taken in the appllcation_for,cohdonation of delay.

19. Every person is supposed to be allve to

‘the _cause. of_actlion. . As. already referred to _above,

T I T IR R IR R T ST e T TR R U I KT PR TR RN IS R T I R TS S R RS

the rules were re-amended and status-quo ante was

2 ‘;53

_ restored in the year _1989. The applicant still
delayed the matter and filed the application only on
12.12.2003,__._The perjod__of _ limitation had long
expired. To state that éppligant waited for -others
and,Maftenmthe;decision,ih,the”case’of others, she had

chosen to file the application, would not be correct{
. The, Supreme Court_ in the case_gf_nhm_s.im Y...union

of India & Others, (1992) 3 SCC 136 has dealt with
this question and held: ... S

"7.. It is ~ expected of &

.. GOvernment _ servant who_has a legitimate

"7 claim  to approach the Court for the

relief he _seeks _ . _within _ a _ reasonable.
period, assuming no j:fixed period of

Ak —=
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. lmitat1_o.n..ﬁabpl,t.q"s*,,.,lm_s._:.s'_mcé"'sary- to
—_—Aveid di —the__adminis L
sot-un _after it has beep functio ng_on a_ .

——-ortain__basis _for_ _vears.__ Dur g _the ___

interregnum . those who_have been__  working
gain more experience and acquire rights
which cannot,:wbe_ndefeatedwcasuallym,byw i
collateral entry of a person at a higher .
_,_"_point__withqut“ﬁxne__wbenefiwaotn.actual_
’ experience " during _the _period of his
,,Va.absence“.whenhwhemchosthoPremainw silent
' fOﬁﬁvears'before_makipg.themclaim,m“Apart_ﬂﬁr‘
e TrOm . the  consequeptial _. benefits _ of
’ reinstatement without actually _working, _
... the 1mpaot._on,,_the._administrative.~ set-up
and on other employees is a strong reason
to decline consideration of & stale claim
unless  the delay ' is satisfactorily
«~ - ©Xplained  and is_pot_ attributable to the .
" claimant. This is a material fact to be .
e e inen.~due@_weigbtwwhile.considerinqﬂ,the.
' argument of discrimination in the present
case for deciding whether the petitioner
is in the same <class -as those who
challenged their dismissal several years
earlier and were consequently granted the
... relief of reinstatemept, ._1In_ our opinion,
‘ the lapse of a much’longer unexplained o
.V“w“periodm.ofmwsevera14299rsminuthetcasew_of‘m Y
' the petitioner is a strong reason to not
... Classify him _.with ‘the  other dismissed
constables who approached the _ Court
earlier and_ got reinstatement. It was
clear to the petitioner latest in 1978
e WHEN the“second.batchmof-petitioners.were .
filed that the petitioner also will have
wo—e-to. . flle__ a. __ petition _ for _ getting
reinstatement. Even - then he chose _to o
“_%«waitm,t111,1989“,Dharampa1¢case_[(1990))5_u Ly
SCC 13] also being decided in 1987. The
. .. argument of_discrimination is, therefore,
: not available to the petitioner. "

s

' - Ve. S:M.Kotravya and Others, 1996

SCC (L&S) 1488, the Supreme Court again reiterated the

same view . that mere“fact,thatfthew~applicants~ filed
belated applications 1mmédiat§ly after coming to know_:

thatw;simiiacﬂclaims/reliefsthVwaeen.granted_bx,_the i

Tribunal was not a  proper. explanation. to -the

I P

.. condonation of delay, | . R

21, The aforesaid - decision$1;b1nd . this
',Tribupal‘k-wThereforg&yit;ﬁh§§“b§,héidfth#t,toncOntepdw‘f1“

that because the decision in the m&ttétpoprthers had

A<
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. . chosen___to file the_application, is_not a.—ground . to

condone the delay.
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representation reached the Directorate of Education on-
28.1.2002. Even,this“pleatmonmhis“face‘ofdit. has no

ground to condone the delay. _In the provisions of
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six months and thereafter, should’ have  f11ed an

application before this Tribunal. . Herein, she waited
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for more than necessary limitation perigd prescribed
_the time of the application. The applidétion from
elther angle must fail and we are of the considered

opinion that there is_no ground to condone the delay.
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23. For these reasons, both the Original

,MﬁApplicationsm,beingwwwithouigmer1t4musgnfail and are

Mﬂ.-b.ewmum.mwmcént -had . also

22, The only other_plea_taken_ is__ that__the
,ﬁ_applican;“_hadﬁﬁrepresented."on ZSJAAZOOL, and . her.
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dismissed.
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