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ORDER
Justlce V, S._ Aggarsal : -

??

By thls cemmgn-9r.de;.._lle prgpgse to dlspose of
the Orlglnal Appllcatlonsr. namelyr...- O.A.No.3l7g/2003

and o.A.No.2+5212003 as they lnvoLve a common questlon

of law and facts.

I

2, For the sake of convenlence, h,e are taklng
the baslc facts from the. orlglnar . Apprlcatton
No.3178/2003 [Dr. (Mrs. ) Soma Sharmat tppttcant by

vlrtue of the pfesent appllcatlon seeks a dlrectlon to
the respondents to conslder her sultabrllty for
promotlon -agalnst . - the -.. vacancles whlch... had arlsen
durlng the perlod 26.2.1996 to 4.11.1999r and lf found

flt, shourd be promoted from the datE her Junlors were

promoted wlth conseguenttal beneflts.

3. Some of the relevant facts are that
appllcant was appotnted as Tralned Graduate Teacher
(for. short rGT) ln November, l9og. At that tlme, she

was havlng Masters Oegree whlch she had obtalned ln
. l9?0 and B.Ed.. . Later.on, she obtafnbO,ph.D Degree ln

sanskrlt ln 1980. The recrultment rures for the post

of PGT had - been . notlfled ln the year I 97S. It
provtded that language teachers who had Master's
degree . wourd be consldered for promotlon as pGT ln

:

thelr respectlve languages. Th1:, gosltf,on. had

conttnued tllt t996. rn the year 1996, the Rules were:

amended. By vlrtue of the amendment that h,as,

effected, ..the. -persons.. who possessed. MA degree t
would be consldered for the post of pGT ln

I

n

w
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, ,.;- ,f,h!t!-s,u,b1ec-t --,IF ;., thg ;#9,fr,E, .1,9.9,,f ., . ,- h.9-r, rureg*-lJere .

- . -lle=amended-and, , s-tBt[s f,up ..qnfq-. b9-fsgaJl9.6. : t'a$, .,

restored.

4. The grlevance of th€ appllcant ls
there uere certaln posts that w€16 lytno vacant

;.
the perlod 2,6,2. 1996 tq +:1i.. t9?9 uhen amended

to

5. The appllcatlon has been contested. It

never

btt. the .- department..--*.. A-
i,

iconsc lous".declslon. had been
t-i . Durlng the perlod from

no:regular promotlon had been

made.
i.

t
J

5. Before proceedtng furtherr w€ deem lt
elevant. rules regardl

( has been - polnted -. that 1t... ta- barrad-.. by .. tlme'. ." The

respondents plead that feeder cadre of PGT ls TGT.

Th6 language feachers llke TGT (PunJabI)r TGT (Hlndl)
1

and TGT (Sanskrlt) are not ellglble for promotlon to

PGT (Engllsh). The posltlon changed when. the

amendment uas made vlde notlflcatton of 26,2. 1.996.

Respondents contend that 'notlf l.o9tlon of 1996 was

lfflcultles that uere faced

b:

a.i

taken ln thls regard.

26,2. t996. to 4. I l.19991

for the pos

:!

tment r.ul

ng
!

0s
I
I

sanskiltr -

T. G. f. ( l-anguage

Language
'1 A

noerned should be
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consldered,. . - .In.-..oghe.r: -su-hJpcts,-- 9.pIy-. T,!F. T. , Sqlence

..:A-.lSc.te.0ce_-E./-M,he--ooo.;.1cered."...'on
?.6.2, 1996, the earller, rules- whlch l,ad. been notlf led

under Artlc1e 309 of the Constltutlon were amended and

the T. G. T. who-.. obtalned the Master.-. degree.. " became

ellgtble to be consldered for promotlon as P.G.T.of

the subjects .ln . whtch thef, had . obtalned the - sald

degree. The status guo ante was brought about by the

notlflcatlon of 4.11.1999 whlch reads:-. -

AMENDMENT

"Irr the Schedule annexed to the satd
notlflcatlon, the follo'wlng amendment be
made:-

tolumn No- I 2 PPOMOTTON:-
t

I . T.6. T. tn the scale of . Rs. 1 400-2600
(Pre-revlsed)-- possesslpg - Post.-. Graduate
Degree/Dlploma of 2 years duratlon ln the
subject -from- Oelhl.. Unlverstty wlth 5
years regular servlce ln grade.

OR

TGTs/Language Teachers ln the scale of
Rs. I 400-26001- (pre-revlsed) . possesslng
guallftcatlons prescrlbed for dlrect
recrultment ,- and .- wlth . 5^"- years.. regular
servtce ln the grade.

?. - - For..the.- posts. of Lecturer ln Hlndl,
Sanskrlt, PunJabl etc, onlY Tralned
Graduate Teachers/Language Teachers ln
Sanskrlt and 1n Modern Indlan Language
concerned wlII be consldered for
promotlon ln thelr respectlve sub]eots.
For.. the post of Lecturer ln other
subJects only Tralned Graduate Teachers
(Sclence.- 'A' Sclence 'B' , - Commerce,
Agrtculture and General ) rtlll be
consldered, "

In thls back-drop, the controversy . comes

.n

7.

wtthln. a

appllcant, he

appolnted. as

26,2.1996

recrultment

appllcant
I

short-. compass.. -. because accordlng

was ellglble to be consldered

P.'G,T: (Engllsh) durlrig the perlod

.r.he

and

from

to 4. I I . 1999 as per the .. then operatlng

rules, That has not been done. and the

clalms a dlrectlon ln thls regard.

'!

Atr
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"It Is true.that th.6'.'legls-l-ature Pqy pass
rlws-wtth-ritrospeCtlve -effeot subJeot to
the iicognisod 1": : -oonstltutlonal
llm1tatlonsl:.* itul,".f t. - fs equallv' weII
;;;IGJ--that no retrospectlve ' effect
irrouro - -*be-*.- glven-;to - .--. any- -' 'statutory
provlslon so as to Lmpalr or'- take auay. an

. .. -: 
-e*isling, t:1ght. unless- the statut'a. elthe'r

dlrects that - .. f t-- should have such

1

The -. oasQ-PLY, vr"RaDgalatL and- others' v*-*' J'Sreenlvasa

Rao and others, (19E3) 3 SCC 284 Is a leadlng deolslon

.. on the . subject - ulth whloh. ue are confronted wlth.

Thereln, a pbnel for'promotlon was to be prepared'

the same-..* All amo ndment

tn the recrultment rules was made. As a .result of tt
lble Louer lvlston Clerks

were affected. The ,Su e1d that

vacanb,les
:.rii.i

.1..t I

::*'?:
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- . .""..tie*-amend$enJ-..s.hourd.-be-.f.l,rred- up ln accgrdance wlflr
--**tlr-q-rutalren-de.c-ru1-Qs,- - The-Jln.d.lDgs*of ..'Jh.e sgpr:eme

Court ln thls regard are!-

"9. ^ Hav1ng _heard the counsel- -for - thepartLes, we flnd no.force ln elther*. ofthe tuo contentlons. Under the otd rulesa panel had to be prepared every year lnSeptember. Accordlngly, a panel shouldhave been prepared ln the year 19?6 andtransfer gr promotlon to the post ofSub-Reglstrar Grade II should have been
made out of that panel. In that eventthe petltloners ln the two representatlonp€tltlons who ranked htgher than
respondents 3" ta. lS uould not have beendeprlved of . thelr rlght of . belng
consldered for' promotlon. The vacancles
whlch occurred prlor to'the amended ruleswould be. governed by the old rules andnot by the amended ru1es. It ls admlttedby counsel for both the partles thathenceforth promotlon to the post of
Sub-Reglstrar . Grade II wlll be accordlngto the new rules on the zonal basls and ,_not on the .... State-rrlde . basls .. and,therefore, there Is was no questton ofchallenglng the neu rules. But thequestlon ls of fllllng the vacancles thatoccurred prlor to the amended rules. Wehave not the sllghtegt doubt that theposls whlch fell vacant prlor to the
amended rules would be governed by the

. o1d rules and not by the n€u rules. "
It ls thls declslon that ls belng retl.ed upon by th6
Iearned counsel. ..for the- apptlcant ln support of hls
argument whlch we have already referred to above. t
same was the declslon rendered.by the supreme court rn
the case , of p.l,lahendran and Others V. State of
Karnataka--and Others-. (t990).1 SCC- 4lI. and whlle
dearlng . w1th.-...a. srmlrar..sltuatlon, the supreme court
held: -

"5. It ls well settled rule of
..: . constructlon that every statute orstatutory rule ts prospectlve unless tt,. .. ls expressly. or by necessary lmpllcatton

made 'to have retrospectlve effect.
Unless . there are words ln the statute orln. the Ru1es showlng the lntentlon toaffect exlstlng_ rlghts-.the rule must. be-.held to be prospectlve. If a rule ls

. .- expressed,,. 1n .--Ianguage whlch .ls falrly.
capable of elther lnterpretatton 1t oughi

I ls
I
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yr.-*ItL., .-,.
n.--9.r-.
t_ be...rof

98? da*
glven - . r,et-ros.pecttJe-exaep"tJ..D . ma
procedure. The amendlng Rules of

r

selectlon - had already oommenood w[ren the
amendlng Rules cElr6, lnto forcb, the
amended- Rules oould not af,fbct the
exlstlng rlghts of those candldates -whouere be1ng... constdered fot: selectlon.- as
they possessed the regulslte
quallflcatlons - prescrlbed- by t,he,1, Rules
before lts . amendment moreover
constructlon- ot . amen.dlng Rules should bq' made ln a reasonable manner to:,. avold
unnecessary hardshlp {g .thgse whp have no

Slmllar. -- vleu was taken- by. the Supreme Court ln

;,i

the

prescrlbed. Rules pr€3cl:

promotloh...--. -. The.. same-.

held that the vacancl

. Statq of. Tarll iladu 
,

Therelnr, the . guestlon

llty .c

The. Supreme Court

uas

the

I

the

case of P.trurugpsan and

and..-.others, ( I993)" r .SCc

was about fIlIlng up
,ty'3fi6 19i66v1i lttiln the. tlme

1'
es:a

perlod prlor to commencement- of.- the amendment. should

be fll}ed ln accordance wlth tho pre-amended Rules.

The.. declslon. tn. the- casE-<i.f-,Y-. V-. Rangalah - (supra )

. ....- us *to-.deal- w t th- f-ur tbef-enumerable-preceden ts. on

subject, but sufftcE to state that ln the case of-
. state of Ralasthan , v. .- . R.Ilaygl and Others, ( 1 99? )

l{

, SCC .419, the Supreme Court cince'agalh"relterated
.l

same vleu holdtng:

"But the questlon ls uhether selectlon
would. be.'mader- lrt. the case of appolntment
to the vacanoles whlch admlttedly arose

--...after the -- amendment..ot the...* Rules ., came

0

I

A
---.al--
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a

__;-. ,* ---.9-,._-.._ Houeverr_*On behal.L of .,. .the **respondents,
rellance. was belng placed on a declslon of the Apex r
court ln the case -".pf 0r. K. naoutu and Another v.
Dr.S.Suryaprakash Rao and Othcrs, (l997) 3 SCC 59.

Thereln - a. - consclous declslon had been taken not to
ftrl up the vacancles as per the amended rules,
Keeplng ln vrew the same, the declston renderdd by the

supreme court ln the case of y.v.Rangarah (supra) was

dtstlngulshed and lt uas herd that'when such was the

sltuatlon, the amended rules that came lnto belng
subsequently would come lnto play.. .l

10. From the aforesatd, lt.ls clear that lt
goes wlth* th€ faots-.and clrcumstances- of each casg..,

rf certaln vacancles farr ln a partlcular perlod and

subsequentry the rures are amended to the detrlment of
some of the ellglble candldates, the sald persons

,:
certalnly . can. clalm. that they- shoul,d

,,
be consldered as

per the unamended rules, but lf a consolous declsloni
ls taken- not to-fl1r- trp- the-. posts-for certaln reasons,

ln that event the abovesald prlnclple wlll not apply.

*-

ln$o force, - accordlng to the ..amended*-. .rsl e$_.aL.".l n *te c m;_of] nu r e_g-_-- ie*.d'-- 
- 

w it [ " ..--- .__"Rules. - 23."....- and. -.Zt+-A,...- -,i___ m6'ntfoniO 
'

- herElnbefe,:e.,.." ._. Thls Court jas.. corisl_der:_iO -lifq slmllar questlon ln para 9 -5f tfre-
Judgment above-clted, ... Thl3 _Court .hasspeclflcally lald that . tht vacancleswhlch occurred prior to the amendment ofth? - Ru-Ies would - be . governed by theorlglnal Rules and not by the amendedRules. Accordlngty, thls Court had heldthat the posts whlch fell vacant prlor tothe amendment of t,he. Rules . would begoverned by the orlglnal Rules and notthe amended Rules... . As a - necessarycorollary, the vacancles that arose
subsequent to the amendment of the Rulesare regulred to be flIled ln ln
accordance. wlth the law exlstlng as onthe date when the vacancles arose.-..

I

/bW
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-the--de.ct 
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CtvlI" Wrlt. Petltlon, Nor {33812001.-dectded..qn. 1 . 6. Z00l 
".'t' 

;

The Delhl Htgh Court h6ld .tlit _!h9r1e ls no - oonsolous

deolslon . that.* had.-_been..*.taken*-not, to* fl1f -. up;. any.,.-:
pendlng vacancy unless the pioce$i*uhto-h.has ..already,

started-*o.0.. an. admlntstratlve- gr:ound- ls. oompieted. and,

therefore, the dlsmlssed.

Thereln^ .rellance. uas- further. p.laced on the dectslon of

thls Trlbunal (both of :us members to. lt) In OA

45012003,. - declded on - tJ,8, 200S. entttIgIL Daya lrlanil.

GoYt. of af Drlht ^ -Ihoretn qlso, not onlf
declslon of the Delhl Hlgh Cour..t was followed but,-' 

.

-h"9- speclfloally."recorded. that-our. attentlon has

been drawn to any consclous declslon havlng been

6rL on the.flle of-. the.concerned. Mtnlstry/Oepartment

support that they dld not lntend to lmplement the

7

- No.

V.

the

w6.

not

,... tak

to

rul6....-..., - -- .-

t

.'
' 12, At thls stage, u6 deem lt necessary to

.

mentlon....."that 1t..ts-.unfortunate that at that relevant

tlme uhen the earller declslons referred to above.
.

whlch supports the appllican
i

our attentlon
declslort-._on:.

lmplemEnt the

.-.. prompted- thls
to record a f

: . .*. ot,.* facL..remat
:

taken, ln tha

these -declslon

had not been drawn to.any such consclous

th6--fpcord.that- had bee[; taken not to

t's olalm. uere rendered,

amended rules. It ts thls fact
il'

:

vhlch

Trl
tnd

ns-_

t event.

s.-has.-no

t)l

,l
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_ r 3,_ rn- ,the--org.€9nt- casg ..he-fgre--us.r- the

r nr{anf< hewc r-a.dtraor{ aanl ttl ihr
-dgcts.lons .that

have been taken and approveq by the concerned"f1llnlpter

that keeplng 1n ylew the dlfflcultlesr"-the..anended

rules . may . .be - kept-..1n-"abeyonce . tlII- the.- matter ,. ls

re-examln6d and the rules re-amended. We hope and

trust that necessary actlon...on the admlnlst,rattve-- sJde

shall be taken because as already referred to above'

on earller ocoaslons.- thls.,.fact had*.beefl* suppressed

frofr thls Trlbunal and even from the Delhl Hlgh Court.

In. thls vlew of the matter'.-the. earller-declslon uould.,

certalnly be taken-. to . be:.per.-.lncurrlum.-.. In the

present. caseL. ue. have alreadLreferrsd- to above that a

consclous declslon had been taken..photo coplos rof

uhtch uere made avallable... and even th'e orlglnal

offlclal record had been made avallable ..,.for our

. perusalr .. - It 1s"-obvlous that-. 1t-, has- been declded.- that -.

tIlI the changes take p}ac6' the amended rules sha}I

be kept,.. ln abeyan1e....... A- feeblet attempt has been madg

that these declslons'only can be taken wlth the leave'

of the--. Mtnlster-* and- had.-no-L to- be put. to..- the Lt. -

I
Governor Uho had amended the rules. So far as thls 'F

. par_tlcqla.f.." contentlon ls concerned, the Lt. Governor

lndeed has exerclsed hls powers to amend the rules ln,

exerclso of the.. pouers cQnferrod- under Artlcle 309 of

the Const1tutlon. Implementatlon ls aluays . by the

.. executlve, .,.Therefore."^..the executlve took the declslon

to keep the rules ln abeyanoe. Subsequently the rules

were re-amended.-. rrlt.tt- the.--- approval ^ of lhe Lt.

Governor. Thls amountS to ratlflcatlon of the earller

act, Therefore,-thls partlc-ular- contentlon..on behalf

I



can not take advantage of the. above sald dgclslons'

14. The appllcants;elleC -upon the-". declslon

of - - ths supreme- Cou.rr..ln-.tha*cas .:'

of the

facts,.

Ors. v.

Perusal

totally

.>\( -

appllcant mu-stlalso fall In th" 'p9cull'ar
;

Thereforer.-ll*must -.failatc-thai, ttie appllcant

Unlon of Indla t Ors. - [19.7*l- 3.- ,SC& 589.

]

of the

There h,as a Presldentlal resolutlon -dated .1?.8. 1959

.,:.. .-.mads.*--It*-,was*god€f.*br9v199.*tq*ArtLcIe-309.,*-pf, tfe*l 
,

Constltutlon rrhlch combtnEd.:tfre' Cbntral Exclse Servlce
, . . 

rr' . :

ctass-I.. . and the.Indlan. custonts servlce class-I. 
In"

Government had declded otherwlse and flxed another

date. : The supreme. court-hetd that, Government had no

! i authorlty to overrtde the Prestdenttal resolutlon.

That-. .Is . not- thb-po-slttorr--be-tore.".ug*and,. therefore, the,

appltcant cannot take advantagE of thls declslon.

-- --15. -There-.. Ie.a.oother;*way. oLlooklng at the
:'

matter. otr behalt of the f eppondents, lt ls
.

vehemently contended- thaL"the appltcat.lon ls barred by

tlme. The appllcant had not submltted any appltoatlon

. along-. wlth the-Orlglnal -AppIlcatlon. but subsequently

had flled E petltton seekln condonatlon of the delay.

.-., 1 6.-........ --.Rpspondents-.- contend. ..- that repeated

representatlons do not extend the perlod. of

Ilmltatlofi.. .. .The- rep.r.e.sentatlon- otherwlse also has

been belatedly flled and, ulll not exten6 the perlod of
,IIlmltatlon. In-.. the .i-.applloatlon.. flled seeklng

i:
condonatlon of delayr :!he appllcant's plea ls that she

submltted ..-the.- rep.rasqnta tloo*on"-23,.04..2001.,^"

(

had

I /Le
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,,1

., seon *, as --Shp-Jegal.p"g"elglon-wss-.sejlle-d=hrv--the -*PeIhl'

. . .. .. Hl gh*C.olJf,,f*-ltre- r.enrp;r' n.t,o ttoo., lna-s uDmf qgeO*t hr: ou Oh.-

the Princlpar of the school'- Th: apprlcant tralted'''for

stx months and came to. know that lt has.only .reached

the 0lrecto.rate.of Eduoatlon-oru28.. 1'2002,". She stlll ..

dld not flIe the orlglnal Appllcatlon - beoause she

thought 1t necessqry-to- walt^ fot'.anothe;a.slx .months, . --

I 7. The appllcatlon has been opposed.

I 8. Durlng the- course.- of . the submlsslons, .

appllcants' learned counsel had argued that each year

appllcatlons rrere lnvlted and therefore, every year

gave a fresh cause of actlon to. them. So far as thls

partlcular -. conten,tlon--1s...-. concernedr- .1t-". has to be.-

stated to be relected because thls ls not the plea

taken ln the appllcatlon for condonatlon. of dalay.

' 19. Every person ts supposed to be allve to

the ,.cause.,. of.-actlo[..-.-. As-.al.ready- referred to abovet

the rules were rs-amended and status-quo ante was

restored 1n the. year -..1989. The appllcant stlII
delayed the matter and flled the appltcatlon only on

. lZ. 12...200S.,*r.-..The ...pe.flod.-"-of .- llmltatlon had long

explred. To state that appllcant walted for others

-^-an.d.... 
af ter*the..dec.Lslon^ tn. the case of others, she had

chosen to flle the appllcatlon, would not be correct'

. The. Supfeme. Court^ ln. the-cas@".v*-UD;LgL
oL fndia t Others, (1992) 3 SCC 136 has dealt trrth

thls questlon and. held :--..*,"-..-.^-

I
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"7. . It ls expected . of a
-...,..- Government --servant.-who-- has. a legttlmate-'' clalm to approach the Court for the

rellef he .-- geeks-.,.....- wl.thIn - a - reasonable -perlod, assumlng 'no . flxed perlod of
i.
t
t
i

i
t

I

r



llm t10 plt

*._-*oe.rtaln_. - oILA_-__

vlew ^ that mere fact that the.. appllcants flled
ted appllcatlons lmmedla y after comlng to knou

that --.stml IaL_. clatms/rel.lefa_hnve- been. gnanted by.* the
Trlbunal was not a explanatlon .. t'o ,the
condonatlon of. delay
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Appllcatlons*. -betnqt*ut thout- me.r I t mus_t fall
dlsmlssed.
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*---_b_aeLs&eu_str ir,!t ."had also
c h os.e. n--..--t 9-.f .1-l e- - -t h.e"--e,np l t-ae.t t-a r.r r-_L€Jt p t . B._,g r:g.lln.d . . l o
condone the delay..

?2, The only"pther_pleaJaken..ls-_.that..- the -
a pp I lca nL - had -__t:epr ese0..ted._-on_-. 2 B-. 4* Z 00I-_ a.n d -..^ hel:,
representatlon .r..tlT the Dlrectorate of Educatlon on

28. l.2002. .. Even thls..pIEa...on- hls. facq. of. It, has no

ground to condone the delay....,In the provlslons of
Admlnlstratlve Trlb.unale, Act.-.I98?,_.she..could. wal t for
slx months and thereafter, should' have flred an

appllcat,lon before thls. Trlbunal, - Hereln, sfre watteO
for more than necessary llmltatlon perlod prescrlbed

.at the.,.tlme of,.the appltcatlon, The appllcatlon from
elther angle must falr and we are of the constdered
oplnlon that there ts- no. ground to condone the deiay.
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