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CETTRAL ADIIUSTRATn/E rRIBrrlrAL, PRTTCIPAL BErCH

Orldnel Appltcetlm IIo.2413/2@3

Ifeu Dclhl, this the l4ttr day of Jerurty, 2(X)s

Hontle fr. Jurillce V.S. A33errnl, Chalrnan
Hontlc fi. S.ILtr lL, f,enbor lAf

1 Lovely Rani Arora
D/o Sh. Baldev Rqi Arora
R/o 1778, South Anarkali, Delhi - 51.

2 Gunjan Sharma
D/o Sh. Narender Mohan Sharma
R/o G-27 /237, Sector-3, Rohini
Delhi - 85.

3. Jaya Elora
D/o Sh. Chander Singh Bora
R/o B-49, Vinoba Enclave
Near C.R.P.F. Camp
Jharoda lGlan
New Delhi-72.

lBy Advocete 13. Ioolcr l[rpocl
... Applicants

Versus

The C,ovt. of NCll of Delhi
Through Directonate of Health Services
E-Block, Connaught Place
Saraswati Bhawan, New Delhi.

Medical Superintendent
Babu Jagieevan Ram Memorial Hospital
Jahangir Rrd, Delhi.

3. Medical Superintendent
Maharishi Balmiki Hospital
Pooth Ktrurd, Delhi.

lBy Advocetc: 8L. rl$G.h lffts{
Respondents

ORDER|Olrfl

By Ur. .Iurtlce Y.S.Aggawal:

Respondents had invited applications in the year 2(Dl for

appointment to various posts including that of Stalf Nurse. The

operative part of the advertisement reads:
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'Applications ane invited for the posts in
Maharishi Bafmiki Hospital as mentioned
below. The application forms are available at
the OIIice of Medical Superintendent of the
Hospital on cash payment of Rs.10/- each
(Rs.2/- for SC/SI /OBC candidates) during the
oflice hours between 10.00 AM to 3.00 PM from
the date of publication till 3'o September,2OOl.
The appointment to the above pqsts will be
purely on contract basis initially for 89 days
extendable upto one year subject to satisfactory
work & conduct or till regular appointment,
whichever is earlier:'

2. ln other wotds, it was made clear that appointment was

made to them for 89 days or till regular person joins whichever is

earlier. The applicants had applied for the same. The offer of

appointment also indicated:

'Consequent on his/her Selection,
Director, DHS, is pleased to appoint Ms. Lovely
Rani Arora on purely contract basis for a period
of 89 days or till regular incumbent is appointed
whichever is earlier. He/She is a appointed to
the post of Stalf Nurse in the pay scale of
Rs.5000-8OOO with admissible allowances on
the follouring terms and conditions.

l. Appointment being on ad-hoc basis or for
a short term vacancy does not confer any right
upon the candidate in getting further
continuation of the job. ......'

3. Applicant No.l had acceptd the same and was so

appointed but initial order of appointment specilically indicated

that appointment wasl on ad hoc basis for a period of 89 days.

Similar is the position of the other applicants.

4. Respondents had kept on extending the services of the

applicants as Stalf Nurse for a period of 89 days or till regular
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5. By virtue of the pr€sent application, a direction is claimed

that their services should not be terminated without regular

appointment to the post of Stalf Nurse. It is dso prayed that

respondents may be directed to regularize the semices of the

applicants who have completed more than one year of senrice and

that their salary should be paid from July, 2003.

6. The application is being contested.

7. The basic facts are not in dispute. It is contended that the

applicants were appointed on contract basis. But regUlal Stalf

Nurses are recruited through Delhi Subordinate Service Selection

Board, Delhi by a common examination. Applications arle invited

from the aspiring candidates fnom all over India. It is admitted

that after joining of the rqular Stafr Nutses, there are six posts,

which are lying vacant against which four Stalf Nurses are working

on contract basis, including the applicants.

8. It is denied that the applicants are entitled to

regularization despite there being a specilic rule for recmitment. It

is also denied that the salary claimed for the period is due.

9. We have heard the parties'counsel and have seen the

relevant record.

lO. The main contention raised on behalf of the applicants

was that they should be regularized because they have been

working on contract basis for almost mone than a year.

ll. Learned counsel for the applicants relied updn the

decision in the case of DR. G.P. SARABEAI t (IJIIERS V. O'kOIf

OF II|DIA & OffHEnS. f983 U|B.I.C. 910 lCivil Writ Petition No.
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5/1981, decided on 13.8.19821. In the afore-cited case, certain

petitioners were appointed as Junior Medical Ollicers in E.S.I.

Corporation initially on ad hoc basis for a perid of one year. The

appointment letter indicated that maximum period of the selection

was one year and it was @ntemp}ated that selection would be

regularized by the union Rrblic service commission and they were

continued from time to time. It was in the backdrop of these liacts

that the Division Elench of the Delhi High court had given the

decision referred to and relied upon by the learned counsel. But

the same had been considered by the Delhi High court in the case

of SH. SAIfDEEP t (}THERS V. DELIII SITBORDItrATE

sERvIcEs SELEcrroIr BOARD & oRs.. c.w.p. No. 7386 /2ooo

decided on 23.7.2@2. The decision in the case of Dr. G.p.

sarabhal & othoc llqnel was referred to and it was held that

question, therefore, filr consideration was whether the petitioners

who were appointed as Doctors in the ESI corporation, and had

been continued for about seven yearc, could be asked to compete

with the new entrants. It will have no application in the present

case also because the applicants had been appointed purely on ad

hoc and on contractural basis.

12- on behalf of the respondents, it was vehemently

contended, in our view successfully that a person who is appointed

on ad hoc basis or even on contract basis, cannot claim

{

..0rv



t

€n

regUlarization as of rigtlt. The regplarization cannot be made de

hors the rules.

13. In the case of DR- CfiArcHAL COYAL fIRt', yS'

STAIJE Of RATASIITIAN, (2003) 3 SCC 485, a similar situation

had cropped up before the Supreme Court. Certain persons had

been appointed on ternporary basis for a period of six months.

Certain orders of extension wene issued. On 1.10.1998, services of

Dr. Chanchal Coyal rvene terminated on the ground that the

candidates selected by the Prrrblic Service Commission were

available. The question for consideration before the Supreme Court

was as to whether she could c}aim rqularization as in the case of

the applicants. The Supreme Court repelled the argument of Dr.

Chanchal Goyal and hr:ld:

'8. Unless the initial recruitment is
regularized through a prescribed agency, there
is no scope for a demand for regularization. It is
true that an ad hoc appointee cannot be
replaced by another ad hoc appointee; only a
legally selected candidate can replace the ad hoc
or tempomry appointee. In this case it was
clearly stipulated in the initial order of
appointment that the appellant was required to
malre room once a candidate selected by the
Service Commission is available.'

Thereupon the Supreme Court went on to hold:

'lO. In J&K Rrblic Service Commission vs. Dr.
Narinder Mohan [(1994] 2 SCC 630l it was, inter
alia, obsr:rved that it cannot be laid down as a
general rrrle that in every category of ad hoc
appointment if the ad hoc appointee continued
for a longer pedod, nrles of recruitment should
be relrrxed and the appointment by
regularization be made. In the said case in para
I I the position was summed up as under: (SCC
pp.64o-41, para 1l).
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'll. This Court in A.K. Jain (Dr.| v. Union of
India [987 Supp SCC 4971 gave directions
under Article L42 to regularize the services of
the ad hoc doctors appointed on or before
1.10.1984. It is a direction under Article 142 on
the peculiar facts and circumstances therein.
Therefore, the High Court is not right in placing
reliance on the judgment as a ratio to give the
direction to the PSC to consider the cases of the
respondents. Article 142 - power is confided
only to this Court. The ratio in P.P.C. Rawani
(Dr.) v. Union of India l(1992) I SCC 33ll is also
not an authority under Article l4l. Therein the
orders issued by this Court under Article 32 of
the Constitution to regularize the ad hoc
appointments had become nnal When contempt
petition was filed for non-implementation, the
Union had come forward with an application
expressing its dilliculty to gtve elfect to the
orders of this Court. In that behalf while
appreciating the dilliculties expressed by the
Union in implementation, this Court gave
further direction to implement the order issued
under Article 32 of the Constitution. Therefore,
it is more in the nature of an execution and not
a ratio under Article 141. In Union of India vs.
Dr. Gyan Prakash Singh [994 Supp (U SCC
3061 this Court by a Bench of three Judges
considered the effect of the order in A.K. Jain
case 11987 Supp. SCC 4971 and held that the
doctors appointed on ad hoc basis and taken
charge after l.l0.l984 have no automatic right
for confirrnation and they have to take their
chance by appearing before the PSC for
recruitment. In H.C.Rrttaswamy vs. Honble
Chief Justice of Karnataka High Court [991
Supp.(2) SCC 42ll this court while holding that
the appointment to the posts of clerk etc. in t}te
subordinate courts in l(arnataka State without
consultation of the PSC are not valid
appointments, exercising the po\rer under
Article 142, dir€cted that their appointments as
a regular, on humanitarian grounds, since they
have put in more than 1O years service. It is to
be noted that the recruitment was only for
clerical grade (Ctass III post) and it is not a ratio
under Article 141. In State of Haryana v. Piara
Singh 11992) 4 SCC 1181 this court noted that
the normal rule is recmitment through the
prescribed agency but due to administrative
exigencies, an ad hoc or temporary appointment
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may be made. In such a situation, this Court
held that efforts strould always be made to
replace such ad hoc or temporary employees, as
early as possible. The temporary employees also
would get lihrty to compete along with others
for regular selection but if he is not selected, he
must gtve way to the regularly selected
candidates. Appointment of the regularly
selected candidate cannot be withheld or kept in
abeyance for the sake of such an ad hoc or
temporary employee. Ad hoc or temporary
employee should not be replaced by another ad
hoc or temporary employee. He must be
replaced only by regularly selected employee.
The ad hoc appointment should not be a device
to circumvent the rule of reservation. If a
temporary or ad hoc employee continued for a
fairly long spell, the authorities must consider
his case for regularization provided he is eligible
and qualilied according to the rules and his
service record is satisliactory and his
appointment does not run counter to the
reservation policy of the State. It is to be
recommended that in that case, the
appointments are only to Class III or Class IV
posts and the selection made was by
subordinate selection committee. Therefore, this
Court did not appear to have intended to lay
down as a general rule that in every category of
ad hoc appointment, if the ad hoc appointee
continued for long period, the rules of
recruitment should be relaxed and the
appointment by regularization be made. Thus
considered, we have no hesitation to hold that
the direction of the Division Bench is clearly
illegal and the learned Single Judge is right in
directing the State Government to notify the
vacancies to the PSC and the PSC sttould
advertise and make recruitment of the
candidates in accordance with the ntles.'

14. Similar situation had arisen before the Supreme Court

in the case of IIMOf, OD INDIA & ffiSL v. IIARIEIIIAAIffRISHTiI0

,[AflA,rAlI, 1996(6] SLR SC ffig. Therein, Harish Balkrishna

Mahajan was appointed on monthly basis. This Tribunal had

directed that he should be regularized in consultation with Union
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Public Service Commission. The Supreme Court allowed the appeal

and held:

"2. The respondent was temporarily appointed
as a Medical Officer on monthly basis in the
Central Government Health Scheme on August
10, 1982. During the unfortunate strike of the
doctors as trade unionists, unmindful of the
ethical and medical code of conduct, he was
appointed and even continued in the senrice till
August, 1987. When his services were
terminated, he had gone to the Tribunal and
filed OA No. 7Ol189. The Tribunal in the
impugned order dated 21.12.1994 directed the
appellants to regularize the service of the
respondent in consultation with the Public
Service Commission. Thus, this appeal by
special leave.

3. The controversy is no longer res integra. In
similar circumstances, this Court had
considered the entire controversy in J and K
Rrblic Service Commission & Ors. Vs. Dr.
Narinder Mohan and Ors. (1994) 2 SCC 63Ol:

[(1994X1) SLR 246 (SC)I. Admittedly, the post of
doctors in the Central Government Health
Scheme ane required to be filled up by
recruitment through Union Rtblic Service
Commission. Therefore, the direction to
consider the case of the respondent in
consultation with the Public Service
Commission for regularization is in violation of
tlre statutory rules and Article 32O of the
Constitution of lndia- The only coursre knovrn to
law is that the Union of India shall be required
to notr$ the recruitment to Rrblic Service
Commission and Union Hrblic Service
Commission shall conduct the examination
inviting the applications from all the eligible
persons including the persons like the
respondents. It would be for the respondent to
apply for and seek selection in accordance with
Rules. Therefore, the direction is in violation of
Article 32O of the Constitution.'

15. Identical view was expressed by the Apex Court in the

case of DR. SIIRIIfDER, SIIIGII JAXUAL t AltR. IIB. THt STAIE

oF JAf,UU t I(ASI|XTR t ORS., JT 1996 (6) SC 725. The
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decision of the Supreme Court in the case of JAXIU t KABHIIR

PI'BLIC SERVICE OOIXISSIOI| \TS. DR. ITARII|DER UOI{AIT,

1994 l2l SCC 630 was relied ulx)n, and it was held that the

applicant therein could apply afresh only.

16. This Tribund had considered this contnoversy in the

case of DR. DII/PREEI SAHI|I C G/IHERS \I8. GO'[/ERI|[EIIT OF

I|CT Of DELEI i (ITHERS, OA No. 988l2OOl, decided on

19.9.2OO2. Herein also the said persons had been appointed firstly

on ad hoc basis for a perid of six months. It was reiterated that

they could continue with ad hoc appointment subject to the

appointment of regular incumbents, and when regular incumbents

became available, the quesdon for consideration was as to if the

said persons had gaind any such right or not? The applications

were dismissed holding

"22.......it was clearly mentioned that
appointments were to be made on ad hoc basis.
When a suggestion of ad hoc appointment is
made, only few persons would apply. On the
other hand, when rqular appointments are
notilied, a large number of eligible candidates
are tempted to apply. To this extent, the
applicants in these OAs have been selected from
amongst a much lesser number of competitors
than would have been the case if regular
selection had been notilied. Further, there is
always the likelihood of favouritism when
departmental committees ane set up to interview
candidates from the open market. When UPSC
gets associated, objectivity and impartiality also
steps in. That is precisely the reason why the
UPSC and for that matter the State Rrblic
Service Commissions have been set up as
constitutional bodies who devise their ou,n
procedure albcit in consultation with the
department concerD€d, for selecting candidates
for various sewices. We have in the foregoing
paragraphs also noticed, after a discussion of
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the various Court cases relied upon by the
applicants, that nothing will assist their case'
whether it is the case of Dr. Jitender Singh
(supra) or that of Medical Ollicers (Unani), or for
that matter any other case. Consideration of the
candidature of the applicants in the manner
sought by them treating them as forming a
separate block and by directing the UPSC to
consider their claims wholly on the basis of their
performance in ad hoc serice, is something
unknown to the relevant rules and the
procedure. Following of such a hybrid procedure
cannot be sustained in law, and for this, rreasons
are available in plenty in the cases of J&I(
hbllc Setwlce Comntrdon & OtLcrs l8upral
and thrl Sudccp t OtLcc lrqnel.'

17. The Supreme Court in the case of SIATE OF

ilaDIIIA PRADESE t ATT(}IEER YB. DEARAT BIR. (1998] 6

SCC 165 further held:

'34. The respondent having worked in an ad
hoc capacity on the post of Principal might have
gained some administrative experience but the
sarne cannot be treated as equivalent to his
knowledge in the lield of Engineering. A
compounder, sitting for a considerably long time
with a doctor practicing in modern medicine,
may have gained some experience by observing
the medicine prescribed by the doctor for
various diseases or ailments but that does not
mean that he, by that process, acquires
knowledge of the human anatomy or physiolory
or the principles of pharmacologr or the field of
action of any particular medicine or its side
effects. The compunder @nnot, merely on the
basis of experience, claim a post meant
exclusively for persons having MBBS or other
higher degrees in medicine or surgery. The plea
of experience, tlterefore, must fail. Moreover, this
would amount to a relaxation of the Rule
relating to educational qualification. Power to
rela:r the Rule vests exclusively in the Governor
as provided by Rule 21. This po$rer cannot be
usurped by the Court or the Tribunal.'

18. At this stage, it is relevant to mention the decisio*

rendered by the Surpeme Court in the case of AIIUEDAF
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JAYAI|TIBIIAIPATEL.(1997)6scc650.TheSupremeCourtin

that case went on to conclude that even sympathetic consideration

will not out-way the legal position'

lg.I,argenumberofdecisionshavebeencitedattheBar

further on behalf of the applicarrtS, h support of their claim of the

decisions rendered by the supreme court and of this Tribunal'

namely,thecaseofDtrLJETEilDEn,SII|GIIAtDoTHtRSV.

uIfIoIf oF IIfDIA, decided by this Tribunal in oA No' l259l90

withsomeconnectedoAs:Dt.RGLhrlrh.lcvlUnloaoflndta&

Or3., Civil Appeal No- 2969 lg7, d@ided by the Supreme Court on

21.4.t997; Unlou of lDdtr t (Ot8' Vl' fg' AnrhEf Sharma &

Othcrr,cwPNo.3l9/2wl,decidedonl3.2.2oo2bytheDelhi

HighCourt.Strongreliancehasbeenfurtherplacedonthe

decisionsoftheSupremeCourtinthe@seofJ&Khbllc

scrvrce coootrrion, GtG. Yr Dr. Ifrrtndcr xohm & or3. etc'

ctc. JT 1993(6) SC 593; Strtc of X'P' & Arr' Yr' Dheren Blr'

(1998) 6 SCC 165; and stete of lhrutrtr t otr. vt' G' Halappa

& Or3., 2OO2 (IV Apex decision(SC) 644'

20.Allthesedecisionshadbeenconsideredbythe

Division Bench of the Delhi High court in the case of shrl

sandeep & oa3. lnpnt. The facts therein were identical to the

present case before us. The Delhi High court held that the relief

claimed could not be acceded to. some of the decisions of the

supreme court to which we have referred to above were held to be

notapplicablebecauset}rereintheApex@urthadactedunder
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Artlctc 142 ol the Constitution, which are not to be treated as

precedent.

21. The aforesaid precedents, to which we have referred to

above, clearly indicate that a person cannot claim regularization de

hors the rules. The applicants had admittedly joined on contract

basis for 89 days and merely because from time to time the sarne

was extended will not confer any right of rqularization. Rules for

recruitment cannot be given a go bye.

22. Even in the advertisement, it was clearly mentioned that

appointment shall be on contract basis for a period of 89 days.

When such an advertisement is issued, few persons may apply.

More may be interested when regular appointments could be

notified. Thus, applicants cannot contend that they wene strictly

meritorious and a coresponding right of regularization should

accrue to them. The Delhi Subordinate services Selection Board,

to which we have referred to above, did not mahe the induction

even of the applicants. Thus, the applicants can seek

consideration for regularization in accordance with the

Recruitment Rules for the post when rqular appointment takes

place. They can apply whenever regular appointment is to take

place and if law permits, they can also seek relaxation in age.

23. ln that event, it was contended that the services of the

applicants should not be terminated till regular appointment is

1
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24. Perusal of the reply clearly indicates that there were six

vacant posts against which four applicants are working on contract

basis. When the posts exist and there is a requirement for the

work, subject to their satisliactory performance, we lind that there

is nothing illegal, if they are allowed to continue tjll the regUlar

incumbents join.

25. The last submission in this regard was that the salary of

the applicants was not being paid. Applicants'learned counsel

contended that salary has only been paid upto fO.9.2004 instead

the applicants had served for the subsequent periods. For the

subsequent period, if the salary has not already been paid, the

respondents shall pay the same within one month. In default, the

respondents shall be liable to pay simple interest at the rate of six

per cent per annum.

26. For these neasons, the plea of the applicants that they

are entitled to regularization must f;ail and is dismissed and further

we dispose of the present application with the following directions:

a) The services of the applicants shall not be terminated till the

regular appointment is made to the post held by the

applicants, subject to their work and conduct being upto the

mark.

b) The applicants can only be considered for regularization in

accordance with the Recrrritment Rules of the post. They

can apply whenever regular appointment is to take place and

seek age relaxation, il permitted in accordance with law.

t
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c) salary upto lo.g.2om has been paid. For the subsequent

period, if the salary has not been paid already, the

respondents shall pay the same within one month from the

date of receipt of a copy of the present order. In default, they

shall be liable to pay simple interest at the rate of 60/o per

annum. This shall be subject to the applicants serving the

Department for that Period.

F.F (V.S.Aggawa$
Chalrmaa\
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