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New Delhi, this the l)'16 of August, 2004

Hon'ble Shri V.IC Meiotra, Vice Cheirmen (A)
Hon'blo Shri Shenkcr Rriu, Mcmber (Q

Shri Hardwari Singh
S/o Shri Hiral.al,
Ex. Driver, Railway Station,
Barielly.
(By Advocete: Shri B.S. Meinee)

.Applicant

-Versus-
Unionof Indiatlfiough
General Manager,
Northern Railwan Baroda House,
New Delhi.

2. The Divisional Railway lvlanager,
Northem Railway,
Moradabad.

(By Advocete: Shri Reiost, Brnsrl)
.Respondents

ORDER

By Mr. Shrnker kiu, Mcmbor (Q

l. Applicant impugns dismissal order passed by the respondents on

22.2.2l[,appellate order dated 26.l2.2[Oupholding the punishment as well as

order on revision datcd 31.7.2002 revising the penalty to compulsory retirpment

2. On the result of preliminary enquiry conductod in the wake of collision

of train no. 4258 and 136 Dn on 05.01.1998, the applicant was placod under

suspension and was charge sheeted for major peoalty under SF5 of the Railway

Servant @isciplinary and Appeal) Rules, t96S th€reinafter refered to as Rules)

with thc following article of charges:

*That Shri Hardwari Singh, Dr/BE while worting
on Train No. 136 Dn Ex. BE passed Dn. Loop
starter and Dn. Advance Starter of tr(AR in danger
position and entered into the Block Soction withoa
proper line clear arthority, resulting ia dashing with
4258 DN Kashi Vishwanath Exp. Train standing in
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Block Soction of tr(AR-MST due to its Hose pipe
damag€d.

He is responsible for this accide'lrt and thus he
violated Gr. 3.78(iXaXb) &GR 3.81(2) of G&S
Rule Book, 1990.

sd/-
Sr.D.M.E./M.B.

Annexure - II

Statement of imputation of Mis-conduct on
Misbehaviors in support of the article of charge
framd against Stui Hardwari Singh, Driver
(passyBE

Train No. 136 DN Passeirger sSop@ at
I(AR at 21142 Hrs. Start€d by over-shooting Dn.
Ioop starter & Dn. Advance Starter of tr(AR in
'ON' position and enterod into Block Section
without line clear while Block Sestion of I(AR-
MST was already occupied W 4258 Dtl" IGshi
Vishwanath Express which left KAR at 21.28 hrs.
was standing in Block Section due to dashing of a
NEEL BLJLL against T/E which caused damaged of
Air Hose of 4258 Ehi. At firont side which causd
loss of Human lives, grievous hurt to passenger of
136 Dn. And 4258 Dn. Exp.

That Shri Hardwari Singh, Dr./BE while working
on train no. 136 Dn. Ex. Passed on Inop Starter Dn.
Advance Starter of I(AR in danger position and
enterpd into Block Section without proper line clear
authority, resulting in dashing with 4258 Dn. IGshi
Vishwanath Exp. Train standing in Block Soction of
I(AR MSTdueto its Hose pipedamaged.

He is responsible for this accident and thus he
violated Gr. 3.78 (iXa)O) & GR 3.81 (2) of G&S
Rule Boolq 1990.'

3. Subsoqtrently, a tcst inspection was conducted on Signal Failure Register

of I(AR by the Joint senior officials. The copies of Preliminary Enquiry Report

and Inspection Report were sotrght for by the applicant on which the enquiry

officer on 2.9.199 observed ttrat the same would be shown to him during the

L counrc of enquiry.
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4. In the disciplinary procdings, six prosecution witnesses werc examined.

The examination of applicant had taken place and on his defeirce statem€Nil, with

the following obseroations, the charge was partially proved:

..POINTS OF DISCUSSION:

On gorng through the documentary and oral evidence
recorded in the enquiry, it is revealed that the guard of
4258 Dn(PWS) took no proper measults to prrotect the
train in rear. He placed only three detonalors instead of
four, which too not at the proper place. He could not
produce the three exploded daonators. This is confirmed
by the C.O., that only two detonators have been exploded.
The aspect of using firsee by the guard @W.5) is
separately an after thought as after plrcing placing the
last daonaror ar 21149.30 seconds the accident occurrpd
just after 30 seconds at 2ll50 hn. Thus leaving no time
for lighting and affixing the fusee. The deposition of
P\V/5 as such is not trustworthy.

2. The guard of 136 Dn Shri U.P. Singh (PW6) has asserted
that he head the station be[ nmg as on indication by the
station staff for starting the rain from the station. On
receiving this indication he whistled and wavod grcen
signal to the driver of 136 Dn for starting the train He
has also confirmed to have seen the offaspect of starter
signal and exchanged signals with CSIVI/EC/IGR.

Shri lvlaikoo, CSM/ECIIGR (PW4) has confirmed that
on receiving the indication from slot indicator he
exchanged the private numbers as per log register. He
also confirmed tlut he exchange the signal with the
engine cr€w ur well as tain gpard of 136 Dn

The PW4 Shri ltlaikoo also oonfirmed the sequeirce of
lowering the deparnne signals, first advance starter and
then starter signal. Howeve,r, as per the interlocking and
the systems of wor&ing the starter signal can be lowerpd
on pulling the lever bcing frree, but the advance startcr
shall only be lowerod on receiving the line clear from the
station in advance.

Thus it is possibly acceptod that the startsr got lowered
and showed grcen aspect as deposed by Shri U.P. Singh
guad 136 Dn(PW-6) and the C.O.

This goes to pnove that all requisite formalities as an
atrthority to proceed ftom the station were fulfilled. But
the aspect of getting the advance starter lowerad in
abs€oce of availability of the line clear from MST is not
possible under the existing interlocking system. As snch
the C.O's assertion that he confirmed the advance startcr
in OFF position ufiile appr,oaching it, which is the

I
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authority to enter into the block-section I(AR-MST is not
convincing.

shfi R.B. Dixit, s€dcMI/IvtB (Pw7) deposition that
ASIVI/I(AR gave deparore of 136 Dn from his station at
21152 hrs. where as the train left I(AR at2ll$ hrs. i.e. 8"
Iter. Shri R.B. Dixit also confirmed that ufiile giving the
dqarturc of 1376 Dn the ASIWKAR was perplexod.

This goes to prove that the ASIvI/IGR gave late
information to the CNL in the hope of reaching the 4258
Dnat MST.

The cabin log register and the ASM log regster are the
documentary evidence, that the private numbers were
exchanged for the departure of l36Dn. This could only be
done after the receip of line clear from MST.

t
The signals w€r€ on the D/Asstt Side ufro is paid for
assisting the driver in sighting the signals. It was a dense
fogry day, this fact has boen established in the enquiry.
The D/Asstt. Has accepted in the stat€Nnent-in-chief that
be pronounoed alright for starter and Advance starter. He
is the only eye witness to the fact of lowering of the
starter and advance starter. In the eoquiry none of the PW
has spoken the word about the OFF position of advance
start€r.

trn view of the evidences on record of the enquiry it is
established that the C.O. had requisite authority to
proceed from the I(AR satiorU but the authority to enter
into the block-section I(AR-MST was not available. The
C.O. as such is partially responsible for the charges
leveled ea him, ufio failed to ensup the OFF aspect of
the Dn. Advance starter.

FINDING:

The charges leveled on C.O. is partially proved to the
extent of this, entering into the block-section tr(AR-MST
without ensuring the *OFP' aspect of Dn. Advance
Starterof I(AR"

5. The enquiry report was cornme,ntod upon through a representation, which

led to an order passed oa 22.2.2W by the disciplinary athority holding the

applicant gurlty of the charge as psr charge mentioned in SFs with the following

observations:

*I have carefully considered your representation no. nil
dated 29.6.98 in rcply to the Memorandum of Show Cause
Notice of even number dated 22.6.1998.I do not find your

6.
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r€eresctilation to b satisfactory due to the following
tealx)ns:

"Shri Hadwari Singh,

driver/passenger/Hd.Qr./BE while working
on tnain no. 136DN on 5.1.1998 ex BE
passed the advance startsr signal of I(AR
station in danger (ON) position and thus

entered into the block soction without Foper
line clear authority resulting in dashing his
train with 4258DN (IGshi Vishwanath
Express) which was standing in the block
section of tr(AR-MST due to its loco's hose
prpe damagd. After going through the
charges framed against Shri llardwari
Singh/Driver/Passenger/BE, enquiry r€port
of inqury officer Slui I.P. Singh, SIO/MB
comnreirts and clarifications on the inquiry
report ftom Shri Hardwari
Si@./BE and other
associated documents, it is established that
Shri Hardwari SinghlDriverlPassenger/BE
while working on 136 DN failed to conectly
see that veriry the aspect of DN advance
start€r signal of I(AR station which was in
ON (danger) position and hence the crew of
136 DN did not have the authority to pass

the last stop signal of tr(AR station" i.e. DN
advance starter signal.

Sfurce the driver and diesel assistant are
raquird to verify the conoct asp€ct of each
signal and also to exchange the signal aspect
with each other and then only pass the
signal, in this case Shri llardwari Singh,
driver failed to observe ON (dang€r) aspect
of the DN advance starter of I(AR station
and passed the DN advance start€r in ON
condition. As such he did not have proper
arrtrority to proceed. By this act, Shd
Hardwad Singh failed to observe G&SR No.
3.78(lXaXb) & GR 3.81(2)&GR 14.08

Shri Hardwari Si@E
by overlooking the ON aspect on DN
advance starter of I(AR station on 5.1.1998
unauthorisedly entered into the block section
for ufrich he did not have authority and this
resulted into serious accideirt and caused 5l
casualties and 66 injuries to passeng€f,s."

I, therefore, hold you guilty of the charges mentioned in the
Annexure of SF5 levelled against you and have decided to
impose upon you the penalty of dismissal ftom service.

a_
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You are thereforc dismissed from service with immediate
effect."

6. The appellate authority upheld the prmishment by observing that the

applicant was shown the concerned documents sought for and the accident had

taken place not on the failure of advance signal but due to neglige,lrce on the part

ofthe applicant.

7. On representation, t*ing a humanitarian view on the ground that the

applicant was also injurd in the accident and is yet to recover, reduced the

penalty to compulsory retire,me,nt gving rise to the present O.A.

8. One of the pleas raisod is a pure legal plea which requires no probe but

whereas the enquiry officer held the applicant gutlty by partially ptoving the

charge of entering into the block section without ensuring off aspect of Dn

advance starter of I(AR The disciplinary authority impliedly disagrcod with the

findings of the enquiry officer and not only held the applicant gurlty of

unauthorizedly entering into the block section over looking the ON aspect of Dn

advance starter of I(AR station on 5.1.1998 but had also unauthorizedly entered

into the block section without authority r€sulting in serious oonsequenc€s. In this

attempt in entirety charges mentionod in Annexure SF-5 have been established

and on which the applicant had been held guilf.

9. In the above conspectus, it is stated that the applicant was not partially

found gmlty of the charges but it is based on the disagrce,meNil anived at by the

disciplinary authority on the conclusions of enquiry officer ufrich had not been

preceded by either recording of tentative rcalxlns or according reasonable

opportunity to show Gaulie, therefore, the same is not in consonance with the

principles of nanral justice and vitiates not only the order of disciplinary

authority but all conseqrrnt orders in the light of decision of the Apex Court in

the case of Yoginrth D. Bogdc vs. Shte of Meherrchtrr, ATJ 2000(l) 208 as

well in the case of P.N.B. vr. Kuni Beheri Mirhrr, SIJ 1989(l)SC 271.

a
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10. As regards supply of documents i.e. preliminary report and inspection

report' it is stated that the sarrc wur not made available dudng the course of

enquiry and there is no evidence to show that the same was tend€red to the

Defence Assistant. For want of these important docnments, enquiry is vitiated in

the lieht of decision of the Apex Court in l(mrhinath Didt vs. Unlon of Indie

ATR 1986(l)186 and Strtc of Utter Predcsh vs Shetmhrn Lrl, 1998 (6) SC

55.

ll. Anothsr argumeirt put forward is on the basis of Railway Boad lcfier

dated l5.l l.t984,which provides that in sase any document has b€€n refenpd to

in the list of documents more particularly statements, th€n th€ witnesses should be

listed and examined to prove it In this conspectus, it is statd that Assistant

Driver Brij Mohan, who was an €ye witness and whose statement in P.E. was

relied upon, was not examined in derogation of the law laid down in Hrrdrvari

Lel vs. UOI & Ors., 2000(l) NJ 24/,.

12. Iastly it is contendod that the applicant has been held guilty on suspicion

and surmises. Evideirce brought on record has not conclusively pointd towads

the guilt of the applicant and taking the test of comsron prdent maq the

allegations arc not substantiatod.

13. On the other hand respondents' cormsel Shri Rajeev Bansal vehemently

opposed the contentions and statd that tbre is no disagree,ment. For whatever

allegations the applicant has been held guilty by the enquiry officer, the

disciplinary anthority imposed upon the applicant a punishment on that court.

14. As regards 'no evidence', it is stated that it was incumbent upon the

applicant to have diligently securod an arrthority of tr(AR offposition, ufiich he

ignored. The said negligeirt act of the applicant r€sultod in serious repercussion

i.e. loss of human lives ufrich stood proved on record of the proceedings.t
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15. As regards fumishing of documents, it is stat€d than the same have been

provided to the defence assistant ofthe applicant during the course of e,nquiry and

no prejudice has been caused.

16. It is firther stated that as the applicant was partially held guilty despirc

such a serious repercussion of his negligence taking a lenient view he was

compulsorily retired.

17. Lastln it is stated that orders ar€ speaking and do not suffer from any legal

infirmity.

18. In the rejoinder, applicant re-iterarcd his pleas taken in the O.A.

19. On careful consideration of the rival contentions, as regards disagr€e'm€Nil

of disciplinary authority without following due process of law, as a sine qua no&

it has to be established that there was a disagrcement between the disciplinary

authority and the enquiry officer in so far as his finding on the charge is

conce,med. Basically the applicant in the charge sheet has been a[eged to have

enterpd the block section without ensuring offposition of Dn advance starter. The

enquiry officer in his findin& havirg r€gard to the fact that the ill fated day was a

dense fogry dan observod tlrat the applican! wtro was the main driver, having

r€gad to the lowering of starter proceeded to having no authority to enter ths

block without ensurirg offposition of advance starter. The contention put

forth by the applicant having r€gad to the statement of A.S.M. Cabin l\,fan, IvIr.

lvlaikoo, that advance starter was not firnctioning propedy wtrich is a device based

on inter-locking has not been found conect in the inspection r€,port which was

shown to the defence assistant of the applicant. Accordingln the disciplinary

urthority also held the applicant gurlty of the charge of overlooking on aspoct of

the Dn. Advance starter. As a result of ufuictU on a partially proved charge, the

applicant had been held guilty. No other charge has been relied upon by the

disciplinary authority to arrive at on infliction of punishment. Mere mention in the

order that thc applicant has b€eo held guilf of the charge in SF-5 cannot be r€ad\,
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in isolation with para 3 of the order q,h€r€ the applicant has been trcld guilty and

prmishod for overlooking on aspect of Dn advance start€r. Accordingly, we do not

find any disagreement benrleen the disciplinary authority and the enquiry officer

as to the finding of guilt is concerned. As such case laws cited by the ap,plicant

would be of no avail and would not apply in th€ present case. As regards

examination of eye-witness, nameln Brij Mohan" Assistant Dtiver and Railway

Board letter dated l5.t t.1984 ufrich provides that when the statemelrts of witness

are rplied docume,lrts, the authors of the statements should be listed as witnesses.

20. As a condition pr€cd€Nrt for any substantial violation of procedural rules,

prejudice caused has to be established. The diesel assistant was required to verify

the corrwt aspest of each signal but this does not absolve the applicang as a main

driver, from performing his duties and to euurE that before entering the block

soction he also ensures OK position of Dn. Starter.

21. Although Shri Brij Mohan is a codelinqtreirt and was dismissd, his

statement was citod as a stat€m€Nrt in the list of documents. The only reliance

placed on his stntement by the enquiry officer is to support the case of the

applicant to arrive at a finding of partial proof of the charge by observing that the

diesel assistant had acc€pted that h€ pronounced'alright' for advanoe starter as

well. However, this would not mitigare the negligence of the applicant who is

eqrutly responsible apart from his assistant to ensure the oorrect position of the

advarrce starter which is the only authority to enter the block section. We do not

find any prejudice caused to the applicant on this count. Accordingln non-

observance of board lett€r dated 15.11.1984 would not vitiate the finding or the

consequelrt orders.

22. In so far as non-zupply of docunrents is ooncerne{ it is rirc law that the

documeng which has not been provided one has to show its relevance and utility

for defence. We find that the applicant, as additional documeirts, has sought for

the PE report as well as the copy of the t€st inspection of Dn. Advance start€r.\"
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The enquiry officer on2.9.lW observed that these documents would be shown

to the applicant during the course of enquiry. The said documeiils, as pcr the

appellate authority, had been provided to the applicant during the course of

enquiry through his defence assistant. As such" we do not find any violation of

principles of natural justice or any prejudice having been caused to the applicant

on that count. Moreover, we do not find that the inspection rc'port has ovemrled

any discrepancy or mal-filrctioning in advance startcr or failure of inter-locking.

Accordingln it is established beyond doubt that advance start€r was in danga

position whe,n the tain passed towards block sestion which is negligence per se

on part of the applicant who overlooked it. Unless prejudioe is caused, non-supply

of documents cannot be established. Moreover, documents sought for by the

applicant were provided to him.

23. As regards of 'no evidence', a finding would be disturbed and interfeled

in a judicial review by taking a test of a common prudent reasonable man if therc

is no evidence or conclusion is perverse, this is in consonance with the decision of

the Apex Court in Kuldip Singh vs. Commissioner of Policc, 1988(8)SC 603.

24. Applying the aforesai( it has been established from the circumstances as

well as evide,lrce on record that th€ applicant as a driver has an onetoutt dttty to

ensur€ the position of Dn startcr before entering the block soction. The evidence

brought on record clearly shows that thc Dn startsr cannot be in OK position,

which is based on interlocking system till another train is on the block section.

Accordingly, ufiat has been brought in evidence is that there may be a violation

on part of ASM so far as starter signal is concerned but the finat a*hority to enter

the block section is OK position of Dn advance starter, which was in dang€r

position and the same had been ignored while crossing over which resulted in

accident. Accordingln the conclusion drawn by the enquiry officer is based on the

evidence pointing out conclusive towards the negligence of the applicanl ufiich

cannot be interfered in judicial review as Tribunals are precludod from re-

C
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appreciating the evidence or substituting its view in place of the deparmeiml

authorities. As regards misconduct is concerne{ the Apex court in Union of

Indh v& J. Ahmed, 1979Q) SCC 286 as regards negligence observed as rmder:

*In indusfiial jurisprudence amongst others,
habitual or gross negligence constitute misconduct
but in Uthol Mochinery Ltd" Vs. Worbwn, Miss
Shanli Potnoih in the abselrce of standing orders
governing the employee's understanding
unsatisfrctory work was tleatcd as misconduct in
the context of discharge being assailed as punitive.
In S. Goyindt Menon vs. Union of India, the
manner in uihich a member of the service
discharged his quasi judicial fimction disclosing
abuse of power was treated as constitr*ing
misconduct for initiating disciplinary proceodings.
A single act of omission or error ofjudgment would
ordinarily not constitute misconduct though if such
error or omission results in serious or atnocious

consequences the same may amount to misoonduct
as was held by this Court in P.H. Iblyeni vs. Air
France, Cehuttr, whercin it was found that the
two mistakes commiued by the employee while
checking the load-sheas and balance charts would
involve possible accideirt to the aircraft and possible
loss of human life and, therefore, the negligence in
work in the context of serious consequenocs was
tneat€d as misconduct. It is, however, difficult to
believe that lack of efficie,ncy or attainment of
highest standards in discharge of duty attached to
public office would ipso fuo con*itute
misconduct There may be negligence in
performance of duty and a lapse in perforrrance of
duty or error of jtrdgment in evaluating the
developing situation may be negligence in discharge
of duty but would not constitute miscondrrt rmless
the oonsequenses directly atEibuStable to
neglige,nce would be such as to be irreparaUte orthe
resultant damage would be so hearry that the degrce
of culpability would be very high. An error can be
indicative of negligence and the degree of
culpability may indicate the grossness of the
negligence. Carelessness can often be productive of
more harm than deliberate wickedness or
malevolence. Iaving aside the classic example of
the seirtry would sleeps at his post aod allows the
enemy to slip througtt, there are other morc familiar
instances for which a railway cabinman signals in a
tain on the same tack ufierc there is a stationery
tain causing head-on-collision; a nunle gving
intavenous injection which ought to be gven
innamuscular causing instantaneous death; a pilot
overlooking an instnrme,nt showing snag in engine

{
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and the aircraft crashes causing heavy loss to life. 
Misplaced sympathy can be a great evil (see 
Navinchandra Shakerchand Shah vs. Manager, 
Ahmedabad Co-op. Department Stores Ltd.). But in 
any case, failure to attain the highest standard of 
efficiency in performance of duty permitting an 
inference of negligence would not constitute 
misconduct nor for the purpose of Rule 23 of the 
Conduct Rules as would indicate lack of devotion to 
duty." 

If one has regard to the above, a negligence in performance or a lapse in 

performance of duty or an error in judgment in evaluating the developing situation 

would not constitute misconduct per se unless the consequences directly 

attributable to negligence would be such as to be irreparable or the resultant 

damage would be so heavy that the degree of culpability would be very high. An 

error can be indicative of negligence and degree of culpability may indicate its 

grossness. 

If one has regard to the above, there were two drivers in the train. The 

Assistant Driver informed the applicant about OK position of the starter and 

advance starter which has been blindly, without ascertaining, followed by the 

applicant who was the main driver and in this process the culpability of his 

negligence and grossness has resulted in collision with another train already 

standing in the block section due to burst of hose-pipe. As the applicant had failed 

to discharge his own onerous duties and obligation to ensure himself the OK 

position of the Dn advance starter while entering the block section . The said 

accident caused 51 deaths and injuries to several passengers. The job of a driver is 

in the safety section of the Railways. While performing his duties, he has to 

ensure that not only his life but also the life of the passengers travelling, is 

dependent on his shoulders. Any error of judgment would play havoc as in the 

present case, which has brought bad name to the Railways and a disrepute to the 

country. We also find that this accident and error of judgment was not on any 

L mitigating circumstances or external factor as there was no failure of the Dn 
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advance starter. Accordingly the ast of the applicant was c€rtainly culpable/

negligeng ufiich caused resultant damage to the gravest extelrt for uftich the

punishment imposed and reduced is not disproportionate. On a humanitarian

appoach, as the applicant is still to be heeled from his injuries taking his long

sewice, the prmistrment has been modified to compulsory retirement which is

benevolent ast on the part of the Railways.

27. In the r€sult, finding no infirmity with the orders passd by the

respondents, OA is found b€rcft of merit as accordingly dismissed. No costs.
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