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CENTRAL ADI.TINISTRATIVE TRIBUNAL
PRTNCIPAL BENCH

o. A. NO ,237 3 / 2003

New Delhi, this the lst day o'f September, 2OO4

HON'BtE SHRI JUSTICE V.S. AGGARWAL, CHAIRI-IAN
HON'BLE SHRI S.K,NAIK, MEMBER (A}

ttahmood Hassan
Head Constable No.90/T
s/o Late Shrt Dalel Khan
r/o 9-6/173, Main Road
BrlJ Purl, Delhi - 110 094,

2, Naresh
Constable No,2622
Present ly posted in
3rd Bn. DAP, Vikaspurl
Delhl. Appl i cants

(By Advocate: Sh, S.K,Gupta)

versus

1 Govt. of NCT of Delhi
through Chief Secretary
Delhi Secretarlat
Players Bhawan, f .P,Estate
New Delhl 110 002.

Z. Commissioner of Pollce
Delhi Pol lce Headguarters
t'tSO Building, f .P.Estate
New Delhi 110 002.

Jolnt Conunissioner of Pol ice
Delhi Pol lce Headquarters
MSo Bui lding, f . P. Estate
New Delhi 110 002.

(Traffic)

Deputy Commissioner of Police (Traffic)
Delhi Pollce Headguarters
MSO Building, I.P.Estate
New Delht 110 002, Respondents

( By Advocate: I'lrs . Sumedha Sharma )

o R D E R (Oral)

Justice V,S. Aggarwal :-
Applicant No. I (Mahmood Hassan, Head

Constable) and Appllcant No.2 (Naresh, Conetable). bY

virtue of the present applicatlon seek to assail the

note of dlsagreement dated 22,5,2002; the order

imposing penalty dated 9.E.2002 of the disciplinary
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authority and the order of the appellate authority
dated 14,5.2003. They seek consequential benefits to

be released to them.

2, The disclplinary proceedings had been

tnit iated against the appl icants on the al legation

that on 18. 12.1999 at 9.30 PM whi Ie posted ln l,lodel

Town Traffic Circle and detailed for duty at H-Point,

AJad Pur, they were found lndulging 1n i I legal

activlties along with Constable Satish Chand durlng

the surprise checking by fnspector om Prakash Sharma

and another. They stopped a truck and extorted

Rs,Z80/- from the Drlver Shri Kulvinder Slngh ln the

name of plying the above truck in the 'No Entry Zone'.

A total amount of Rs.460/- includlng Rs,280/- were

recovered on the spot during search from Constable

Satish Chand.

3. The inqulry was entrusted to Inspector

l'{ohan Singh Dabas who returned the f indings stating

that the charge stood not proved' The dlscipllnary

authority disagreed wlth the findings of the inquiry

officer and ordered a departmental lnqulry agalnst the

applicants afresh. Once again the inguiry officer
returned the findlngs statlng that the charges are not

establ ished. The discipl inary authority disagreed

with the findings of the lnqulry offlcer on the

fol lowing grounds:

"I disagree with the findings of
the Enquiry Off icer on the fol lowing
grounds: -

1. The PtI, Shri Kulvlnder Slngh
has resiled from his earlier statement
recorded during prelimlnary engulry and
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has been probably won over by the
delinquents HC Mehmud Hassan, No,90-T and
Constable Naresh Kumar, No. 1951-T.

2, The Enquiry Officer has not
given any credence to the recovery of
Rs.460/-, collected lllegally, whlch was
affected from the DHG Constable Satish
Chand, No.8136-DHG in presence of both
the delinguents. Instead of restraining
the DHG Constable from i I legal
act ivi t ies, the del inquetlts were
conniving wtth DHG Constable Satish Chand
and were col lect lng i I legal money from
the commerclal vehlcles as was found
during the surprise checking done on
18 . 1 2.1999 by fnspr, O' P. Sharma, the
then TIITMC. -

4, Thereupon a copy of the ftndlngs of the

inquiry officer was served upon the appllcants. The

appl icants submttted their representat lons and on

consideration of the same, the disciplinary authority

passed the following order:

The deposlt ion of PW-?
clearly establlshes the connivance of the
defaulters with the DHG Constable ln the
col lect ion of i I legal money. l'loreover,
the presence of Truck and the driver on
the spot ls also proved, from the verslon
of Pvl-? and as such there is no reason to
disbel leve the fact that the i I legal
money was being col lected through DHG

Constable and that too with the
connivance of both the defaulters. Such
type of mlschief is reprehensible and
damaglng to the image of Delhi Police.
Hence, f impose the Punishment of
forfei ture of two years service
permanently upon HC llehmood Hassan,
No.90-T (Now 253-PCR) and Const. Naresh
Kumar, No,1951-T entai ling reduction in
their pay from Rs.4645/- to Rs.4475/- and
Rs.3650/- to Rs.3500/-, respectively. "

5. The

been dismissed.

has been filed.

appeal filed by the applicants had

Resultantly the present applicatlon

The

for
6. The appllcation is belrrg conteeted'

primary arguments raised by the learned counsel

the appllcants were:/av
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(a) there is no provision for a

f reslr inqulry under Delhl Pol lce

(Punishment & Appeal) Rules, 1980 and the

order so passed in this regard 1s

inval id.

(b) the note of disagreEment was

not a tentative note of disagreement.

(c)

evidence'.

tt was a case of -no

7. So fat as the second argument of the

Iearned counsel is concerned, he urged that the

disagreement with the report of the ingulry offlcer

was not a tentative note of disagreement. He relied

upon the decision of the Supreme Court in the case of

PUIIJAB NATI9NAL BAIIK AND OTHERS v. KUN,, BEHARI

UfSHnA, (1998) 7 SCC 84 ln thls regard. The same is

based on the principle that whi le note of dlsagreement

is to be recorded, it should not be prejudglng the

issue because a flnal decision can only be arrived at

after the concerned offlcer replies to the charges.

The Supreme Court held:

'19. The result of the aforesaid
discussion would be that the principles
of natural Justice have to be read into
Regulat ion 7 (21. As a result thereof,
whenever the di scipl lnary authori ty
disagrees with the enguiry authority on
any article ot charge, then before lt
records its own findings on such charge,
it must record tts tentative reasons for
such disagreement and give to the
del inquent off icer an opportuni ty to
represent before it records lts findlngs.
The report of the enquirY offlcer
contalning its findings will have to be
conveyed and the delinquent officer wlll
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have an opportunity to persuade the
discipl inary authority to accept the
favourable conclusion of the enquiry
officer. The principles of natural
Justice, as we have already observed,
require the authority whlch has to take a
final decision and can impose a penalty,
to glve an opportunity to the officer
charged of misconduct to fi le a
representat ion before the dlscipl inary
authority records its findings on the
charges framed against the officer. "

8. Even in the case of YOGINATH D. BAGDE v.

STATE OF I.TNIARASHTRA A}ID ATIOTHER, 1999 (7 ) SCC 62, thE

Supreme Court held:

"The DiscipllnarY AuthoritY, at
the same time, has to communicate to the
del inquent of f icer the "TENIATM'
reasons for disagreeing with the findlngs
of the Inquiring Authority so that the
dellnquent officer may further indicate
that the reasons on the basis of which
the Discipl inary Authority proposes to
disagree with the findings recorded by
the Inguirtng Authorlty are not germane
and the finding of "not guilty" already
recorded by the Inquiring Authority hras
not Iiable to be interfered with."

9. The Division Bench of the Delhl High Court

hact considered a simi lar controversy in the case of

COMIiISSfONER OF POLfCE v, CONSTABLE PRAI{OD KUt'tAR. in

CWP Nos,266512002 and 4593/2001, declded on 12.9.2002.

Like in the present cases, a note of disagreement was

recorded by the Disciplinary Authorlty' The Dethi

Hiqh Court had set aside the punishment that had been

lmposed and concluded;

'However, while disagreelng with
such f lndings, he must arrive at a
declsion in good falth. He whl le
disagreeing with the findings of the
fnquiry officer, was requlred to state
his reasons for such dlsagreement but
such a decislon was requlred to be
tentative one and not a final one. A
di scipl lnary authori ty at that stage
could not have pre-determined the lssue
nor could arrlve at a ftnal flnding. The
records clearly suggest that he had
arrived at a final conclusion and not a
tentat ive one. He Proceeded in the
matter wlth a closed mind. Arr authority

)
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which proceeds in the matter of this
nature with a pre-determined mind, cannot
be expected to act fairly and
impart lal ly. "

10. As already referred to above, the

posi t lon herein is no different. we have already

extracted the relevant portlon of the note of the

di sagreement . The di scipl inary autlrori ty rather
givtng a tentatlve oplnlon, had finally dlscarded

certaln evidence. Once the inquiry officer had

exonerated the appl icants and the dtsclpl lnary

autlrori ty thought it proper to take a decision

otherwlse, only a tentatlve declslon should have been

taken. The same was not done. Disciplinary authority
could not predetermine the oplnlon of .ah" l ssue

without receiving a reply to the charge notice from

the applicants.

1 1 , Revert i ng bac)< to the f i rst argument ,

once again the facts can be delineated. Earlier
admittedly, the lnquiry officer had exonerated the

applicants. The disciplinary authority had passed the

fol lowlng order:

..ORDER

A .Ioint departmental enquiry was
ordered against HC I'tohd. Hussaln.
No. 90l I , ( PIS No. 28760/137 ) and Ct .
Naresh Kumar No,1951/T (PIS No.28931248)
vrDE No.871-900 /HAp/T(D-r) dated t.2,?000
to be conducted by fnspr, Mohan Singh
Dabas, fflsMe on day to day basis and for
submitttng his flndings. The E.O. has
completed the DE proceedings and
submltted hls findlngs with the
conclusion that the charge framed against
HC Mohd, Hussain No,90-T and Ct. Naresh
Kumar, No.l95l/T are not proved.

f have read the ent ire
proceedings. It is strange that the fact
that fflMTC has caught them and already
haul suspiclon, cannot be ignored. It
was _lust a routlne check of hls hunch
which proved correct. The clrcumstantial
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Therefore, dlsagreeing wlth the
findings of the Enquiry Officer, f Sanjay
Baniwal, Dy. Commissloner of pollce,
Traffic, Delhi, hereby order that the DE
against HC Motrd. Hussain, No. 90/T, dnd
Ct. Naresh Kumar, No,195l/T be started
afresh from the Prosecution etage. The
DE is entrusted to Shri Svatantra Kumar
ACP/T/South, who will conduct the same on
day to day basis and submit his findings
expeditiously, He wl I l, also submit
weekly progress of the DEE.

sd/-
(Sanjay Boniwal )

Dy, Commissioner of Pollce
Traffic, Delhi

No, 1281-1300/HAP-T(D-I) dated Delht t7 .Z.zOOt.*

12, It ls abundantly clear from the aforesaid

that the dlsclpllnary authorlty had directed for a

fresh inquiry from the stage of the prosecut ion

evidence.

13. Rule 15 of the CCS (CCA) Rules permits

the disciplinary authority, if he is not the inquiry
officer, to remit the case to the tnqulring authorlty
for further inguiry and report, This rule had been

considered by the Supreme Court in the case of K.R.DEB

v. COLLECTOR OF CENTRAL EXCISE, SHILLONG, t97t Supp,

SCR 375, In the cited case, K.R,Deb wa6 a

Sub-fnspector of Central Excise. A departmental

lnquiry was held against hlm ln respect of a charge of
misappropriatlon of Government money, The fnquiry
Officer exonerated him. The Col lector, Central

Exclse, ordered another fnquiry Officer to make a
report after further evldence, The lnguiry officer
had been appointed. The Supreme Court held that under

Rule 15 of the Central Ctvll Services (Classiflcatlon,

evidence is overpowering which is enoughln DE, Moreover, tne sfatement given 5n
spot is always spontaneous and true. TheE.O, has not taken care to bring out thefacts correct ly.
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Cont rol and Appeal ) Rules, I 957 ( I965 ) only one

lnquiry is contemplated, The findings of the Supreme

Court are:

"It 6eems to us that Rule 15. on
the fact of it, really provldes for one
inquiry but it may be posslble lf in a
particular case there has been no proper
enquiry because some serious defect has
crept into the lnquiry or some important
wltnesses were not available at the tlme
of the lnquiry or were not examined for
6ome other reason, the Dl sclpl lnary
Authority may ask the fnquiry Officer to
record further evldence, But there is no
provislon in rule 15 for completely
setting aside the prevlous inquirles on
the ground that the report of the
Ingulring Officer or Offlcers does not
appeal to the Discipl inary Authority.
The Dlscipllnary Authority has enough
powers to reconsider the evidence itself
and come to its own conclusion under rule
9."

14. The same analogy would be appllcable to
the departmental proceedings under Delhi Pol ice

(Punishment & Appeal) Rules, 1980. Sub-Rule (x) to

Rule 16 reads as under;

"(x) On recelpt of the Engulry
Off icer's report the di scipl inary
authority shall consider the record of
the lnquiry and pass his orders on the
ingulry on each charge. If ln the
opinion of the discipl inary authority,
some important evldence having a bearlng
on the charge has not been recorded or
brought on the file he may record the
evidence himself or send back the enqutry
to the same or some other enquiry
offic€rr according to the circumstance of
the case for such evldence to be duly
recorded. In such an event, at the end
of such supplementary enquiry, the
accused officer shall again be given an
opportunity to lead further defence, 7f
he so desires, and to submit a
supplementary statemerrts, which he may
wlsh to make, "

15. It certalnly does not permlt the second

de-novo

author I ty
evidence

inguiry afresh. It permits the disclplinary
to remlt the matter if some importance

has not been recorded or brought on the ftle
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and contemplates the supplementary inquiry. fn the

present case, o6 already noted above, the order was

passed to start a fresh inquiry from the prosecution

stage.

16. fn this process, Sub-Rule (x) to Rule 16

of the Delhi Poli(re (P&A) Rules referred to above. was

clearly violated. For these reasons, keeplng in vlew

the afore.said, it will be lmproper for us to express

any oplnion pertalning to other arguments.

L7. For the reasons recorded above, w€ allow

the present applicatlon and quash the lmpugned orders.

However, w€ direct that if deemed appropriate, the

dlsciplinary authorlty may pass a fresh order from the

stage the first inquiry report had been received. The

appl lcant would be ent I t led to the conseguent ial

)

benefits, 1f any.

(s.K.k
Member (A)

(V.S. Aggarwal )
Chai rman

/NSN/




