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ORDER (ORALI

G the matter involwed in these Ofs is foundsd  on
identical facts and ouestion of law., thsse OfAs ars beling

disposed of by this common order.

w & preliminary obisction has been raised bv the
resmondents to the effect that in & matter of transfer no
common cause of action can be said to have accrued and as
such  under Rule 4(5%) of the Central Administrative

Tribunal (Frocedurs) Rules, 1987, the present U8s are not

b}

maintainable. On the other hand it has been stated bw
the learned counssl of applicants Shri  C.Hari  Shanker
that as the respondents have passed a common  order  of

transfer and the challengs to it iz on identical lewgal



ssues effecting transfer in  the midst of academic

~iq

session, I am satisfied that the pressnt 0A3 are
maintainable under Rule 4(5) of the Rules ibid having
cmmhon cause of action. and to avoid multiplicitv. in the
interest of Justice, I allow the spplications for Jdoining
tagether and overrule the obiection putforth by the

respondents.

3z, Boplicants  are Frivate secretaries /L ower

Division Clerks in the Directorate General SSBE. By an
order dated 8.9.2003% applicants have been transferred in
the same capacity to different places. One of the comman
contentions raised by the applicants relvina upon the
decision of the Apex Court in Director of School
Education., Madras & Ors. wv. O.Karuppa Thevan & Anr..
1996 (1) SLR 225, is that the respondents have effected
the transfer in the midst of the academic session

adversaly affecting the studies of their children.

4, By  referring to the auidelines contained in
order dabed 21.8.2003 relating to rotational transfers., it

-

1% stated by the learnsd counsel of applicants that these
transfers ara to be ordersed at the end of normal acadamic
sesasion a0 that the Government  emnplovees on their

transfer  are able to admit their childran in schools  at

the new place of posting. It is further contendsd that
as  no drgent  administrative exigencies  awist, the

tiranasfer should be kept pended till the current academic

session 1s over.
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5. One of the contentions putforth iz that thouah
there exist vacancies at the nearbw places., transfer of
the female staff to far off places in difficult
conditions iz not in  the interest of either the

administration or the public.

&, The learned counsel of applicants refers to the
following decisions of the dpex Court to  contend  that

violation of aguidelines renders the transfer punitive

(1) 1esl  (2) scc 72 @ Shanti Kumari v. Regional
Deputy Director Health Services. Patna & Ors.:

(271 1992 (1) SCC 14% : Rajendra Roy v. Union of
India & aAnr.

T On  the other hand., Shri B.S.Jain. learnesd
Counsa ] of  the respondents contested the OAs  and
wahmmantly opposed  the contentions. According to  Shri
Jain., as 8 conseduence of transfer of administrative
control  of  SSE from  the Cabinet Secrseftariat to  the
Miniztrv of Home affairs, the organisation was declarsed
as & border auarding force. @Az & conseauence  of  this
changs., the offices of the organisation in  the ol
locations in HP. Rajasthan., HNorth East., Jammd etc. wares
closed and personnel were deploved in new areas of
aperation. As a policy decision it has besen decided that
the officials who have put in more than 15 wears of
service at the headauarters should be replaced by the
peonle  deploved in the field to strike a balance betwesan
the personnel posted Iin the field and headavarters. as
this had led to resentment in the field staff for posting

in  headavarters. The decision uniformly taken. dosgs not
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siffer from anv mala fides or violation of statutory
rules., which is the only scope of judicial review in

casss of transfer.

Bl Howsawer,  on being confronted by me az to  anw
uraent  any administrative exilaency to  resort  to  the
tranafer  in  the midst of the academic session.  the
learned counsel of respondents fairly stated that in the
gwvent the transfer is to be kept in sabsvance till ths end
af  Tthe ascademic session, desned relieving should b
citdered  with  an undertaking to bs Turnished by sach  of

the applicants.

Q@ The learned counsel of respondents., howesyar
put=  an  obijection in the case of 08 MNo,2392/200% by
contending  that the relisf praved is for quashing the

transfer order.

10, I have carefullwy considered  the rival

contentions of  Tthe parties and perused the material on

record. In =0 far as the claim of the applicant in 04

. N, 2392/200%  is  concerned, in one of The arounds. the

applicant has  taken the plea of mid academic session

transfer. Az such, similar direction can bs passed as in

the othaer two O/ .

i
<

1. The followinag observations have been made

¥

the @pex Court in the case of Karuppa [(supral @

R The Tribunal has erred in law  in
holding that the respondent emploves ouaght to
have been  heard before transfer. Mo law

3 reguires  an  emploves to be heard befors his
\/ tranasfer when the authorities maks the transfer
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for the exiagencies of administration. Howewver,
thes learned counsal for the Fesoondant .,
contended  that in  wiew of the fact that
respondent s children are studwinag in  school .
the transfer should not have been effected
during mid-acadamic term. Aalthough therse is no
such rule, we are of the view that in effecting
transfer, the fact that ths children of an
amploves  are  studving should be  given  dus
weicght, 1f the exigencies of the service are
not uraent. The learnsed counsal appsarinag for
the appellant was wunable to point  out  that
there was such urdency in the present case that
the emploves could not have bean accommodstes
till the end of the current academic wvear. We,
therefors, while setting aside ths impuaned
aider af  the Tribunal. direct that t s
agobellant  should not effect the transfae i1l
the end of the current academic wvear. The
appeal iz allowed accordinaly with no arderc as
ten costs.,”

s B W

L& If one has regard to  the abowve., while
effecting transfer when the children of an enmploves are
studying  and in ths midst of aceademic session. the sams
should weiah while ordering transfer of a Governmant
sarvant ., If there is no uraent exiqency of service. the
transfar  should be kept in abevance 11l the end of the

currant acadaemic session. fgomittedly., the current

academic session will bs over on 3lst tMarch of each vear.

b

b o Having redard to the aforesald ratio. I have
scanned  throuagh and deliberated upon the reasons  Taor
U En sy . The only reason is that staff posted at  the
barder areas have resentment insofar as postinag of
cmplovees  in headavarters  for more than 15 wears 13
concerned and accordingly as a policv decision, 1t  has
been decided to transfer keepina in view the lenath of
service at a particular station of those who are posted
at headauarters for 15 vears or more. 1 do not find anwv

uraent administrative exigsncy in effecting transfer

cAuring the mid-academic session.
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L. Howewer . apart from the mid-academic session.,
transfer which has been resorted to cannot be interfered
with in  Judicial review in absence of anv established
mala fides or wviolation of the statutory rules. This has
te  be ensured that if the applicants are allowed to stawv

till  the current academic session is over., thev should

if

aive  an undertaking to the department for their transfer
and implied relieving as on 1.4.2004, giving effect to

the sarlier orders of transfer.

15. In this view of the matter, the 08 is disposed
of  with a direction to the respondentsz that in the event
within a period of one wesek from the date of receipt of
the copy of this order if the applicants furnish to  the
respondents  an  undertaking to the effect that the
transfer would be in abevance till  3J1.3.2004  and

thaersafter they would Join ths transferred place on

T

deemed  relieving as an effect of the order of transter.,
the transfer ordered shall be kept in  abevance *Till
Z1.3.2004 ., Howsver, this =shall not. praclucds the
applicants from raising their arievance  befors The
respondents  insofar as their contention of posting  theam

o nearby places iz concerned.  No costs.,

14, Copy  of thiszs order be kept in all the thraee

O
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