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Aro.iii::.:ari t 

,i1i:::t(::lerI t; 

0 R D E R (ORAl.. 

AS the matter involved in tfl;e; lJ(:5 is tcjuri:jed on 

identical fat:ssnd .iuestjon of lat. t;hcse DAs are ba:i.nci 

::i I r)ii.(J of bv this c:::ircIrncirI 

2. ..A 	oreliminary obect.i.cn 	has been ia.i.seci 	by 	the 

r,oridents 	to the effect: 	that 	in a matter of 	transfer no 

;:rnrnor1 	cause 	of r&'st::i c)n 	can 	said 	to 	1i.\IC accrued andas  

such 	under 	Rule 4(5) 	of 	the 	r:eritt a]. Adriiin istrateie 

Tribunal 	(Procedure ) 	Rules, 	1987. 	the cresen t OAs are not 

maintainable On 	the other 	hand 	it 	ha::; been 	stat.:r.d 	by .. 

the 	learned 	counsel of 	aor.t.icants 	Shri C.,Hari, 	:Shan ken 

that 	as 	the 	r- esooni chn La 	have 	eassed 	C. 	(.;QflhIIlOfl order 	of 

transfer 	and the challenne to it 	i. On identical 	leCia.i. 



.- 	
- 

issues effectirici transfer in the midst of academic 

sass ion 	I 3J11 SatlSf led that 	the oi esen t OAs are 

maintainable under Rule 4(5) of the Rules ibid havino 

corrimon cause of act:ion and to avoid mu I tiol .ic:i ti,, in the 

inter-est of :ustice. I aIioi the aoo].icatic:ns for ioinlric 

t(::'qether and overru Ia the ob ect :i on outforth by the 

ranon dents 

3,, 	toni jçarits are 	Private 	Secretar ies/Loer- 

Division Cier-ks in the Directorate General 33G. By an 

order dated 8.. 9. 2003 cool .ican ta have been transfer re:i in 

the same caoai.ty to dii ferent: ol aces. 	One of the common 

cc'ntent.ioris ra:ised by the coolicarits relvinq uoon the 

decision of the Apex Court in Director of School 

Education.. Madras & Ors, V., O..Karuoa Thevari & Anr. 

1996 C 1 3LR 225 is that the vesoondent.s have effected 

the 	transfer in the midst of the academic sassi on 

adversely affectina the studies of their children. 

4,. 	By referririn to the qu.ide.i.ines contained in 

order dated 21.8.2003 relatinq to rot.ational transfer. it 

is stated by the learned counsel of ar>pl .icen ts that these 

trans ía rsar are to be ordered at the end of normal. academic 

sass .i on sc that the 	Govern men t amno 1 c'vees on their 

transfer are able to adrrtit their children in schoc::'ls at: 

the 	new o.Jac.:e of oost.in . 	.1 t is further con tended that 

as no uroent adrnnistratve exi.ciences e>(lst. the 

transfer shot.td he keot oended t:il 1 the cur- rent academic 

cession is ova 

NJ 



One of 	the contentions cutfc'r- th is that thouch 

there 	exist vacancies at the near- b..' 	ciaces. tr-anisfer 	of 

the 	female 	staff tot an- off 	ciaces 	in difficult 

c::ir,dit:ii:::ins 	is not 	in 	the interest: 	of either 	the 

admin istr-at:ion or 	the cubi Ic 

The learned counse.t of a,orl:ii::::3.nts rfers to the 

fc:ilio'Ino dEi.sons of the Ace:x: Court to contend t:he.t 

viol atm-ri of n-ij:ji1ir;es renders the transfer cunitJve 

	

ii 1981 (2:) SC::C 72 	Shanti Kumari v. Reqional 
Deiuty Director Health Services.. Patna & Orsz 

(2) 	1993 ( ... ) 30.0 148 	Ra.ieridra Roy ,.-. Union of 
India & Anr 

7,, 	On 	the 	other 	hand. 	Shr.i 	8 ..3. Jam. lear- ned 

o c..'ui,ei. 	of 	the 	r- escondents 	con test:ed 	the C:fs 	and 

ye herrien t .1 i 	c.'cosed 	t he 	con ten t.i on s .. 	rc:co rd .i rio to 	S hr I 

.Tain, 	as 	a 	conse::.juence 	of 	Lr-anc icr 	of 	ad..ninistr-ativa 

cc:ntrol 	of 	SSB 	I rorn 	the Cabinet 	Ccc: retariat to 	the 

Ministry 	of 	Home (ffair-s,, 	the oroanisation 	was deciare:::i 

as 	a 	border 	nuar- dirio 	for- ce., 	As 	ci 	c:onseauenc.:e of 	this 

chanqe. 	the 	offices 	of 	the oroanisation 	in the 	old 
'4 

J.ocatic:'ric 	in 	HP., 	Fa.ia.sthani -, 	North 	East., 	Jarnrnu 	ct::.: -. 	were 

ci,. osed 	and 	cc rson n ci 	'Ac n- c 	dcc]. oved 	in 	n e' a reas 	of 

':::ce r- at :i on ,, 	As 	a 	cot .i ':::v 	dcci si c'n 	I t: 	has 	been 	dci::: I ded 	the t: 

the 	officials 	who 	have cut: in more than 	15 yea. n-s 	of 

:yr'\/'Ce 	at 	the 	headauarters 	shc'uld 	be 	rciace::.I by 	the 

ce':::'o]. e 	deci..oved 	in 	the 	field 	to 	st:r- ik€..a 	balance bet,i'eeri 

the 	ce ..;nne 	ostedir 	the 	field 	and 	heed:.iusrtera.. as 

this had led to resentment in 	the 	field staff 	for c'::'at:ino 

in 	headouarters.. 	The: 	de':::Is:i':::'r, 	un iformiv 	taken., doe::; 	not 
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suffer 	f r oni 	cmiv 	i,flcla f i d e s or vl':::'iction 	of 	atati..tcrv 

r,  [A 1. e:s 	wh1ch 	is 	the only scooe of •udi.cial 	reyi.eu 	i 

cases ci-  t.rr.riaf ei- 

8 .. Hc:''Air'/e r • on 	b 	.i no 	<:.:cin f r:..ri t:ed 	by 	me 	as 	to an i 

uront 	any' admriinj:.trat:i,ve exinenc:v 	to 	resort: 	tc:: tie 

transfer-  i ri 	the mi..ist 	of 	the 	,3ç.:adffl3c 	se.::,i.cn .. th( 

lea r-  rl ed COUH se 1 of resuon den 1:s 	I a 1 rI. v 	ata ted 	t hat. 	I. ri the 

event the transfer is 	to be 	keot 	imi 	abeyance 	Li tI. 	the and 

of 	the academic session. 	deemed 	rel....evino 	chou id be 

ordered with 	an undertak:inq to be furnished by each of 

the cool. Icen La. 

'[f j z 	]c.arn.:ii 	e., I 	c:'f 	ncsm:)cii:J;$.n t: 	•, 

on tsan 	ob.ie ci...T c n:int he :;e c f 	0A 	No •. 2392/2 0 0 3 	b\.' 

cc:'nte.ridrin that the relief raved is for cfuashinq the. 

t::ransf er order. 

If). 	I have.arefu.ilv c:c:ris,iiered the  

conl:ent.i':'ns 	c:f 	thr.l oart:i.es and oeed the rnat€..r lal 	rin 

In so far-  as the claim of the ar.:olicanit in 0r 

No.2392/2003 is concerned., in one of L.he orounda. the 

aoo 1 i can t '-rv 	ti ken the ol ec of mid ac:adern .i c seas .1. on 

transfer. 	such., siiii.i.13. ......::iirect.on C&fl be ocesed as in 

the o t;he r' t'.ic C:iAs 

I.J.. 	The .f:j  lowinio ohserva.t.ici 	havr been mnde 	Lv 

t he riex Con r t in, the case cf Karu ooa ( sri ore 

:2.. The Tr:ibunal has erred in 	law 	in 

hol....iinio that: the resoondent: emo lovee ol...!Oht: 	to 
havebeen hea r- d be fore. trans f' e. .. 	No 	law 

n-ear! 	m;an emoi.ovee to be heer.::J beiore 	his 
'tr- arisfer wheni the au'thori t:ies make the 	t:r:i.nsfer 

- 



for the exioen'::..i. of administration. 	Hcieyer 
the 	.Iearne:J ccL.!nsel 	for the 	resoc:n den t:. 
cc:ri ten ckd t ha t in view of the f ac t 	I: hat 
rl:Z)Qfldeflt a children are strudvinu in school 
the transfer should not have been effected 
dt...irin midacadernic term. 	Althc'uoh there is no 
such r'i.e., we are of the view t:hat:, in effectinq 
transfer. 	the feel: that the chi..irari of an 
emolovee are studvinq should be qiven due 
i, \ eqht 	if 	the exi.oenciea of the ser V1c:e: are 
not. urqsrit,. 	The learned ':::ouri:sel arreaririq for 
the. aooel ]..ent we a unab].e to noint, out that 
there was :suc:h I..irCnC:V in the present case that 
the emir)io/ee ccu.ld not have been accommodate.::: 
till the end of the ow rent: academ.tc: .e:1i 

therefore. while settinaaside themni I in U 
':::'r:ir 	':::'f 	the 	'rr.iri_.ria.l ., 	Jir;e:;t 	l::itt: 	the  
appellant should n,  it I  ffe 1: the transfer  
the end of the current: academic ve:r. 	The 
appeal is at I. owed accord Iii q ]. v w I t h no c' rUe p a s 
to cost:s 

12. 	I f one has ronard 	to the above.. whi 1 a 

effectinq tr-.......sf€r when the c:h.i]:Jrri of an emolovee are  

at.rLis.riri 	and in the midst of a:::adrriic sessicri ., the 	sam's 

should 	\Iriqh while orderi.nci transfer of a G'::'verrirnent: 

:srvant., 	Ti there is no urrient exiciericv of :serv.i'::.:e,, the 

transfer should be h:,ept: in abeyance i::ill the end of the 

current: ',:tCc5dfli.tC session. Admittedlv. the current: 

acadam i. c seas ion will be o'e r on 31st Ma pc: h of eec: h Ve r 

.1.3. 	Hav.inn r'eqard to the aforesa:id ratio. I 	have  

scIri ri ad throuah and deliberated ii OOfl the reason a for 

10 	 Iqenc:v 	the on 1•'., reason is t: hat staff nos ted at the 

b':; rde r areas have resen tmen 1: in so f a r as pos 1:1 n q of  

amp tovees in heedqr.!arte is for rrinr a than 15 veers is 

concerned and acccir:::tinqlv as a policy decision, it baa; 

Lendeci.:ied to transfer keenri nq in view the. 1 enqth of 

service at: a narticu tar stat:rIon of those who are uoste.d 

at heaciciueri'ers for 15 veers or more. 	I dci not find art' 

urnerit administrative zjq,cy in effectirin transfer 

durriCri the mid-academic session.. 



 However. aaar t I L011 	the 	iirii:1 	i::.:aderriic: session 

tiarisfer which has been resorted to 	can not 	be:: 	inter- f er- ed 

wI tb in -iudicial 	review 	in absence 	of 	any 	est:a,bLi:r:,h:d 

male tides or 	\-oi.ation 	of the 	statutory 	r-ulee: This has 

to be ensured that 	if 	the earUcarits are a llowed to 	::,5y 

t. 1. 1]. the cu r- r- eri t 	a.:adem i c sees ion 	is over. 	t hey a hoi.i 1. d 

Ave an uridertak.inq to the deoartrnerit 	for their tr'anafer 

and irnriied rellevinc1 as an 	1.4.2004. 	aivinci effect t: 

the earlier orders of 	transfer .  

In this view of the matter,, the Oi is disoosed 

of 	wi t:h a ....I rect:iori to the resoonden tS that in the a-ian t: 

wi. thin a ner iod of one week from the dai:e of r- ac ...at of 

the c:or:>y of this order if the aaaiicarits tur- n:ish to the 

resaondenta an underta.k i.nci to 	the effect that the 

t ransf er 	wu 1 d be in 	abi vrica till 31.3.2004 and 

t:her- eaf tar they woui.d Thin the transferred olace on 

deemed relievinu as an effect: of the order at 	trariater ,  

the 	transfer- ordered shall be keut in ebevarics: tJ I 

31.3.2004. 	However. 	this shall 	not: a ra':::lude 	the 

aopl..i.c:anl::s 	from 	r- a.isi.nci 	1::hei.r 	(.1r'ieiyr)(:e 	I:)ef::riE 	I.:he 

r'€s:a'::ridenta insofar as thei r contention of r)catInci them 

to nearby a laces is concerned. No costs 

l ) . 	Cony of this or- i:Ier- be Rent in all the three 

!~~. Rlk~ 
I 	Shanker Ra'ii.. 	j 

Member- ( 	) 
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