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New Delhi this the 17" day of M A6
Hon’ble Mrs. Meera Chhibber, Meniher H
Yogesh Kumar ACIO, Grade |
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Govwt. of India, Sura) Nagar Noith,
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(By Advocate Shn Vivek K Goval )
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L. Umon of India through Sceretary,
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Joint Director N,
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Govt, of India, Shillong,
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shn D P Simha,

then Deputy Director,
Subsidiary Intelligence Purean
Minstry of Home Afiairs,
Govt. of India, Shillony

4. P.T Bose,
Assistant Director (1),
Subsidiary Intelligence Burens,
Minstry of Home Affairs,
Govt. of India, Shrllong

Applicant




5. Deputy Central Intelhigence Officer i1.5)
Subsidiary Intelhigence Burean,
Ministry of Home A ffarrs,
Govt. of India, Shillong

. Respondents
{By Advocate Shn SM. Anf)
ORDER{ORAL)
3y this OA, applicant has challenged adverse remarks for the year
2001-2002 and the order dated 30.9.2002 whereby s representation  has
been rejected. It 15 stated by apphicant that on 21.6 1999 he was transforred
to Shiltong and posted al Nongstom out post from fuly 1999 t0 24 1 { 20600
and w.e.f. 30.11.2000 he was posted m 1.9 branch Subswdumry Intelligence
Bureau’s headquarters Shitong,
2. Vide Memo dated 7.6.2002 appheant was conveyed adverse remarks
and overall grading below average w bis ACR for the year 2000-07 1f 15
submitted by applicant that durmg the period of report Shnr 8K Gupta,
DCIO-LS SIB Shillong was his reporting authonty, while Shri P Bose,
AD(D) was reviewing  authonty and  Shn 130 Smha, DY) was
countersigning authority. Counsel for applicant submitted that as per the
Govt. of India’s OM winle wnting report, speciite incidents have to be

mentioned n the ACK but no dhistrations were aiven winke wrihing, adverse



remarks. He has also subnutted thal reporting officer Shin 5 K Gupta was
biased agamnst apphicant. No guidance or traiming was given o apphcant,
when he jomed m LS in November, 2000 No  char and table was given to
m, so that he could start his official work When he asked for o, he was
mnformed by Shr Gupia either to sit in the Trang Cuest house or roam in the
markets of Shillong aity without any ofheial assignment, as a recult of which
applicant had to spend most of his ime in the office canieen which shows
how the applicant was humihated and msulted by the smd Shn Gupta No
shortcomungs were pomted out to him and the said Shn S K Gupta having 1l
feeling, mstigated Shri P Sinha the then Deputy Director {8) as a result of
which Shri D P.Smha, DD(S) 1ssued a memorandum to appheant threatening
him of departmental action under CCS{Conduct) Rules even though he was
not the disciphinary authonty of the appheant.

3. Bemg aggneved applicant gave tepresentabon but till date s
representation on the said ssue has not been decided. The sad Shn
DD P Sinha 1ssued another Memo. dated 6 %2001 on untounded and baseless
allegations. Applicant gave his explanation bul no order was passed on the
said explanation. Apphcant requested on S 112001 to Shn D P Sinha,
DD(5) for sanctioning newspaper because that is required for detaled

information about the region so that he may do his duly of pathenng
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mtelligence efficiently but instead o <anctinming the sard Shr 1) 12 Smha,
DD(S) asked the applicant, first he should show nlerest 1 work then all
faciliies would follow. Agamst this also, apphicant gave representation on
12.11.2001 but the same was not rephed 1o Inally appheant cubmitied
representation to Director {Intelligence Burean) on 26 11 2001 but on that
also no reply has been filed till date. In other words, appheant has submitted
since no facilities were given to him, he could not do his work effectively, as
such adverse temarks are not suslamable. The same may accordingly be
quashed and set aside.

4. In order to substanhate malafides counsel for the applicant  submitted
that cash compensation claim i hea of duties performed by him talong with
other staff members) on holidays were forwarded by Shri S K Gupta bt
even that claim was wathheld by lom m an arbitrary manner m order Lo cause
apphcant a substantial financial loss. He has also submitted that Mt Gupta
was not competent to wnite the ACR of applicant for the year 2000-2001 ac
he had worked with him for less than 3 months, yet Shn Gupta wrote his
ACR by exceeding lus powers/junsdiction with the abject to victimize him
as he belongs to a low caste. Beng aggrieved applicant hiled a memonal
before the President of India followed by reninder dated 23 4 2003 but il

date no decision has been conveyed to applicant on bis memaonal He also
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submitted that since no largel was assigned to um, adverse remarks are
without any basis. The same may accordingly be quashed and sel astile

5. Respondents have opposed this OA They have cubimitted that Special
Director is competent authority to decide the representation of apphcant but
since there was no substantial matenal to expunge the adverse remarks, the
competent authority has decided not to anterferc mn the matter and has
observed that adverse remarks would stand. They have explained apphcant
has been transferred  from SR Shillong to SIB Chandigarh on his own
request. He has even been promoted as DO on 279 20038 g SIB
Chandigarh. On merits, they have submutted that applican! has all along been
a non performer. Therefore, illustration of specihe madents as regards his
performance does not arise. On several occasions he was verhally advised to
work and also given in writing, to improve lis performance {copy of memo.
dated 6 8.2001 is annexed) Moreover m his representation dated 23 82001
applicant has himself admitted about jus non performance, therelore, nothing
more need be stated. They have dented that Shr S K Gupta was having 1l
feeling against the applicant. ‘They bave explamed thal m fact applicant had

preferred a wrong claim tor grant of addibonal HRA giving a parhcular

address of Ambala City and on enquiry 1t was found that no member of

annlicant’s family was stavmg therem  Theretore, hmding the appheant’s
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claim false Deputy Director took an adverse view and desired an explanation
as to why action should not be taken agamsi tam lor clammg add! HRA but
no charge memo, under CCS{CCA ) had been issued by the DI(S) as alleged
by the applicant. Applicant was issued Memo dated 6 8 2001 to tell him that
he had not submitted a single report from the date ol yoming at SIB Shillong,
Since applicant was having long experience no gundance for performing the
duties was required. In any case if he had any dithiculty, he could have
asked the officer concerned butl apphicant did not do ANy Work smee joining,
at SIB Shillong and he spent time only making representation on certam
factiiies and alleging baseless atlegation agamnst semor ofheers, (f semior
officer asked him to show some interest in the work it cannot be objected fo.
Even the memo had no effect on his performance. te did not listen verbal
nstructions and whenever he was asked to do something, he made
representations against semor officers. Since applicant did not do any duty
and there was no instance of performance, the question of warning or
reprimand or displeasure of department could not have been issued

6. As far as cash compensation 15 concerned. Thev have explamed since
appbcant was not domg any work even on workime davs, there was no
question of grant of cash compensation to fum for simply eommg, to office

on hohidays specially when be has himself stated that no target was given o
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him. Applicant has not explamed why he was coming to othce on holidays,
The allegation of being biased against Shri & K.Gupta { who has since
expired) is absolutely baseless. They have submitted that jate Shr 5K Gupta
had wnitten ACR of apphicant, for the period from 1.4 2001 to 31 3.2002 as
he was the supervisory officer of applicant. The reviewing officer had
agreed with the views expressed by reporting as officer was 1 total non
performer. Applicant’s representation dated 1.6 2087 has been turned down
vide SIB Shillong on 30.9 2002 hut the memorial dated 11 10 2007 1 harred
by time. They have thus submutted that there is no merit in this OA The
same may accordimgly be dismissed
7. Thave heard both the counsel and perused the pleadings.
8. For the period from 2001-2002 applicant has been given following

adverse remarks:

18 Abﬂuy for collection of mtc!hgz nce | Indifferent  to  utilise his |
or for performance of  other | ability

. jintelligence tasks/enquiries. | ]
2. Achievement i rasing | Yel (o open his account |
| |Sourceseomacts .
3. Ability o assess wnd  evaluae | Nothung worth mentioning
i information
P4 Capacity for any ofher mtd‘wavce' Nothing to wnite §
| jgssignment
5. | Intelligence and understanding , Ym to prove hig |
] e understanding

6 ; Industry - -do-
I
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7. [ Gist of good qualities  and | Indifference towards work
| shortcomings
1 v T

8. COverall grading

9 Respondents have annexed memo. dated 259 2002 to show that tus
representation dated 18.6 2002 aganst adverse remarks for the peniod 2001 -
2002 was considered and rejected by the competent authonity. Simularly page
23 of the counter affidavit shows, that appheant had limselt made a
representation for his transfer to Chandiparh and his request was duly
recommended for consideration vide letter dated 28 11 2002, They have also
annexed Memo. dated 6.8.2001 wherem DCIO LS had mformed the
applicant m writing, that DI SIB Shillong has desired apphicant to explan,
as to why he had not been able to submit a single teport from the date of
joining at  SIB. The very fact that appheant was asked (o explain the
reasons for his dismal performance and to  activale himselt m the field
henceforth clearly shows that since apphicant was not pufting any reports he
was advised to activate fumselt in the filed, meanmg thereby that apphcant
was advised even in wnting for activating himself. [n reply dated 23.8 200]
to this memo appheant had himself stated that s performance might not
have come up to the desired level as he was new lo the area and it fook
considerable time to famlanse with the developments, local langusge and

Hindi language was not much of use m Nongstomn area. There was no statf
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knowing, local language, who could have hielped b in fus periormance for
acute shortage of staft and absence of vehicle, he had heen covering only
bottom developments in west khasi lfis distriet with hmited wirastructual
support available to him. This clearly show that apphicant timself felt that
his performance was not upto the mark He onfy tried 1o give excuses for fus
non performances, therefore, the adverse semarks cannod he wmd to be
arbitrary. They are supporied and based on asspssment o appleiant’s
working, abiliies at Shiltong, Applicant has tred fo shift s responsibiity
on others by stating no duly was assigned to Bim by semior officer and at
present there is not much scope for 1.5 work at Sinflong sunply to state that
as he was not knowing local language or there was no stalt knowmng, local
language, he cannot absolve tumselt {rom his officnl dutios, tor which he
was posted at Shillong, 1 he was not provided char in the otfice, he could
have taken up the matter with the seror afficer but this i< no reasen for not
doing his duty. In fact having been i 1R he was required fo mic up with the
persons and collect the intelligence reports 1 seems he spent his time 1
giViﬂg reprcsemaﬁon after re;\rr:u-cn::a:iun which e evident from his own
averments without downg any duty wosth mentionmg  Appheant having
worked with the tespondents for suthaently fong peniod  ought to have

known the duties attachied to the post he held I ease | he had any ditficulty
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or needed some help in underdanding the mackzronnd of that siea, he
should have taken help from fis sentors mstead of making, representations
against them on one ground or the other

0. Applicant has alleged malahdes agamst officers but he has not been
able to show any justification as to why Shii S K ¢ wipths wonld he biased
against lam. At one place applicant ststes Shii 4k tiipia instigated the
Deputy Director and at other place he states Shii Gupts had recommended
his claim but the Dy Director withheld # Applicant must be clear in his
own mind as to who was having the bins Al this unetire 11 would be
relevant to refer to the case of ¥ 17 Royappa Ve State of Pamil Nady
reported m AIR 1974 (A1) page 554 [y the above esse the Hon hlg
Supreme Court held that the burden of establishine malafides very heavy
on the person who alleges 11, The allegations of malatides are aften more
casilly made than proved, and the verv <eriousness of such atlegations
demands proof of a high order ot credibulity  Thus malafides cannot b -
proved merely by making bald statement but one who alfeges it must fay a
foundation to prove the same by giving instance  In the nstand CHSE 110
foundation at all has been tard down 5= o why sl the officers nght from Sh

3. K. Gupta DCIO to Shr D P Smha DIHSY would he brased agamst him

Interestingly even though in the petition appheant has atleped malafides
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agamst Shri S K Gupta by saving he was having, 1l tecting agamst him but
the said officer has not even been made as o party by name. On the contrary
applicant has impleaded Shri 7 Bose, Asstt Dijector ity and Shn
D.P Sinha as responaents hy e Nothing has been proved on record to
show why Shn D.P Smha was iased agmnst him { am, therefore, satisfied
that no case for malalides has heen made  cat by the apphoant. On the
contrary, from the Memo 1t 15 clear that otticers hsd informed him even in
writing about his non performance ey were well within therr nights to cail
apphicant’s explanations, if he was not perfornung, lus duties or if he had
submuited false claums. By o streteh of imagination # can be stated to be
illegal memos.

11. Respondents have mfact produced onginal files also perusat of same
shows that his case was duly considered by the avthemitios bt simee the
remarks: were based on record and looking at the non performance of
apphicant, the competent authonty decided not to mterfere m the matter and
mantained the adverse remarks.

12. In any case, the work of an employee can besi he mdged by the officer
under whom an idividual works, sitting m court here, we cannot decide
whether apphicant had performed his duties or not 1 officers were of the

opimon that apphcant was not perfonming his duties and <o long, the remarks
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are based on the matenal avaslable on recond 1 de
calls for i such matters
13, In view of above | find po nyend an this (A

disnussed. No order as to costs

| e

{ Mrs, Meern Chhibhen)
Member ()

n
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el Pk any iderterence

he same s accordmg by




