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CENTRAL AOMINISTRATIVE TRIBUNAL
PRTNCIPAL BET{CH

o.A. NO,?2A612003

lrleu Dethi. this the Z4Lh day of August. 200{

I.{ON BLE SHRI .IUSTICE V.S. AGGARWAL. CHAIRMAN
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Mr. K. M. Anees*l-,1.-Haq
Deputv Dit^ec:tot
Afl India Radio
Par'l iamerr t Street
Neu Delhl. Appl lcan t

d'}

(By Advocate; Sh. B'S.Mainee)

Ver sus

Uniorr of lrrdia through

| . The .$ecretary
Ministr y of Information & Brr:radcastirrg
Shastr I Bhawarr
New tlelhI.

The Chie'f Executive Officer
Prasar Bharati
PTI Bui lding
Parl.iament Street,
New De1h1. Resoon derrts

(By Aclvocate: Sh, S.M. Arif )

oRDER(org}).
Ju:cti.ce V. $. Aggarwal :*

Appl icarrt ( K. M. Anees-UI-Haq ) , who 1s a Deputy

Direc;tor Gerreral in Ooor'darsltarr Kerrdra, had been

serveci wtth the followi.ng chargesheet:

"That the said Shr I K, M"

Arrees*Ul-Haq. while 'furrctiorrirrq as a
oublic servant, 1n the caPacitY of
0irec [or and subsequerr tly as. tleputy
Director General at Door clarshan Kendra,
Barlqalc,r e! betueen Oecember I 991 and
March. I 995' had comnri.tted grave
miscotrduct by approvirlg certairr spc,nsored
ser ials wi thout fol lowl rrg the laid down
procec{ute arrd therehq showed urrdue
favours to the Producer's c,f the seri.als
rrrho were able Eo uti li Ze the F ree
Conrnrerclal Ti.me, provicled to thenr by the
DOK.

Bv the above acts, the said K.M.
Arrees-Lf1-Haq failed to mairrtaln absol ute
i.ntegri.tv. devottorr to dttty and actecl in
a marrrter'unbecr:mirrg of a 6ovt. servant
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arld lhus vlorated Rure 3il)(i), s(r)(iiiand 3, ) ( i1i ) .f the cerrtiai ii;iiServices (Conduct ) RuIes. I 96rr. .,

?. Orr basis of the same. clisc,ipllnary
proceedings had beerr ini tia tecl agairrst hirn. The

disciplinary authority trrereafter imposed a penaltv .f
reduc,'tiorr irr ttre pay by trrro stages f,:r. a period of one

wlth stipulatron that he wllr. not earn rncreme,t
the per'iod of reductiorr arrcJ that c,ri expiry of

of

year

dur irrg

v

such perr'd. reductl0n wl1r not have the effect
postporrirrg hls future irrcremerrts.

5

arrpl ican t
penal ty.

By vlr tue of the present apfrlicatl.on.
seeks to assail the orcler imposirrg the said

4 " Sorre of the other facts can also be

derinea Led for the appreciation o.f tlre question irr
controversy. The appricarrt was workl.rrg as Director
arrd Ihereaf ter as Deputy Director GerreraI. D..rdarsharr
Kerrdra, Bangarore between Decenrber" rggr and March.
1995. He is. arregecr to have c.mmittecr misc,rrcruct
whi re approvirrg cer tar n sp.rrsored ser iars wl thout
following the laid down pr.ocedur^e and thereby showed

urrdue favours to the rrroclucers of the serials. h,hlre
f.rwar dirrg the case file .f the appricant to
Respondent No. r. the cerrtral Bureau ctf rrrvestigation
('l'or sh,rt cBr') recornrnencleol .for i,itiati.n of maJor
penalty proceedlngs agalnst the appllcant and the
cerr'tral vigilarrce c.rnmissir:n (for short .cvc-) while
terrderirrg therr firsL stage atrvice, also approved the
recorrrilerrrlations of the cBr. Thereal"ter the
chargesheet was served on the appllcant. The charges
were derrled by the applicarrt, Regular departmental
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inquiry '.ras irritiated. The irrquiry o'f'ficer submitted
a reoor t that the charges were not proved.

Thereafter. it h,as S€rrt to the cVC for sBCOrrd stage

advl.ce. The discipltnarv authority disagreecJ rrrlth the

f indi ngs of the inquir y. r:'f f icer firrc.l accepted the

advtce of the CVC for imposlliorr o'f a sultable major

perral ty. Note c,f di sagr eerrrent uas s€rrt to the

appltcarrt. After receiving ilre representatlon of the

appl icarrt, the case was again examined arrd his

representatl0n hras rejected. The matter was referred
to Urrion Pubric service commissiorr for advice, rrr the

IIght of the firrdlnes drrd taking tnto acccrLlnt aIl
factor s, tlre abcrve said perralty had beerr irnposed.

5. The appl.lcatiorr is bei.ng corrtested.

6. Besides other argunrerrts. Iearrred counsel

for the appllcant has conterrted that ln the Dresent

case. the irrquiry officer had exoner.ated Ure

appllcant. When t,he nratter rlent to the UpSC, i.t had

also held that there h,ere no rnala fldes in the act of
the appllcarrt. However. the disclpllnary authority
corrtt"over t"ecl the same and concruded that Urere were

nrala f ides irr the act of the applicant to show undue

favour' to the producers, Therefor-e, accordlng to the

Iear ned c:ounsel before imposl.rrg the penal ty, the

resporrderrts shourcl have rnade avairabte the advice of

the I-,PSC for proper represerrtation errrd consideration.
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1, Admittedly, thrr advice of tlre UpSC had not

been grven to the applioarrt trefor'e ttre lmougrred or.cler-

tr,as passed. In the f ar:ts r:f the preserr t oase, the

contentiorrs of the applicant carrnot be l.grrored. The

UP.SC 1rr its advice hacJ statecl:

"3.7 lhe Commlssion observe that
it csrrrrot be proved 'fr-orn the available
facts that the CO has shown any undue
f'avr:ur to arry prc,ducer during his tenure
as Dlrector/DDG 1.n the Kerrclra. However.
it is proved that he had allowed the
telecast of sorne of the sfronsored
serials/progranrmes wi t-hout following theproper procedure lairJ dowrr by the
0eoartfrent arrcl thus may be
unlrrtentlonally favoured some of theprotlucers of the serials who rrrere able to
util.lze the free comrnercial tlme provlded
Lo therr by tlre DOK, The Commissic,n
observe that since no malafldes have been
established against the CCt arrd charge is
proved to the exterrt of not fol.Iowing the
pt'ocedures laid dcrwrr by the Oeptt. "

8. The dtscipllnary authorlty while passlrrg

the impugrred or der heItJ;

"(v) It 1s frrovecl frorn available
recor ds that Shri Arrees*LJI-Haq had
aIlowed telecast of some soonsored
ser ials/progr-amilles irr utter cli sregal-rJ of
th€ procedure and nornts lald down by the
liepar tnrerrt. The DirecLor of thg Kendra
supervlses the rerorking of the Kendra ln
aI I respects and no pt'ogramme can be
telecast wlthout expltclt aprrroval of the
0irector. Trarrsmissiorr Cerrtr"e (DTC).
However. that cloes rrot lmpl.y that the
[tirector of a Kerrdra woulcl have fulI
authorlty to approve and telecast any
pr ogt'amme by-passing the prescr.ibed
procedure. By approving certain
sporrsored serials, Shri Haq thereby
showed ' undne ' favour s to the prcrqf Ll6€f r.g
of the serials wlro were able to utilize
the free comnrercial tlrres provtded to
tlrem by the DDK. "

9. It ls obvl.r:rus from the aforesald that
whlIe the UPSC was of t,he opinion

I
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mala ftdes attrlbr.rted to the

that tlrere were

applicant,
clisciprirrar y authority fert that it was beirrg done
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tJo urrdue favour tcr the producers. orr orre hand, Uie
lmpugned order recrtes ilrat thrs ls beirrg passed

aoceptirrg the advice of the Upsc whlle the corrterrts of
the lmr.rugned order.r a.:s refer r.ed to above, has a

differerrt story to terl. wherr such is the situatiorr.
the advice of the UPSC shc,uld be made avallable.

10. In the case of
OJH.EBS V. Lg. AGSAITIb'A1...&N8 ATOT}IEE. I 9 9 3 SCC ( L&S )

109' there h,as a little differ-errce. The concerned
off lcer rrai beirrg deaJ-t with nrisappropr latiorr of bank

l'unds' rhe i rrquir y of f lcer. had exorlerated him. The

repc,r t of the central Vlgirance comrrrlssiorr had not
beerr -supprled. The supr-erne cour-t heltJ that it should
have beerr supplied. The flrrdlrrgs read:

g

"S. I L h,as urgecl Uratcopy crl' the i.rrqulry report having beens.upplied to the respondent Lhe r ule L,as
corrpl led rli th and the Hl gh Cour t
commi t t.ed an error in colriing toconclusion that pr lnciple of nituralir-rstice was vi*ratecr. LearrrecJ Additi.nalSolicl tor General urged that the
pr irrciple of natural justice fiaving beerr
i ncorporated ancl the :;ame having beenobserved tlre Cour't was rrot justitied irrnrislrrterprettrrg the rule. The Iearrredcounsel urged U-rat ttie Bank was very fairto t,he resporrdent arrd the discipilnaryauthor'ity after application of rnirrrJ andcaref'ul arralysis of the maLerial orr
r ecor d crn i ts L)wn eva I ua t i orr ,urrlnfluerrced by the CVC recooimerrclation
passed the order. It was emplrasisetJ thatlf the exerclse woulcl have beennrecharrical the disciplirrar y authoritywould not have dlsagreed with CVCreoorrmerrdatiorrs on punishrnent. Learnedcourrsel submlt ted that, lrr any case. the
cJi sci pI i rrar y au tlror i ty havi n g passedcletall.ed order dlsousslng ever.y material
c,rr r'ecord and the respc)lrdent havirrg f iledappeal there was no prejudice cauied tohirr. None of these submissiorrs are ofarry help. The orcler 1s vltiated notbec;ause of mecl-rarrical exercise of pouersor for non-supply of the lrrqulry reportlryt f-or relyirrg arrcl actirrg on materialwhich was rrot orrly lrrelevartt but couldnot- have beerr Iooked i rrto. pur pose o.F
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suppllir,g documerrt is to c:ontest itsveraclty or glve explarratiorr. Efiect ofnorr-supply .o'f the report of Irrquiry
rlf f icer before tmposr ttorr of purrisrrnrent
rreed not lre gone irrto rror it is' rrecesiuryto conslder val:Ldity of .sub_.rule iSl.But rrorr-supply of CVC recommendationwhlch was prepared behlnd the back 

- 
of

r esporrderrt wi thout his par ticipation, andc,ne does trot krrow on what nraterlal whlchuas rrot only sent to the dlsciplinaryauthorlty but was exanrlned arrd reli.ed on,was cer talnly violative o.f procedural
safeguard and contrary to falr'and -iust
irrquirv. From ilre Ietter pr"oduced bv-lne
I'esfr,:,ndent, the authenticl t,y of whlctr hasbeerr verlfied by the learrrerJ AdclitionalSollcitor GeneraL, it appears the Bankturrred down the 

'equest o'f ure .esporldentfor a copy of CVC reconrmerrclatlon 
"= 

,;if,*
cor'esponderrce rrrith the central vlglranceComnrisslon ts a prlvileged communicaii"nand r)Errrriot be forwarOecl as tfre ii,l.t*.passed by the appolnting author1.ty dealswith the recomrnencJation <lf the CVI wf,icfr1s conslderecl suff iclent,.. Taklng actlonagalrrst arr employee orr corrflderrtiar
documerrt whrch 1s the f.urrdatr.n oi-oi.r..exhibi ts complete rnisapprelrension aUoutthe procedure that ls requlred to bel"oIIowed by the disciplirrary authority.May be that !h* disclpllnary authorityhas r'ecor cled i ts owrr f inclings u,,.J 

-i i *"vbe coincidental. that reasc,nfng and nuJi,rrf retur rrirrg the f inclirrg of guiit---u.*
sante as ln the CVC report but it Lrelng arnater iaI obtai rred behlrrd back c,f [f,eresporrclent wlthout his knowledge -or
supplying of arry copy to hirn th; High
Cour t i n our opi n lon dI d not conrmi t Jn yerrc,r irr quashlrrg the or der, Norr_supplyo'r' th.e Vigllance report raras orre of ' tf,*gr ounds. fakerr irr appeal. But ttlat was sobecau-qe the respondent prlor to **i"i*"o'f the order .passetJ by the cliscipi iu*rvauthor i ty dld rrot have any occasl.orr tokrrow that CVC l-rad submitted some ,*poitagalnst hIm. The subrnisslon of if,"Iearrred Addi tiorral srrrici [or Gerrerar thatCVC recofilrnerrdation.-s are corrfldentiai.copy of which, could rrot be suppfieOcarrnot be accepted. Reconrmerrclatloni ofVigilarrce prior Lo irritiation of,procssdlngs are different than CVCreoommentJatiorr whlch rr,as the basis of if,*crrder passed by the rjiscl.pirn.i.vautliority. "

t l. Similarly irr Ure case of ttANAgLNG

v. g.*_-uruNAME

Auo.,.,9Tl{ERs. r 993 scc (Las) r r 84, it was hercr that the
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r'eoor t of the inquiry of f icer slroulcl be suppl ied.

ls arr esserrt lal part of the reasonable opportunlty

oorr'l:e:it. The Supreme Court ireld:

"26. The reasorr r*hy the right t<:
recei've the repor t. of the eirrquir y of f icer
is <;onsi.dered an essenttal part of' the
teasotrable oppot^turrity at the first stage
and also a pr lnciple of natural just i.ce
is that the firrdirrgs recorded by the
errqulr y off lcer f c.rrnr an lnrportant
tnater ial befor e the disciplirrary
authorlty whlc;h along wiLh the evidence
is takerr irr to oorrsideration by it to come
to lts concluslorrs. It Is clifflcult to
say in advance, to what extent the said
flrrdlngs lncludlng the punlshnrerrt, lf
arry, recommendecl in the report would
i rrf Iuence the clisclplirrary authorl ty
while clrawlng its corrcluslons, The
findi.ng-* further nright have been recorded
wittiout, consideriirg the relevant eviderrce
oll recordr or hy misconstrulrrg 1t or
urrsuppor ted by i t. If suc;h a f irrding is
to be one of the docnnren ts to be
corrs.ider'ed by tlre disciplirrary authority,
the prlnciples of rratural justice regulre
t.hat the employee should have a falr
oppc,rturrity to meet. €xglaln and
oc,rrtrovert it before he is corrdemrrrld. It
is negatlon of the terrets of justlce and
a de;rrial of fair' oppor tuni ty to the
enrployee to cons ider t he f l rr dl n gs
r ecor clecl by a th i r d par ty I i ke the
errqul.r'y officer without glvirrg the
emplo:yee arr oppor turrity tcr reply to 1t,
Although it is true that the dlsclErlinary
au tlror i ty i s supposed to ar r ive at i ts
own flndings on the basls of the evldence
r'ecorded irr tlre irrquir y, i t is alscl
equally true that the dlsclpli.nary
authority takes i nto consideration the
flndings recorded by the errquiry offlcer
alorrg with the eviderrce orr record. In
the cl.rcumstances, the fi.ndings of the
errquir y of f icer do consti tute arr
inrportant materlal before the
disciplirrary authority whiclr is likety to
irrf luerrce l ts concluslorrs , If the
etrquiry off icer were only to recor d the
eviderrce and forward tlre sanre to the
di:rciplirrary authrority, tlrat would ncrt
consti.tute any addltlorral nraterial before
ttre disciplinar"y aLtthor ity of which the
dell-nquerrt enroloyee has no knowledge.
llorlever, wherr the errquiry off icer goes
further drrd records hls firrdlngsr ds
statecl abcrve, which may or may rrot be
based (rn the evlderrce on recorrl or are
corrtrary to tlie sature or irr igrr<lrance of
i t, :cuch f lndings are an addl tlonal
mater iaI urrkrrowrr to the employee but are
takerr 1rr to ccrrrsideratlon by the

It
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disciplirrary authority while arriving atit-q ccrrrclusiorrs. Both the di.ctates of
the r€dsorrable oppor-turrity as werll ef $. the
orirrciples of nat.ura.L justice. ther.efore.require that be1'ore the clisciplirrar.yauthori.ty coflles Lo its own corrclLrslorrs,the delinquerrt employee should have an
oqqort.urrlty_ to reply tc, the errqulryoff icer'- s f irrdirrgs. Ttie cJisciplinary
author'1ty is ilren regulreci to conslderthe evidence, the report of the enquiryofflcer and Ure represerrtatlorr of the
enrplcryee against 1t. "

12. More recentlv, Ure Suprenie Court in the

case of S..N.*,, lgA.RU!-A v. UNIolf .gl INqId B._ORS_, CiviI
AppeaI No.642/?004. decided on S0, t.2004 also held:

cour ser i;;' i;;'"ooltllir'tilt'tf;3 llr:Xt
<tt' the Unlon PubI ic Servlce Comnrlssiorr
uas rrot commun ica ted to ilre appel 1an tbefore the flnal. order uas frassed.Therefore, the appellarrt was unable tcr
niake etn ef'fective representatiorr before
the disciplinar y autlrcrr-Ity as regards Ure
rrurrlshfiient lmposed. hre flrrd that the
starrd takerr by Lhe Cerrtr.al Admirristrative
f r ibunal was correct and the Hlgh Court
was rrot justifiecl irr interfering rrrith the
or der. fhereforer w€ set astde thejudgmerrt of the oivision Berrch of the
l-llgh Court and direct that thetliscipl irrary proceedirrgs against the
appellant be finally dlsfiosed of in
accc,r dalrce wi th the directir_rn given by
the Trl.bunal irr Paragraph 6 of the order.
The appellarrt may :rubmit a represerrtatiorr
wi.thin two week.-s to the dlsclolirrary
authority and we make it clear that the
matter shall be finally disposed of by
the disciplirrary authoriLy within aperiod of 3 months thereaf t,er. "

1 3. Two decisions of this Tribunal also can

tre l-akerr note of in the cases o'f M. G.g.f.AL :KBISH.Ua

MURT.HY v, U.NI9N.OF INOIA-AND ORgs , ?AOt (s) ATJ ?7s

and SHRI S.K. .PAi|P-EY v. THE- UNI9_N pF_INDIA-,AN,O..g$j$g.

2003 ( 1 ) AI'J 538, whereln srnrilar vlew had been taken.

a

r 4,

vIew. This.

was irnposed,

We fiircl rro t'e&sorr to take a rJifferent
Is for the r'eason t,hat before a penalty

t,he r epot't o f the Urr ion publ ic Service

I
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Commissiorr hacl rrot beerr suppl iecJ.

t\
f tr the precedi rrc

oaragraphs;. we lrdVe revealecl that whlle L,psc held t hat
thele were rro mala f ictes. the di scipl irrar y author i ti,
.ecorded to the contrary. h,herr suerr 1s the sltuatiorr.
it tantarrrourrts to rr'rr-appricatiorr .f nri,cr irr a prcrper.

fnarlner because there ls a materlar cJlfference between
tlre oct,i<lrr:i [aken to cause urrdue favour ancl actlons
taken withor-rt ma].a ficles.

I S. Resultantly lrr alI falrness, to give a
reasorrabr.e op6ro' tun i ty to ttre appr icarr t, a copy of the
advrce 

'f the upsc shor-rr.rj have been surrplled to hlnr
because wherr i t is rrot supplierl, he coulct complairr
that pre judice was caused to hlrn.

the

&rrd

1 6. Acoordi rrgl y, foI l.trwing the decl sion of
supl'erre cou't irr the case of s.N. Narura (supra)
keerrlng ln vrew the fact that now the advrce of

the UPSC has. beerr giverr to the applicarrt, we allow the
f,reserrt OA try passing the follourtng order:

a) 'the inrpugrred order is quaslred.

I

b) f he opi.nlorr of the L,pSC has slnce
been comrnunicated. On basis of
the -<,arle. the appllcant may make

a fresh' representaLion to the
dlsctplinary authority wlthln
three weeks and the disciplinary
authorlty thereafter would pass

an appropriate speaking order in
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accordance with law corvidering 

the totality of the facts and 
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Member (A) 

circumstances. 
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