
sI
a
i

,

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

oA NO.2lt0/2003

Nen, Ihlhi this tho ,X./ th Juno, 2l[5

HON'BLE SHRr JUSTICE V.S.AGGARWAL, CHAIRIIIAN
HON'BLE SHRr S.A.SINGH, MEMBER(A)

Sbri A.R.BhardurajAssistant Director,
Aviation Research Centne,Sarsawa, Saharanpur, (U.P.)
Resident of 33 Vasudha Aparfinents,Plot 41, Sector-9,
Rohini, New Delhi.

Applicant.

@y Advocate: Ms. Arti Mahajan)

Versus

Union of India
Through Cabinet Secretary,
Cabinet Secraarian North Bloch New Delhi.

The Director General (Security)
Aviation Research Cente,Block V, East"R.K. Puram, New Delhi.

The Special Secretary,
Aviation Research Centre,Block V, East RK. Puam, New Delhi.

The Secretary,
Deparfircnt of Personnel & Training
North Block, New Delhi.

Shri Bhagat Ranq Assistant Director
Aviation Research Cente, Saraswa, Saharanpur (U.P.)
Resident of 315/D-t6, Sector 3, Rohini, New Delhi.

Shri J.K. Jairu Assistant Director,
Aviation Research Centne,Block V, East,R.K. Puram, New Delhi.
Resident of CIIUI 88, Sector-3 I NOIDA.

Shri V.K. Naithani,Assistant Director,
Aviation Research Centne,Block V, East,R.K. Puram, New Delhi.
Resident of 52-B, Kanchanjunga ApttSector- 53, NOIDA.

8. Shri A.K. Gar& Assistant Dircctor,
Aviation Research Cente,Charbatia, Cuttaclq Orissq
Resident of H-146, Ashok Vihar, Phase - I, New Delhi.

... Respondents.
By Advocate: Shri N.K. Aggarwal for Respondents no. I to 4)

None for respondents no. 5 to 8)

ORDER

By Shri S.A.Singh, Member (A)

The applicant is an Assistant Director with the Aviation Research

Center and is aggrieved by the respondents' Memorandum dated
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24.9.2002 rejecting his representation for promotion to Assistant Director. 

He seeks the following reliefs: 

To quash the Memo No.ARCIEstt. /26980-11 dated 
6.11.2002 summarily rejecting the representation of 
the applicant; 

Quash the order dated 6.11.2002 rejecting the 
representation of the applicant; 

Quash the review DPC convened in May 2002 to 
review the original DPC held on 3.12.99; 

Quash the order dated 7.6.2002 issued pursuant to 
review DPC convened in May 2002; 

Quash the provisional seniority list of Assistant 
Directors published in April 2003 in pursuance to 
the order dated 7.6.2002; 

Direct the respondents 3 and 2 to hold a fresh 
review DPC in pursuance to the judgment of 
Hon'ble Central Administrative Tribunal in OA 
726/2000 as per the law, guidelines and instructions 
of DoPT regarding holding of review DPC; 

Direct the respondents to restore the due seniority of 
the applicant vis-à-vis respondents No. 5,6 and 7. 

2. 	The applicant was promoted to the post of Assistant Director vide 

respondents' order dated 18.4.2000. One Shri V K Naithani, respondent 

No. 7 filed OA No.726/2000 praying that there were two posts still 

available of Assistant Director and these should be filled on promotion 

and not on deputation basis, because according to 'vacancy based roster' 

no vacancy for filling by deputation exists in the roster at present. This 

OA was allowed with the following directions: 

"7. 	After hearing the learned counsel for the 
parties and perusing the records, we find force in 
the contention of the applicant that six vacancies in 
the grade of AD are required to be filled up in 
accordance with the vacancy-based roster. As per 
this roster, the vacancies falling at point Nos. 39, 
41,43, 45 and 47 are of promotion quota and one 
vacancy falling at point No.46 is for deputation 
quota. It is an admitted position that two vacancies 
had already been diverted from deputation quota to 
promotion quota. Therefore, all the six vacancies 
are required to be filled by way of promotion by 
conyening the Review DPC to review the 
proceedings of the DPC held in the year 1999. As 
regards the seniority of the applicant is concerned, 
this is required to be refixed in terms of Hon'ble 
Supreme Court's judgment in Ajit Singh's case 
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Gupra), nftich pfokao thd in calle a pcrson

belonging to SC and SIG oommrmity is appointod to
a high€r grade earlier by $ray of accelerated
promotion, the geireral category porson although
prcmotd on a later date will rcgsin his seniority of
the feeder gradp and will rank senior to the person

belonging to SC/ST cornrnmity. Therefore, the
applicant's seniority is required to be refixed in the
grade of SFO by holding arwiew DPC.

8. For the rcasons stated abovg we allow this
OA and dircct the respondents to refix the seniority
of the applicant in the gnde of SFO in pursrance of
the judgmelrt of the Hon'ble Srpreme Coutt in Ajit
Singh's case (supra) aod ther€after convene a
meeting of review DPC to rcview the proceodings
of the DPC held in thc yar 19D9 and filt up all the
six vacancies of AD by way of pnomotion within a
period of three months ftom the date of receipt of a
copy ofthis order. No costs."

3. In pursuance of these directions the rcspondeits convenod a

Review DPC ard fr,esh promotion orders were issued ot 07.6.2N2

supsrseding the earlier order of 18.4.200. In these revisod promotion

orders the seniority position of the applicant was changed and the

applicant was shown d Sr. No. 4 ufrercas in the eulier order he was at Sr

No. 2. Two individuals namely S/Shri J K Jain and Bhagat Ram

rcseondsils No.5 and 6 were pld above the rylicant The applicant

aggrieved by this change has filed the present OA seeking the reliefs

indicatcd above.

4. The respondents have pleadod that ufiile implementing the

jrdgn€nt of the Trihmal in OA 726f2W thcy were dircc'ted to fill up 6

vacancies by uray of p,romotion according to vacancy based roster by

identi$ing the roster points. Scrutiny of the vacancy based rcst€r rweal

that roster point 39, 4l and 43 pertains to year 1997 and rost€r poiat 45,47

and 49 pertains to the yar 1999. For roster points 39, 4l and 43

Recruitnent Rules applicable in the yar 1997 had to be followed and for

the three roster points psrtaining to the year 1999, the ncw rocruiment

rules had to be followed as the RRs werc changed b 1999. In 1997 the

post of Assistant Diroctors were in Grorp 'A' and thc feeder gnde of

senior Field Officer was in Gloup 'B'. hromotions from Sr. Field Officer

to Assistant Director was then through a merit crm selecdion by arreging
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thc offioers mording to fre *eh obmirod by ecm in lhe relstrd

pefiod i.e. Offioers ovcrall gfading 'o1rtstandi1gS were placed above to

those with 'Vcry Good' follourcd by 'Good'. Howver, W 1999 Senior

Field Officen had bcen placed in Group'A'. Hcnce, for vmncies of the

year 1999 the chmgpd Rccruitmeiil Rulcs were follourcd" As the fGGdT

grade was in Grorp'A'the selection walt now ftm aCnory'A'postto a

Crorp 'A' post werp the Eethod of solGctioNl hod boco chmgBd to

uritability cum seniority aod b€Nrchma* was Crood" For thc vuncies of

!999,a11 offocrs u,to madc thc bcne,hmst we plaoed in l&c poel in thc

order of their seiriority, in the gade of Senior Field Officer.

5. The rylicmt was considered for pmmotion against lhc thrce

vacancies of the yar 19D'7 but oould not be prromote{ as his merit was

lourcr in ftc selest list On the bosis of his merit pcition, rcqmdcffi No.

7 was placed at Sr. No.l md respondcnts No. 5, ruho was scnior to the

applicail, naintrin his scoiqity and thus placod d Sr No2. Rcspmdcnts

No. 6 was given thc benefit of being SC cmdidate and plamd at SrNo. 3.

Thc rylicant was tten oonddcmd fu &c 3 nmoics pcrttining to &3

yw 1999 and this time he was pnombted as he made the belrchrt As

decidod by me govcromcot, dl tbc offiocrs ufio rue pmmded againct 3

vacanoies pertaining to the yw 1997 and 3 vacaocies of the yan 1999

have bcen gven ndional p,romotion ftom back date. Ihe bcoefit of was

glvo on the assumption that the p,rcmotion would have been fiom that

dae of notimal Fmodon if the DFC hd boen hcld for the relerrmt

pedod per availability of rncancies.

6. The ryplicant has plcadod that as pcr DoPfs guidclinos ycr -
wisc pmel can only be made by the main f)pQ md not by the rcview

DPC. According to DOPT guidclim, in case of norrcporting of

vacanoies due to €rror or omissions (i,a thotrgh the vrreics w€te th€rc at

thc time of holding DFC, brtr 6sy werc mt rcporcd to it) rc$lting in

injustice to the offioers oonoerd by mificially t€sEicting the zme of

considerdion, thco in srch casos tbc wrong dore cmot be rcctifiGd by
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holding a second DPC for prepfiing a year- wise panel. In all such cases'

a Review DPC should be held keeping in mind'1he total vaoansies of the

year". The p,resent casss was a case of non reporting of vacucies drr to

an €ror as there were six vacancies to be fiIled by promotion, but the

original DPIC was held for filling rp of four vrancies. Therefore,

according to floPT's instnrstions therc was no scope for considering the

year - wise panel in the instant case and the rcview DPC should have been

held keeping in mind the toal vacancies of the year and the review DPC

was not empowerod to make out the year- wise panel.

7. Moreover the promotions can only have prospective effect even if

the vacancies relme to earlier years. Aoooding to DOPT guidelines Para

l7.ll notional promotions cannot be given rehospectively i.e. w.e.f,

3l.l2.lgg7 as prcmotions can only be fi,om the date of thc original DPC

held on 31.12.99. Hence, granting notional promotion to respondents No.

5,6 and 7 ftom 3lJ2.n is illegal. Furthsr, as on 31.12.97 there unas no

vacancy in the grade of Assistant Dircctor, notional promotion could not

be gramed firom this date.

8. The respondents have contested the above pleas made by the

applicant In 1999, a DPIC for promotion to the post of Assistant Dircc'tor

was held in accordance with the post-based roster. krcompliance with

Tribrml's jdgm€rt that six vrycies in the gadc of AD ue roquired to

be filled up in accordance with the vacancy-based roster, a review DPC

was held. The rsyiew DPC made is rcoommendaions as p€r guidelines

applicable to vacancy based rostsr. Panels of eligible officers wer€

seeararcty pr€efl€d for the yeus 1997 and 1999, in rrcordanoe with pra

6.4.1 Ctupt€r 3 of Swamy's Compilation in Seniority and promotion. The

rwiew DPC also recommemded notional pmmotion ftom the y€ar the

posts actually fell vacant.

9. The respondents pointd out that there was no forpe in thc

argument of the applicant that th€rc was no vacancy in the yar 1997

because five vmncies in the grado of Assft Director oocun€d it lW7.
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10. According to the apex court in the case of Y.B. Rnggrile &

Otherr Vs. Strto of Andhra Predcsh (AIR 19t3 SC t520) it has been

h€ld that vacancies pior to amendod rules would have to be governod by

the old rules and not by the new rules. For the vacancies of the yar lW

pre revised rules ryplied" In 1997 Sr. Field Offioers were Gmqr 'B'.

These posts wer€ re-classified to Crroup 'A' in the pay scale of Rs. 8000 -
13500/- only trom Irilay l9t, by respondeirts' orderdatod 12.6.1998.

ll. We heard the counsel for the parties and perused the documents

brought on record. The basic facts are not in diryfie. The question befort

the Tribual is whether in Review DPC of May 2002tfu DPC should have

confnod itself to the two posts or rcrriews the oomplete prooeedingp and

prepmd lists year- wise. It is the averment of the applicant that it was a

case of non r€eodng of vrcmsies ud aoording to the DoPT's guidclines

Review DPC should be held keeping in mind the total vacancies of the

yeu, because a wrong cannot be r€stified by holding a seoond DPIC for

preparing year-wise panel. However, we cannot agrce with this argument

of the applicmt as the prcseot problem has not uiscNl because the

vacancies werc not intimated to the DPC but for the reatnn that the

prcmotions, as per Tribunals order in OA 726f2N0, had to bc made

according to vacancy based roster and not according to post based rcster.

The respondeirts were therefore bound to follow the dirostions of the

Tribunal and hold a Review DPC accoding to the nrles ap,plicable to

'vrcarcy basod rosers'. In the prcoess it came abort rhat the first thrce

specified rostsr points pertained to vacancies of the year 197 and the

r€maining thrce rostcr point pcrtaired to tbe yw 199. Aeoding to law

laid down by the Apex court in the case of Y B Ranggah & Others Vs.

State of Andhra Pradcsh (sryra) the DPC had to follow the pro-twised

rules for the vacancy of 1997 and for 1999 the revised rules. It is not

oontested frat in tbe yeu 1997 thc feeder gade posts of SFO wsre goup

'B' and the Recruiment *fo i stipulated promotion thrcugh selection.

For the vacmcies of year 1999 the feeder gade of Sr. Field Offioers had
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been declared Gnoup 'A' and the recnrimelrt rules specified 'selection

cum senioriry'. The bench- mark was also changed. The result of this has

be€n that the applicant could not make gade in the list of 1997 as b was

lower in the merit but made it for the vacancies of the year t99. We can

soe no infirmity inthis.

12. We also cannot accept the contention of the applicant that the

vacansies had aheady bccn fill€d thrcugh deputation becatse the Tribmal

in OA 72612000 has sneci{ed the rcst€r points to be filled up by

promotion. Finally, the applicant has raisd the argument that the review

DPC was not empower€d to prepare year-wise panel for the vacancies of

the year 1997 and 1999. We cannot agrce with this as the review had becNl

carried out according to the directions of the Tribual werc prcmotions

werp to be made according to vacancies basd rcster and not post basd

rcster. In view of these directions the DPC had no alternative but to

review the complae process following the rules for vacancy based roster.

Hence changes in the promotion orders are a concomitant outcome of the

directions of the Trihnal.

13. With regard to the question of notional promotion from back date

the DoPT instructions read as under:

' 6.4.4 Promotiotts only prospective - While
promotions will be mad€ in the order of the
consolidatod selest list, snch promotions will
have only prospective effect even in caltes
where the vacancies relate to earlier
year(s)."

14. From r€ading of these inshrctions it is apparent that wen for

vaca[cies of earlier years promotions will become effestive prospectively.

The respondents should rcview the date of notional p,romotion keeping

these instructions in view.

15. With these diroctions the OA is disposdoff. No costs.
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