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CENTRAL ADMIMSTRATI\'E TRIBI.'NAL
PRINCIP.{L BENCH

oA NO. 216012003

I
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NewDelhi, this the.rD'Qay ofilorrmber, 20M

HON'BI,E MN. JIJSTICE }T.A. KHAN, VICE CHAIRMAI{ (O
EON',BLE MR. S.A. SINGH, MEMBtrR (A)

Shri S.K. Dasgupta, S/o late Sh.ILB. Dasgupta,
Aged about 70 yers,
R/o K1/57, Chittranjar Park,
NewDelhi - 19
md retired as Reserch OIhcer from
Dept. ofAgriculture & Cooperdion,
Direc'torate of Economics & Statistice,
Under M/O Agriculture, Shastri Bhauanr,
NewDelhi - ll0 001. .Applicart

@y Advocde: Shri S.S.Tiwari)

-versus-

Union oflndiathrough:

l. Deprtment ofAgriculture & Cooperdion,
Directorde of Econom ics & Stdistics,
Ministry of Agriculture,
F-Wing, Shastri Bhauan, NewDelhi.

2. Secretary,
Dept. of Peneion & Pensionerr'Welfre,
Minietry ofPersonnel, Public Grievuces & Pensions,
LokNayak Bhaumn,
Khan Market,NewDelhi.

3. Under Secretrl,',
Deprtm ent of ASriculture & Cooperation,
Directorate of Econom ics & Statistics,
Ministry of A€riculture, F-Wiag,
Shastri Bhanal,NewDelhi ...Respondents

(By Advocate: Shri R-P. Aggrwat)

ORDER

By Hon'ble Mr. Jusdce ltl.A.Khen, Vice Chalrnm (Q:

Applicmt hae filed this OA for fixdion of his pay as on 1.10.1990 md

pension w.e.f. 1.8.1991, in terms of OM dded 19.12.2000 with consequential

benefits.

2. Facts Bre short and simple. Applicort was working os Research

Investigator (Grade-I) in the oflice of the respondents. He was dra*ing his salary
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in the pay scale ofRs. 1640-60-2600-EB-75-2900. Vide order d*ed 16.4.1990 he

was granted one ad hoc increment of Rs. 751'as 'lersonal pry" w.e.f. 1.1.1990.

Order provided that the element of personal pay would be taken into account for

all purposes as admissible under the normal rules including that of determining

the class of railway travel, r*irether on duty/transfer or fortravel concession and

firther that the ad hoc iacrement would be sbsorbed as 'personal pay' at the time

of fxdion of pay on promotion. The applicmt retired liom service on 31.7.1991

on dtaining the age of superannuation. At thd time his basic pry was Rs. 29001-

* oae stagnation incremenUadhoc iacremeot of Rs.75/-. Afterhisretirement,by

m order dated 6.8.1993, he was given notional promotion to the post ofReserch

Olficer w.e.f. f.10.1990 in the pry scale of Rs. 2200'?5'2800'EB'1004000.

Applicant's pay nas fired on 1.10.1990 d Rs. 3000/- in the scale of Rs. 2200-

4000. He was drawing his basic pey in the pay scale of Rs. 1640-2900/- with

other admissible allowances ufien he retired from sernice on 3l-7.1991. He ruas

paid pension and other retirement benefits accordingly. On being granted

notional promotion in the pay scale of Rs. 2200-4000 his pey was refixed as on

1.10.1990. His pension urd other retrid dues were also fxed and paid

accordingly

3. Subsequeatly the respondents issued OM dated 19.12.2000 (Aonerure-E)

ufuerein it nnns clarified thd for the purpose of pay fixdion on notional basis for

pre-1986 retirees who were in the receipt of stagnation incremeot, same would be

taken into account by treding those retirees as in service on 1.1.1986. This OM

was not ryplied to the persons uiro had retired on or after f.1.1986 consequently

il1e stngadion incremenUad hoc increment ufuich they were drawing d the time of

their retirement uas not taken into account in fixing their pay nd pension. As

such for post 1.1.1986 retirees in the matter of fixation of pry md pension, the

OM dded 19.12.2000, made m earlier OM dded 31.3.1994 (tuinerure-A)
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inapplicable. This OM was issued w'ith reference to the OM dated 30.9.1993

rdrich allowed reckoning of the stagnation increment for the fixation ofpay in the

event of promotion. The resson for this clarification uas that the Miaistry of

Finurce hed been receiving references from different Ministries andDepartments

to give effect to the orders from retrospective dde eo thd the Government

serymts ufio were promoted before 30.9.1993 urould also get the benefit of OM

dded 30.9.1993. However, the Ministry declined to give the OM dated 30.9.1993

a rctrospective effect and clrified thd the Government senrants who were ia

receipt of stagaation incremeot(s) and were promoted prior to 30.9.1993 would

have an option to get their pry fixed w.e.f, 30.9.lgdtaking into account adhoc

increment. The applicant also requested for giving him also the benefit of OM

dded 30.9.1993. But this prayer uas refused by the respondents by order dated

15.11.2001 ufiich is now impugaed in this OA The grounds of rejection of the

request of the ryplicmt r,rrere that his pry on notional promotion ums re-fixed as

per the extmt nrle retrospectively w.e.f. 1.10.1990 and d the time of retirement

on 31.7.t991 he was not in receipt of a stagnation incremeot. Furthermore OM

dated 30.9.1993 and 31.3.1994 were cler and provided thd the stagnation

increment would be taken into account for fixation of Pay on promotioa w.e.f

30.9.1993 on exercise of option by the government senrmt md retrospective

ef,[ect to these orders was not to be given. Since the pplicant had retired from

Government service on 31.?.1991 the option forfixation of the psy on promotion

w.e.f 30.9.1993 uas not available to him.

4. The respondents coatesting the ryplication submifted that the ryplicent

had retired on 1.8.1991. He was promoted w.e.f. 1.10.1990. Stagndion increment

smctioned to him as on 1.1.1990 by ordor dated 16.4.1990 vide Annerure-B to

the OA was absorbed uirile flxing his pay in the hrghergrade w.e.f. 1.10.1990 itr

accordance with the instructions regulating fxdion of pay on p,romotion as
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existed md were ry,plicable to him at thet point of time. It was steted that the

ryplicat was in receipt of the pry of Rs. 29751- p.m. i.e. Rs. 2900/- as basic pay

md Rs. 75/- es glngnation increment in the lower grade. Accordingly, his Pry u/eg

fixed * Rs. 3000/- in the higher grade w.e.f, 1.101990 vide Annexure-D to the

OA His peosion was dso accordingly revised vide order dded 9.12.1993

(Annerure -D to the OA). He was aot in receipt ofmy stqgnation iacrement as on

31.7.1991, the date on uihich he had retired from service as guch his case uas not

covered by OM dated 19.12.2000 utrich specifically covered the pre-1985

pensioaers. It was further submitted that the stegodion increment had been

allowed to be taken into account forfixation ofpay on promotion w.e.f. 30.9.1993

vide OM of the even dde for those nfio were in seryice or 30.9.1993. Upon

receipt of refereoce from differeot MinistrieslDeprtments to give ef[ect to these

orders from retrospective effect, the Miaistry of Firmce efter exmining the

matter had stated thet it was not possible to give retrospective effect to the orders

but had dlowpd a government servat promoted before 1993 to erercise option

for fixation of pay w.e.f. 30.9.1993 alter taking into consideratioa stagration

increment by OM dded 30.9.1993, Annexure-A to the OA Reference to OM

dated f9.12.2000, by the applicmt was, thercfore, wrong, since it related to the

fixatioa of pay as a result of implementation of recommeoddion of Vth Pry

Commission and revision of pension of the persons, ufuo had retired prior to

1.1.1986. This OM did not regulate flxation of pey of serving employees on

pnomotion. Or his notiond promotion the qplicant's pay nas correctly fixed as

on 1.10.1990. Sioce he was not getting my stqgration iacrement on the date ofhis

retirement on 3 1.?.1990, his pension rilas also correctly fixed The OM refered to

is not ryplicable to the ryplicant.

5. Ylre have given ctre.ful consideration to the submissions made at the ban

rrd have perused the record.

/*- c* C *' - 'l ' -'t-- 
(-t ?-

1



5
a

6. Counsel for applicant has vehemently argued that OM dated 19,12.2000

(Annexure-E) has benefited the pre-1986 retirees md their psy md pension has

been re-fixed taking into account the stagnation increnrent uirich those retirees

were drawing on the date of their rctirement. Same benefit has not been exteoded

to those government servants wtro had retired on or dter 1.1.1986. It is

discrimiadory ard unjust to deny equality and prity to the govemment servmt in

the matter of fixation of their pension by fixing 1.1.1986 as a cut of date

ubitratily. He aqgued that beaefit of OM dated 19.12.2000bemade availableto

the ryplicant and his pension should also be fixed taking into eccount the

stqgnation increment of Rs.75l- uftich he was getting vide order dded 16.4.1990.

7. He also contended that the Govemment by OM deted 31.3.1994

(Annexure - A) had clarified thd the strg.dion increnrent unuld be taken into

account uirile fixing the pay of the Government senrats ufio were promoted

before 30.9.1993, if they opt for it. He contendedthat both the category of the

Goveroment seryants, who retired before 1.1.1986 md those who uere promoted

and were in service or or after 30.9.1993, would have their pension/pay, as the

case may be, fixed taking into account the ad hoc increment. But on account of

this atitrry md discriminatory treatment meted out by the Governmeot sewmts

ufio were promoted or retired betueen 1.1.1986 md 30.9.1993 the ryplicurt was

unjustifiably deprived of the fixdion of prylgension taking into considerdion the

stagnation iacrement of Rs. 751- w.e.f.1.10.1990. He qgued that ifthe stagaation

increment is taken into account, the applicant's pry will be fixed d Rs. 3100/- as

oa 1.10.1990 md since he would be getting this amount as basic pay, his pension

would also be more than ufiat he had been grurted. He strenuously argued thd

the fixdion of the cut offdate of 30.9.1993 by OM dated3l.3.l994 waswithout

any sound reasoning and logic. Though not specifically averred in the relief

clause of the OA he prryed that the OM dated 31.3.1994 so far it has fired the

a
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cut offdate as 30.09.1994 be quashed md it be directed thd the benefit of this

OM would be arrailable eveo to those ufio were promoted or had retired prior to

30.9.1993.

8. The lerned counsel for the rcspondents has repudiated the claim of the

applicut and has qgued thd the ryplicant's case has no merit. It is submittedthat

OM dated 31.3.1994 ryplied to the govemment serrrmts ufro urere in se,rvice on

30.9.1993. They were given option to get their pry fxed on promotion w.e.f,

30.09.1993, if thuy were in receipt of a stqgnation increment in the lowergrade.

Applicant had retired on 31.7.1991 end et that time, on account of his notioaal

promotion to the next highergrade of Rs. 22004000 he was not in receipt of m

ad hoc increment. It was argued that ad hoc insrement of Rs.?s/- ufiich the

applicant was in receipt in the lonrer scale of pay of Rs.1640-2900 had been

reckoned rr&ile fxing his pay on promotion to the highetrgrade ofRs. 2200-4000.

He justified the fixation of the pay of the applicant at Rs. 3000/- ia the higher

grane of Rs. 2200-4000. Counsel also rgued that OM dded 31.3.19% did not

apply to the retired Government servents like the ryplicmt. It was dso qgued that

OM dded 19.12.2000 ryplied to a specified cdegory,i.e., those Governmeot

servants nho had retired before l. 1.1986, to get their pension fixed in accordmce

with the rccommenddion of,IVth Pay Commission. The said benefit has not beeo
I

ertended to post-1985 retirees by the Government. He rgued that there is no

discrimination inte.r-se the post-1985 retirees in tbe matter offixation ofpay- It is,

therefore, prayed thd the application has no merit md it be dismissed.

9. Though the preliminary objectior hes been raieed on behalf of the

respondents that the preseot OA is beyond the period of limitdion prescribed by

Section 2l read with Section 20 of the AT Act but d the time of hering this

objectioa rnas not raised md rightly as the ryplicmt wmted his pay md pension

to be re-fixed d the time of his retirement on l.t.9l. His conteotion is thd the
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ad hoc increment urtrich he wes grmted vide order dded f 6.4.1990 (Annexure-B)

in the lowpr scale of Rs.l640-2900 qas not taken into account ufrile refrxing his

satary in the higher grade of Rs.2200-4000 on his aotional promotion to the post

ofReseerchOlficerw.e.f. l.10.90byvirtueoforderdeted6.8.1993(Annexure-C)

and had it been done he would hn e been drawing much more pay md his peosion

would have also been determined at a higher level ufren he retired from service

on 31.?.1991. According to the ryplicant he uas being paid lesser amount of

pension uirich is a continuing urrong against him and has given rise to reorring

cause of action each time he was paid his pension, ufrich ums not computed in

accordace with the standing Govemment instructions. There is force in this

submission. If the pension of the ryplicmt is held to harre not bee,n fixed as Per

rules and the ryplicant is getting lesser mount of pension than ufiat he uas

eotitled to taking into account his ad hoc increm eot ilthe time of fixation of his

psy is the higher grede of Rs.2200-0000, it would give him recurring canse of

ac{ion every month r,rtren he is paid less mount as pension. the ryplicdion,

ufuich wes filed on 25.8.2003 for the aforeseid reason, csrnot be held to be hit by

Section 2l readwith Section 20 of the AT Act, 1985. This view is fortified by

the decision of Hon'ble Supreme Court in N.Bdakrishnan vs. M.Iftishnunurthy

reported in 1998 (7) SCC 123 and M.R.Gupta vs. Union of India and others

reported in 1995 (5) SCC 623. The OA is not brred by time md the

preliminary objection raised on behdf of the respondents ia the counter is

rejected

10. Coming to the merit of the case, it is aotewortly thd the applicmt, ufio

nas Reserch Investigator (Crade-I), was norlcing in the pay scde of Rs.l640-

60-2600-EB-75-2900 ufuen he retired from senrice on attaining the age of

superurnuation on 3f.?.1991. By order dated 6.8.1993 he uas p,romoted to the

post of Reserch Of,ficer in the pay scale ofRs.2200-75-2E00-EB-100-4000 with

L-. ,*1. --l 
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retrospective effect from 1.10.1990. Edierhis pension was fired on the besis

of his emoluments $fiich he r,ras drawing on 31.7.91. After his promotion, his

salry was refixed in the hrgher grade of Rs.2200.4000 oa 1.10.1990. Ihe ed

hoc/stegnetion increment, ntrich was granted to the ryplicmt vide order dated

16.4.1990 (Annexure-B), was reckoned for fixdion of his pey in the higher

grade. In accordance with the order dated 16.4.1990, the adhoc iacremeot in

thr p"y scale of Rs.l640-2900 rftich was a persond pay was to be absorbed as

guch d the time of fixation of his pay on promotioa. The pay of the ryplicmt

was refixed on 1.10.1990 in accordance with the extmt rules at Rs.3000/-. The

mount of ad hoc increment nas absorbed in the increment. the applicant has not

disputed thd in case he is not entitled to the beoefit of the Offtce Memorm&m

dded 19.12.2000 (Annexure-E) or the OIIice Memorm&rm dated 31.3.19%

(Anneuxre-A) his pey hes been rightly fixed d Rs.3000/-. Reference for it mry

be made to his representation made to the Department of Personnel aod Pensioo

lllelfre on 19.3.2001 (Annexure-F).

ll. The question, therefore, rises whetherthe applicmt should dso be given

.the beaefi t of OM No. 45/86/97-P&W(A) dded 19. I 2.2000 wtereby the notional

pension of pre-1986 retirees is allourcd to be refixed taking into account the

stagnation increment utrich they were &mring at the time of their retirement.

this OM does not apply to post-19t5 retirees. On the other hm4 OM dded

31.3.1994 ryplied to the serving Govemment employees. It hed allowedfixdioa

of the salary of serviag Governmont servmts, who we,re promoted to the higher

grade prior to 30.9.1993 by exmcising an option to get their pay refixed from

30.9.1993 dter taking into account the st"g'tdion increment. The ryplicmt

retired on 31.?.1991, i.e., dter 1.1.1986. lterefore, OM dded 19.12.2000 did

not apply to him. He ruas not in service on 30.9.1993 thougfr he was in receipt

61a stegnation increment prior to 30.9.1993 before his notional promotion on

,(.-.-'('*| '-,.''1q Q'--
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1.10.1990. Therefore, in terms of OM dated 31.3.1994 he was not eligible lbr

getting his pay refixed from 30.9.1993 after taking into account the stagndionlad

hoc increment.

12. The grievmce of the ryplicant, in short, is that OM dated 19.12.2000

permitted the stagndion increment to be taken into account for fixdion of the

notionel pay eod peosion of the Governnent servmts ufro had retired before

1.1.1986. OM daled 31.3.1994 has given more or less beoefit of eimilarnature

to those Government servaots uiho were in service md nrcre in receipt of

stagnation iacrement to get their pey refixed on promotioo dter reckoning the

stagndion increment Iiom 30.9.1993. The retirees/Goverunent senrmts like

4plicmt, rryho retired between 1.f.1986 aod 30.9.1993, however, have been

deprived of the benefit of refxation of their salry on promotion to the htgher

grade by tdcing into account the stngndion increment. According to the

applicant, it is highly discriminatoty md cannot be susteined in law.

13. Conversely the case of the respondents is that the ad hoc increment ufrich

the applicant r,ras receiviag et the time of his promotion on 1.10.90 hed been

taken into account d the time of refixdion of his psy in the higher grade of

Rs.2200-4000 on l.t0.9l io accordmce with the extmt rules applicable md the

clrification of the Govemmeot on this point as given io OM dated 3.7.1987.

He, however, castigated the case of the applicant th* the OM dated 19.12.2000

and 31.3.1994 were discrimindory h nature and Tribuoal should direct the

respondents to extend the similar benefits to those Government servants, like the

ryplicant, ufio had retired after 1.1.86 or who were in serice but retired prior to

30.9.1993. According to the respondents, applicant strived to mislead md

conlbse the Tribunal since OM dated 19.12.2000 uas applicable to a specified

class of pensioners ufro had retired before 1.1.1986 ufiereas OM dated 31.3.1994

.>
rypliedto mother defOtredgroup of Govemment servmts ufro were in service aB
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oo 30.9.1994. It was contended that the Government ums free to fix a cut of&te

from utrich the benefit of the OM uas available to a deferred group md it uas not

open to judicial scnrtiny. It is submittedthet therewasno discrimioation interse

the set of pensioners or the set of the Governoent employees uiho nrcre covered

by the two oMs dated 19.12.2000 md 31.3.1994 as the case may be. Therefore,

these OMs couldnot be considered as discrimioatory'

14. Concisely the contention of the 4plicmt is th* eitherthe.beaefit of OM

dated 19.12.2000 be extended to post- 1.r.1986 retirees erd his P8y md pension

be rel'ixed on the sme principle as it was fixed in the case ofpre'I.f .1986 retirees

or the cut of dde of 30.9.1993 fixed by oM dated 31,3.1994 be quashed md the

option to get the pay fixed on promotion be made operationd from l'1'1986 to

bring both post-retirees ad pre-retirees of l.l.l9t6 d pr'

15. oM dded 19.12.2000 w88 issued for giving beoefit of the

recommeodation of the sth Central Pay Commigsion to. pre'1986

pensioners/fmily pensioners. The relenant extract ofthe oM is as uuder:-

'"The undersigned is directed to refer to this Deptt's O.M- of eveo No'

dated 106 Feb.,l998 as amended from time to time md the clrificdory
O.M. dded 196 Mrch , Lggg on the above subject mdto say thd anumber

of representdions regrding treatment of sta$dion incremenUspecid

pryldeputdion pry rt.. .rAite notionally fixing the pay oo 1.1.1986 for

catculation of peosion in terms of orders cited above urcre received from

vrious MinistrieslDeptts. Of Govt. of India as also of indivi&d
pensioners and pensioners associations. The mdter has been reconsidered

in consgltation with Ministry of Finmce, Deptt. Of Expenditure ufuich has

notified the CCS(RP) Rules, 19E6. In supertession of this Deptt's O'M' dt'

196 Mrch ,lggg the following clrifications re issuod:

Polnts Rdsed Clerillcedon

1. Stagn6i6a
increment-
whether stqgndion
increment is to be
taken into account
nirilelixingpay of
retired Govt.

servants on
notionel basis.

In so fr as emPloYees ufro retired
prior to 1.1.t6, then Pension is
required to be updded by fixing their
pay as on 1.1.86 by adopting the s"me

formula as for serving employees md
aB per the CCS(RP) Rules. Stagndion

increment if mY earned bY Pre-t6
retirees should be taken into account

for the pur?ose of aotionel fixation-
Such of those pre'86 retirees $fio
retired after having drawt IIIrd CPC

' / ..-3' tt-
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for ayear ormorewillbe entitledto m
additional increment as per wth CPC
scales as on 1.1.1986 (proviso 3 ofrule
8 ibid). Similrly for those who have
received ur ad hoc increment on their
stagndion at the maximrrrn for turu
yers or mot? at the time of their
retirement will also be entitled for m
additional increment as on 1.1.86
(proviso a ). This in ef[ect will mean
that pre-86 rctirees will betreatedas if
they were in service on 1.1.86 forthe
purpose of notional fixdion of pry so

as to ensure complete prity."

16. The OM evidently meant to give financial relief to the persons, ufro had

retired from Government senrice prior to 1.1.1986 in the light of the

r?commendatione of V6 Centrat Pry Commission md b,ring them at pr with

those ufro retired otr or der 1.1.1986. The Goveroment decision uas in respect

of a specified class of persons, i.e., all Government servaots ufro had retired

before 1.1.1986. It is a tryell-defiaed group of peosioners. Ttere is no

discrimination in the ryplicdion of this OM to this class of Government

pensioners. All pre-1986 retirees were to receive benefit of this OM. The

Govornment, in its administrative exigency, was within its right to decide about

the class of the persons to uirom the benefit underthe OM is to ecffue uniformly

md also determine the dde from ufrich this beoefit is to be given to them. It will

not be opeo to the Tribund to sit over the decision of the Government md decide

as to uirether this OM should or should aot have been ryplied to post-I.1.1986

retired Governmeot servmts as rryell or ufietherthe date of 1.1.1986 ought not to

have been so fixed as a cut of date and this OM should be uniformly rylied to

all the Government servarts ufro had retired before or der 1.1.1986. The

fixdion of the cut offdate was within the domain of adrrinistrdivepowers ofthe

Governmeut and it had the prerogative of fxing the date from ufiich it was to be

made effective and ryplied It is m intellectual differentia on the basis of

.t
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rationde considerations. The contention of the ryplicut in this regrd does not

have my merit.

17. Moreover assurning, though not decidiag th* the benefit of OM dated

19.12.2000 is equdly available to post 1.f .1986 retirees, the ryplicmt uas not ia

receipt of ad hoc increment of Rs.75l- on the dde of retireneot, i.e. 1.t.1991

since it has already been taken into consideration ufrile fxing his pay oo

promotion to the hrgher grede on 1.10.1990 so the same ad hoc increment could

not have been reckoned for fixdion of pension on 1.8.1991 egein. In other

words, the benefit of OM dated 19.12.2000 was not available to him if his

contention prevails.

18. OM dated 3f.3.1994 contains the Govemment decision, ufuich is

reprodrced as under:-

" The uadersigned is directed to refer to this Ministry's
OIIice Memorandum of even number, dated 30.9.1993 (Sl.
No.l28 of Swuny's Annual 1993), regrding taking into
account the stegndion increment for fixdion ofpay in the
event of promotion. This Ministry have been receMng
rcforences from differeot Minigtriee/Deprtments to give
effect to these orders from retrospective date so that the
Clovernment sewaots promoted before 30.9.1993 mry dso
get the bmefit ofthege ordera.

The mdter has beea examined md it has not beeo found
possible to give the provisions contained in the OM dated
30.9.1993, a retrospective effect. However, it has been

decided to allow m option to Goverament servants
promoted before 30.9.1993 on tho following lines:-

'The Government senrmts io receipt of
stagnation increment(s) md promoted prior to
30.9.1993 will have an option to get thoir pry
refixed from 30.9.1993 der taking into account
the stagnation incre.m ent."

19. Ttre Government in its wisdom fixed 30.9.1993 as the date forfixation of

the pay of the employees on promotion, who got their stqgndion increment prior

to that date and had opted their pay to be refixed, takiag into account the

stagnation incrpmeot from 30.9.1993. This OM is ryplicable only on the

a
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Govenrment servants, wtro were in senrice on 30.9.1993. This OM is applicable

to a well-defined group of serving Govornment ernployeos, who urere in service

on 30.9.1993. The trason md logic in fixing the cut offdate of 30.09.1999 ie not

open to judicid scnrtiny by the Tribunal as it uaiformly md indiscriminately

apply to a well defined class of government senrmt. It is the prerogdive of the

Government to decide about the cut of date taking into account ils adminigtrdive

exigency and all other relative factors. The Tribunal cannot interfere with the

determination of the cut of date simply becanse the Government servants, who

were not in service as on 30.9.1993, urcre dep,rived of the benefit of this order.

The discrimination. f -y, was betr,reen two separde aod distinct classes of

persoos. lhose rryho uare in service on 30.9.1993 will get the benefit of this

OM. Those who had retired before the cut off date will not get this benefit.

Ttere is no discriminatios inter-se in each of these two groups. No interfereoce

in the Govenrmeot decision contained io OM dated 31.3.1994 ebout the ort of

dde is wrranted

20. The learned counsel for the ryplicmt has relied upoo a decision of this

Tribunal in Rajarm Shmkar Gauade rru. Union of India (1994) 27 ffC 329 b

suppord of the ryplicmt's case. This judgneot was on its ou,n peculier facts

L
md in no wEt advmcef the case of the applicant- Assistmt Foremm (non-

technical) and Chrgeman Grade I (non-technical) both were in the grade of

Rs.550-750. Chargeman Cirade I was feeder post to the promotion to the ca&e

of Assistmt Forema. In ordertorectifythis anomalythe Government arrended

the relevmt Rules and Rs.l00/- p.m. wes granted as special Pey to the Assistmt

Foreman in lieu of seprate pry scale. This special pay of Rs.100/- was

reckoned for dl purposes, including TA/DA pension, grduity md Houee Reot

Allowance, still it ums not treated as part ofbasic pry. It was chdleaged in the

OA before the Tribunal. Ihe Tribund haring regrd to ER 9(2) (a) (i) md the

-/
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Government itself teking it into consideration l'or all other purPose heldthd the

said special pry u,as part of the basic pay of the Foremm aod revised PEy md

retirement benefit should be gruted taking it into eccouat. The fects of the

presert case are ebsolutely dittereot. The ed hoc increment (stagnatioa

incrememt) was not granted in lieu of higher pay scale. It uas grmted as arelief

on account of the Government eerrrant stagnding d the meximum ofthe pay scde

for certain period. Analogy of the case cited is, therefore, misconceived- It

would not ryply to the case of the ryplicant-

Zl. The respondeots have refered to the Government clrification ufrich is

given under ER 22 and copy of ufrich is filed as Annexure R-l to the counter

reply. 'lhe clarification so far as it is relevmt to the present controveruy wes es

under:-

SlNo. Polnt of doubt Clultication

l. whether stagaation
increment will be taken

into aocount for the
purpose of fixation of PeY
on promotion to htgher
post?

No. Houcver" if pry fixed itr
the higber post under normal
rules hrypens to be lose tha
the psy plus etagnation

increment(s) in the lower
post, the difference mry be

dlowed as 'Personal Pry' to
be absorbed in firture
increaseg in pay.

a

22. For the reasons stated above, the case of the ryplicant is itl founded-

Applicmt is not entitled to the benelit of either of the tuo OMs; one dated

19.12.2000 and the other dated 3f.3.1994. As Per the existiag rules md the

Government clrification repro&rced above, his pay had been rightly fixed d

Rs.3000/- p.m. es on 1.10.1990. At the time ofhis retirement on 3l'7'1991, he

uas drawing this unount as pay. He r,ras not in receipt of my ad hoc or

stagnatioa increment. The question of taking into consideretion ofmy edhoc or

stagn6ion increment forfixdion ofhis pelrsion as on 1.8.1991, therefore, didnot

alse.
--4* -,/ ,r*)-,.(q {,-,
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23. 	Consequently, there is no merit in the application. O.A. is dismissed 

leaving parties to bear their own costs in the facts and circumstances of the case. 

(c 2 

Member (A) 	 Vice Chainnan (J) 
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