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CENTRAL AOTIIINISTRATTVE TRIBUNAL
PRINCIPAL BENCH

o. A. NO. 2 I 55/2003

New Delhi. this the klK day of $r, ?ooq

HON"BLE SHRr JUSTTCE V.S. A66ARWAL, CHATRMAN
HON'BLE SHRI R.K.UPADHYAYA. MEMBER (A)

Vistrv Bandhu Gupta
aged about 53 year's
s/o $hri B. L. C. GuPta
Residence of B*l/1522
Vasant Kuni.
New Dethl.

(By Advocate: Sh.
Trlvedi )

AppI lcan t

Sudhir Aggarwal with Sh. Anubhav

Versus

lJnion of Indla through
The SecretarY, MinistrY of Finance
Departmerrt of Revenue
Central Br:ard of 0irect Taxes
North Block. Neu DeIhi.

Uniorr Public Service Commissiorr
Dhaulpur House
Shah jahan Road
Nerrr DeIhl through its Chalrman.

3. Central Board of Direct Taxes
Nerrr DeI h i , th rough l ts Chai rmarr

4 Sri V. K. Bhatia ( EnquirY Of f ic:er )

The then Director, Income Tax Research
Nerer Delhi (Tcl be served through the
CHairman, CBDT. New DeIhi ). ..., Respondents

(By Advocate: Sh. V.P.UPPaI)

o R.. .Q__E*E

Justlce V.S. Aggarwal:-

Applicant (Vishv Bandhu Gupta ) was

seLected irr the comblned All India Services

Exami.nation held by the Uniorr Publlc service

Exami rratiol irr the year 1975 and was allotted Indian

Revenue Servlce (IRS). He ioined i1 Junior Time Scale
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on 1 7,7. I 976. He earne s due pronrotiofrS dhd rras

working as Additiorral Commissioner of Income*tax.

was served with the following Artlcles of Charge:

A,f tlc-I_q:.I

That Shrt Vlshv Bandhu 6upta.
while oosted as Additional Commissioner
of Income Tax in the reglon of the CCIT,
DeIhi remained unauthorisedly abserrt from
duty from 9. 1 l. I 998 till the date of hls
susperrsion. i . e. I 9, 6. 2000 and perf ormed
other acts of lnsubordination related
thereto.

By hls aforesaid conduct, Shri
Vishv Bandhu Gupta has shown lack of
devotlon to duty and has acted tn a
manner which is unbecomirrg of a
Government servant, thereby contravening
Rules 3(1 )(ii) and 3(l )(iii) of CCS
(Conduct) Rules, 1964 besides violating
RuIe 25 of the CCS (Leave) Rules. 1972.

ArtlcLe:IJ
Ihat Shri Vishv Bandhu Gupta gave

statements to the Press and on the
elec;tronic rneclia irresponsibly" without
authority arrd recklessly on sensiti.ve
lssues and everr on matters of gc,vernment
poI icy. corrsti tuting acts of gross
1n-dlscipl i.ne, unacceptable for any
oovernment servarrt,

By his act aforesaid, Shri Vishv
Bandhu Gr-rpta not only showed unbecomirrg
of a Government servant, thereby
contravening Rule 3(1)(iii) <lf CCS
(Conduct) Rules. but also Rules 9 & I 1 of
the said Rules. "

Z. The lnquiry officer had returned the

firrclings. against the applicarrt. The Union PubIic

Service Comnrlssion ( 1n shor t '[JP.9C' ) had also been

consulted before passing the impugned order,

Consl.dering the advlce of the UPSC, the appllcant had

been dismissed from service under Su-Rule(4) to RuIe

1 955.

He

,

l5 r'ead with Rule I I ( ix ) of OCS (CCA ) Rules'
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3. The followtng advlce of the UPSC had been

ref'erred to arrd relied upon:

"3. The UP.SC vicle their letter
F. Ncr, F-3 /3?8/?O-Z/C.I dated 8.5.2003
forrr,arded thetr advlce. While givlng
their advice, the LfPSC made the follouing
observations.

(a ) The Co had earller been
charge-sheeted irr I 990 on similar
charges. The UPSC), dt that time. has
advised imposi tion of a penal ty ctt
reduction of pay by three stages for
three years with the stipulation that the
CO rrrould not earn increments durlng the
period of reduction. The department has
found the proposed penaltv as harsh,
excessive arrd urrreasonable and, af ter
consultinq that D0P&T. a penalty of
Censure' was imposed on the C0 in 1994.

( b ) The DePar tment has been
unable to enforce any transfer orders on
the CO over the last ten Years. The
circumstances from which the present
charge-sheet has arisen are also centred
around arr order transferring the CO from
Range I 5, New Delh1 to the ITAI'.

(c) Irr relation to the first
elenrent of the f lrst ar tlcle of charge,
namelv the CCI's urrauthorised absence f rom
duty, the CO has rrot denied his absence.
The IO after examining the copies of'
leave applications stated to have been
made by the CO had left that some of them
rftay not be bona f lde applications but
were afterthoughts. Even if ttre C0 had
beerr sending leave appllcattons, h€ was
never sanctioned the leave applied for,
and thls would be known to any government
servant, parti.cularly an off icer of C0's
sen 1or i ty . Si nce the C0 uras i n ltel h i
orrly, h€ could have sorted out the matter
personal1y with the competerrt authoritles
durirrg his long period of abserrce and tt
rr,as not his case that he was bedridden or
was immobilised.

As regards the second element of
the charge, namely. the C0 s failure to
Ieave a handing over note t.o his
successor after receipt. of his trarrsfer
orders. the CO has neither been able to
produce a copy of the handirrg over note
clairned to have been lef t by him nc,r any
witness to the existerrce rrf such a note.
This act of omission also amounted to
disobedience of his superiors' orders in
thls regard arrd in any case the practlce
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of handing over of charge to
successor was mandatory in most of
offices.

has spoken even on issues o
confidential nature. The CO had
warned by the DA several times on

(d) The interviews given bY: the
CO to Buslness Today, the video tapes
and his dlrection lnter action wlth the'Hindustan Times". none of which have
been objected to by the CO in. the
magazirres/newspapers/T. V. Cltannels,
provecl that he has been lndeed critical
of tlre Government policy to the press and

the
the

a
been
the

r

v
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issue of his makirrg unauthorized
statements to the media but the warnings
do not appear to have had any effect on
the CO. The Co did not Produce any
documentat.ion to show that he had tried
to etther brief his senlor office6 or
utilised other channels available to the
government servants to deal wlth the
issues on which he had waxes so eloquent
to the press. I

Flnally the UPSC have observed
that retention of such an undiscipli.ned
and i ncorr lgible of f icer 1n Gover,nment
service would sent entirelv wrong sirgnals
partlcularly as it would appear that the
CO hacJ gained some media notorlety in
this case. Tak ing al l factors lnt<:
accourrt and after a very careful
considerattorr, the UPSC has expressed the
view that ends of justi.ce would be met if
a penalty of di.smissal from service ts
j.mposed on the CO. "

4.

appl i cant

herei.naf ter.

5.

appl ication

Ihe said c,rder ls [reing assalled by the

to be consideredCrn various grounds

Needless to state that ln ttre reply, the

is being contested.

6 . [-ear ned counsel f or the appl lcan t. at the

outset, contended that the impugned order cannot be

sustained because rules of natural iustlce have been

throwrr to the winds. It was urged that right in the

lnitial stage. the applicarrt had been exanrined. At

that time, ftc'witness tlas examirred by the Department

/\4
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arrcl this examination onlv shows that the cart was put

before the horse. It caused preiudice to the

applicant.

7. The learned counsel in support of his

contention relied upon certain precedents to which rde

shall refer to namely, in the case of PREltl 8.6-EQQ v,

UILQN.. o.r- ..IN"p.rA-!xo"-CIIHEES, I l s87 ] 4 Arc 777. rhis

T1lburnal had hetd that inqulry must be conducted

according to the prescribed procedure lnstead of

questionlng of the Charged Offlcer generally on the

circumstarlces. The inquiry offlcer had questioned him

in a manner normallv expected from the prosecutlon.

Keeping i1 vieu the said factr PUrlishment awarded had

been quashed.

I . Simi lar lY . i rr the case of l{rJ(*

y&AAUIAN v. s*El!I9B o-EPUTY-. oIBE9-I9.B QENERA.I-,--- AISE

grIq"r., GE-oLqGIg^L gURvEl(,,oF J-XSIA-AUA-ANSrjHB' I es l ( I )

SLR 567. the delinquent was cross-examined by the

inquiry officer, It was held that the same is totally

irregular and this Trlburnal had held:

"4, Having heard the arguments
at the bar and having Perused the
documents produced before usr we find
that there ls substantial force ln the
ar guroerr ts advancecl on behal f of the
applicant that the inqulry has been
conducted in a manner tohich is agalnst
the procedure laicl down in Rule l 4 of the
Central Civil Services (Classification'
Control and Appeal) Rules! I955 irr regard
to conduct of enquiries irr cases where
malor penalties are to be imposed. The
obiect of questioning the delinquent
Government servant by the ICt ls only to
give hirn an oppc,rtuni ty to explain the
lncriminating circumstances appearing ln
tlre evidence adduced against him. But'
1rr this case. we see that the IO has
cross-examirred the applicant in regard to

a

/a
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the particulars of the charges level1ed
agalnst him. This is clearly prohibited,
I'here ls no provision for compulsory
examirration of a dellnguent Goverrrment
servant. The Government servant fidyr if
he chose, examine himself on his side.
If he does not choose to examine hlmself,
there is no question of his examination.
But there is only a proviston for
questioning him. for the purpose of
glving hlm opportunity to explaln the
evidence appearing against hlm after the
evidence is closed. So, the
cr-oss-examination of the applicant by the
Io is lrregular and that naturally has
caused prejudioe to his case. From the
IO's report itself it .is evident that
though the applicant had sought
permlssion to examlne l4 witnesses, the
IO has refused permission to examine 8
rerl tnesses and permitted examinatlon of
only 6 witrresses. No reason has been
stated as to why the Io has refused
permission to examine the t'emalnirrg
witnesses. The person who can decide
what evidence is Eo be adduced in his
favour is the delinquent Government
servant and not the IO. So, his refusal
to frermit the appllcant to examine all
the reritrresses whom he wanted to examine
without asslgning any reasons as to why
he has not permitted, amounts to denial
of reasonable opportunity to defend hts
case. The documerrts in this case, BS is
eviderrt from Annexure-III are voluminous.
There were 1Z heads of charges and
several documents were relied on by the
Presenting officer to establish [he
char ges. So,, in fairness to the
applicant, copies o'f the documents should
have been given to him. In the decislon
of the Supreme Court in Kashinath
Dikshita v. Union of India and Others,
'l 985 (7) ATR 1 85, the Supreme Court has
observed that when the documents re1led
on to establish the charges are
volumlnous, the non*supfrly of the coples
o'f the relevant documents, if requested
for by the delinguent. amounts to denial
of reasonable opportunity. In thls case,
wlthout assignlng any reasorrs! as evldent
from the report of tlte IO itself , the IO
has refnsed to glve t.he dellnquent the
copies of the material documerrts which he
requested for to enable him to defend his
case properly. "

9. Same vlew Prevalled tetith

the case

&_, *989.

Officer

of SIIEI .]{.8!C"AB-S.Ii|GH -|[EF-NA v.

1999 ( I ) ATJ 413. Thereln also,

was cross-exami.ned before the

this Tribunal 1n

-u. xlqu _-o_r.. Lllpi

the Charged

evidence irr

A
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support ot' the charge. It was held tfrat lt is un just

arrd irregular and in this regard, the petition on that

count was allowed.

10. Our attentlon has also been drawn towards

the declslon of the Himchal Pradesh Hioh Court in the

case of S,-*C.*.EHABCIttAJ v. UU.I9U.9E Il!gI-4.-"ANp oJl{*EIg,

1983(l ) SLR 3? whereln the sald High Court held that

reasonable opportunity means compliance with the

necessarv procedure.

I l. Another declslon of thls Trlbunal in the

case of ANANJ- "-PF6K.ASH K{sltYAP v. UXI-o-tl ,.'9.F,*I*NUIA,

?00?(1) ATJ 77 can be referred t,o with advantage'

Hereln also. the order of removal from servlce uas

challenged on the grourrd that inquiry officer had

thoroughlv examlned the applicant before examlnlng the

PW-6. This Tribunal held that this procedure cannot

be sustalned and the chargesheet was quashed. The

findings readr

"7, A perusal of the materlals
at, Anrrexure-A12 indicates that the
Enqulry Officer dld indeed examine
applicant throughly before he examined
the PWs. In a DE, it is the Plds who are
required to be examined and
cross*examined under RuIe 9(17) Rallway
Servants (Disc. & Appea1) Rules before
the delinquent is called upon to enter
lnto his own defence under RuIe 9(19) and
9(?A) of those Rules,. Thls departure
'From the Rules promulgated under Article
309 of the Constitutlon, is an lnfirmlty
grave errough to tr,arrant quashing of the
entire proceedlngs from the stage of
service of the chargesheet on applicant. "
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17.. our attention has also further been

towards the decislon of the Supreme Court in the

of lrEEilG-tls- ,JE.N.-ESIALE v. THE..UqF${EN, AIR l e63

I 71 9. The Supreme Cour t had hel-d:

"4. The Tribunal held that the
enqulry h,as vitiated because it was not
heLd in accordance with the principles of
natural justice. It is contended that
this corrclusion was erroneous. But we
have no doubt about its correctness. The
enquiry consisted of puttin-o questions to
each worknran in turn. No wltness t,as
examine<J in suppcrrt of the charge before
the rrror kman rras questioned. I t is an
elernentary principle that a person urho is
required to answer a charge must know not
orrly the accusatlon but also the
testinrony by which the accusation is
supported. He musL be given a fair
chance to hear the eviclence ln support of
the charge and to put such relevant
questlons by way of cross-exanrinat,ion as
he desires. Then lre must be given a
chance to rebut the evidence led against
him. This is Lhe barest requiremerrt of
an enquiry of this character and thls
requirement must be substantially before
the result of the enqulry can be
accepted. A departure from this
requirement in effect t.hrows the burden
uporr the person charged to repel the
charge wlthourt first rnaking 1t out
against him. In the present case nelther
uas arry wi tness exarrlned nor was any
staternents made by any witness tendered
in evi dence. The errqulr y, such as i t
b,as, made by Mr. Marshall or Mr.
Nichols rerho were not only in the positlon
<rf judges but also of prosecutors &

wltnesses. There rr,as no opportunlty to
the persorts charged to cross-examine thent
and ln deed they drew upon thei r oh,n
krrowledge of the lrrcident and instead
cross-examlned the persons charged. Thi.s
was such a travesty of the principles of
natural justlce that the Tribunal was
justified in rejectirrg the ftndlngs orrd
asklnq the Comparry to Prove the
allegatiorr against each workman de novo
before it. "

drawn

case

SC

/sF



,

tel
perusal of the cited rJeolsl0n would show that lt is

patently distirrguishable because herein, no further

evldence was permitted and this prompted the Supreme

Cour t to hold that the pr irrciples of fair-play and

natural ir-rstice was violated.

I 3. If the matter had ended here, ue would

have referrecl the same to a Larger Bench keeping ln

view aIL the earlier decisions of this TribunaI.

However, u€ are aware of the declston of the supreme

Cour t tn the case of EI|P.LOY*EBS.,o.flJ.REsT,o,J!L. l-Yiq...,A"t{p

BuqFEB..-9p",". ,-(PBII{N.EJ* LfU. V. LHE.[{9B.KU.EN. AIR 1e68

SC 236, Herein aIso, the delinquent h'as examined

before leadlng of the evldence against hlm. The

questiort fot' cgnsideration before the Supreme Court

was as to whether the inquiry would be vitiated or

rrot? The Supreme Court answered this questiorr

holdi.ng:

"9. This leaves over the
contention that before examlnlng the
witnesses Subramaniam was subiected to a
cross-examination. This was sald to
offencl the prirrciples of natural iustice
ancl rel iance t ,as placed on, Tata O11
Mills Co. Ltd. v. Its Workmen' I 953-2
Lab LJ 78 (SC); Sur Enamel and Starnping
Works Ltd. v. Their Workmen, 1963*Z Lab
LJ 367: (AIR I 963 SC I 9l 4); Meenglas
Tea Estate v. Its Workmerr. 1953*2 Lab LJ
392: (AIR 1 963 SC I 71 9 ): and Associated
Cement Co. Ltd. v. Their Workmen.
1953-? Lab LJ 396 (SC). These cases no
douLrt lay down
is asked anyth
against hlm mus
arr irrvariable

bei'ore a delinquent
aII the evidence

led. Thls cannot be
in all cases. The

that
ing'
tbe
rule

sltuation 1s dlfferent where the
accusation is based on a matter of record
or the facts are admltted. In such a
case it may be permisslble to draw the
attention of the delinquent to the
evidence orr the reoord which goes against
him and whlch if he carrnot satisfactorlly
explain must lead to a corrcluslorr of
guilt. In certalrr cases it may even be

/)
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falr to the dellnquent to take his
version first so that the enquiry may
cover the polnt of difference and the
rerltrresses may be questioned properly on
the aspect of the case suggested by him.
It is all a question of justice and
fairplay. If the second procedure leads
to a just decision of the disputed points
and ls fairer to the delinquent than the
ordlnary procedure of examlning evidence
agalnst him first, rro exception can be
taken to it. It iS, however. wise to ask
the del.lnquent whether he would llke to
make a statement first or wait till the
evidence ls over but the failure to
question him in this way does not ipso
facto vltiate the enquiry unless
pre juclice is caused. It is only when the
person enqulred agalnst seems to have
beerr held at a disadvantage or has
objected to such a course that the
errquiry may be said to be vitiated. It
must. however, be entphasised that in aII
cases in which the facts in controversy
are disputed the procedure ordinarlly to
be followed is the one lald down by this
Court 1rr the clted cases. The procedure
of' examirring the delinquent first may be
adopted in a cl"ear case orrly. As
illustration we may mentiorr one such case
whlch r^,as recently before us. There a
bank clerk hacl allowed over-drafts to
customers much beyorrd the I lmi ts
sarrctiorred by the bank. The clerk had no
author i ty to do so. Bef ore the errqul r y
commerrced he admitted his fault and asked
to be excused. He was questiorred flrst
to f irrd out if there were arry extenuati.rrg
circumstances before the formal evidence
u,as led to complete the plcture of his
guilt. We held that the enqulry did not
of ferrd any pr inciples of natural justlce
and was proper (See Central Bank of India
L t, v, Kar unamoy Barrer jee, Civi L AppeaI
No.440 of 1966, n/- 18*8-1967: (AIR 1958
sc 266)."

14. This declsion of

and, therefore, it becomes

follow the earller precedents

referred to, If the enquiry '.,as

of Justice and fairplay to arrlve

which is. fair to the delirrquent.

not be quashed. Orrly if the

placed at a dlsadvarrtage oi- In

wouldis caused, the proceedlngs

the Supreme Court binds

unnecessary for us to

to wh ich rr,e have

held in the interest

to a just declslon

the proceedings need

sald person has been

other words preJudice

be quashed.AW
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I5. hllth thls backdrop, one can revert back

to the present case before us. Here1n, the Presentlng

Offlcer had examined the clellnquent. He had answered

the questions. Thus there does not appear to be any

preJudice to the applicant at the relevant tlme.

Thereafter the irrquiry proceeded. lr,hen the lnquiry

proceeded and a fair conclusion had been arrived at

after giving a fair opportunity to the applicant, 1t

cannot be permttted to state that jttstice or fair-play

was violated. The applicant cannot be held to have

been placed at any specific disadvantage to prompt us

to stat,e that pre judioe has been caused. The said

argument so ntuch thought of by the }earned counsel.

must be rejected in the peculiar facts of the present

case.

I 6. Confronted with that posltion, the

Iearned counsel for the applicarrt had urged that the

documerrts were not surpplied. Some orlginal document,s

L,ere even not available dhd, therefore, the principles

of natural justlce have been violated.

17, Our attention was drawn to the decision

of t,he Calcutta Hiqh Court in the case of |[AE*XAB Y N

sIilqH v. Ultlo, N.-g-F -!N9LA, z00l ( 3 ) ATJ l s8. In the

clted caser it rras held that when documents relled

upon by the lnquiry officer are not supplied' it
tantamounts to denial of a reasorrable c,pporturrlty to

defend and, therefore. the irrquiry would be vitiated.

AN'-<
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As wonld be noticed herelnafter. the present case is

not the one where documerrts were not supplied.

Therefore. the declsion wouLd be distinguishable.

I 8. Reliance was further belng placed on the

declslon of the Mumbal Bench of the Central

Administrative 'l'ribunal in the case of CtI NDR SFI

KoilDIBA BANSQQF v. -UNI9N oE-lXgtA*-*ANO ---Q.Bs.. ,

O. A. No. 644/ 2000, decided on 8.6. 2001 . In the cited

case also, the appl icant r^tas denied copy of the

docurment in discipllnary proceedings on the grourrd

that the said document h,as a part of CBI Investigation

and lf the same is supplled, it would affect the

investigation, ft was held that it is the duty of the

dlscipllnary authority to supply the documents. For

the reasons already r'ecorded in the preceding

paragraphs. 1t must follow that even thls declsion

will have a littLe application arrd must be taken to be

dlstingulshable.

19. In the case of SHRf R.B.LAL v UNfON OF

I[{_0,I4L 41t0._ oRq.., z00l ( I ) A]'J (cAT ) 14. in the

departmental inquiry. failure to supply copies of' the

statement of the wi tnesses recorded dur i.ngt the

prelimlnary enquiry uas the ground on basis of which

the impuqned order h,as quashed. Thls is rrot the

position in the case irr hand and h,e have nc'

hesltation,. therefore, 1n cc,ncluding that these

precedents wiII rrot help the applicarrt.

/(sV
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a0. Two declslons of the Supreme Court in

this regard can be taken note of. In the case of

[A9.HIXALH.*-9,IKSEI-rA v. uNlg{**ol- I-il9,I4.-E$9 QTHEB9' AIR

I 986 SC Z I I 8. there r^,as non-supplv of coples of

statements of witrresses and coples of the d6cuments

relied upon by the discipllnary authorlty. The

Governntent had .failed to show that no prejudlce was

caused to the employee. Even the $upreme Court in

thls regard held:

"9... ..,..... No doubt the
disciplinary authoritY gave an
opportunlty to the appellant to inspect
the documents and take nc,t,es as mentioned
earlier. But even ln this connectlon the
r easorrable request o'f the appel lan t t<r
have the relevant Portions of the
documents ext,racted rerith the help o'f his
stenographer tr,as refused. He was told to
himself make such notes as he couId.
Thts is evident, from the follotr'ing
passage ex tracted f'rom colnmunication
dated Z5*7- 1 967 from the disci pI 1 nary
authority to the appeIlant:-

"The Government ltas been pleased
to allow you to inspect all the documents
rnentioned in Annexure II to the
charge*sheet given to You. WhiIe
inspecting the documents, you are alsct
allclwed to take notes or even prepare
copies, lf you so like, but you wiII not
be permitted to take a stenographer or
any other person to assist you. In case
you reran t copies of any speclf ic
docurnents, fronr out of those inspected by
you: the request will be considered on
merlts ln each case by the tSovernment.
In case you want to inspect any document,
other tharr those mentlonecl i.n Arrnexure
II, ycru may make a request accordingly,
briefly indlcating its relevancy to the
charqe against you, so that orders of the
Government could be obtainecl for the
same. xxxxx As pr:irrted out above, if you
wish to have cofri.es of any speclflc
documents, from those inspected by You,
yoLr s.hould make a request in writing
accortlirrgly, mentionirrg tlieir relevancy
tr:r the charqle, so that orders of
Goverrrmerrt could be obtained.

Government, however, ffidlrrtains
that you are rrot ent,itled to ask for
copies of documents as a conditlon

A
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orecederrt to vour lnspectlon rsf the same.
I am f'urther to add that in case yc,u do
rrot inspect the documents on the date
f ixed, you rllll do so at your oun risk. "

From the cited case, it ls

a reasorrable request of

clearly revealed that even

the appel latt t to have the

relevant fror tlons of the

the inspection. had been

documents extracted durlng

re'l'used. I t was hel d tha t,

therefore, prejurdlce has beerr caused.

?1 . Sirnilarly, in the case of STAfE-.9F-.*U-.P*

v. st! TBU*QH lt"!At--A!!A*AnAItrE, ( l se8 ) 6 scc 6sl , the

Supreme Court held that non-supply of the copies of

tlre docuntents would cause preJudice. The cortcerned

person must be, in the alternati.ve, al lowed to inspect

the documents. If it was rrot done, the inquiry would

be vitlated.

??. Even in the case of "9-U[-E*BIINK*QF-*?AT--LAIA

AXD*-..-9JHEES v. S*I(*SHBA[ . I ee6 Scc ( L&s ) ? I 7, the

Supreme Court helcl that "Justice rreans iustlce between

both the parties. The ittterests of justlce equally

demarnd that the gullty should be punished and that

teclrrricalities and irregularities which do not

occasion failure of iustlce are not allowed to defeat

the ends of justice. "

23, The net result of the aforesald would be

that the clocuments reI ied upon must be supplied,

Inspection (:arr be perml tted of the documents arrd

uI timat.ely i t has to be seen rrhether preiudice has

been caused or not. AV
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24. Irr the present case before us. the
inspection of the docurrents was permitted, rt is not

the case of the applicant that he wanted to take some

notes which was rrot permitted. rf Ure inspectiorr had

been allowed and at that time there reras ri ttle whisper

or objection not raised, i t is too rate in the day to
conterrd that fair hearing had not beerr given. rn

fact, it was not shown that what prejudice has beerr

caused. Therefore. hyper technical pleas that in some

case t,he origlnar h,as not availabre wilr not be of
much varid keeplng in view that it was a departmentar

inquiry rather than a trial.

25. Yet another limb of the argument floated
tr,as tha E the irrguiry of f icer becanre a prosecutor and

exanrined two witnesses at hls own lnstance. This fact
that two witnesses h,epe exarninecl by the lnquiry
officer courd not be denled. But can crn thls ground

it be stated tlrat when he becarne prosecutor, pre jucli.ce

has been caused to the applicant? In our oplnion, the

ansuer wourd be in the negative in the facts and

circumstances of the case.

25. It cannot, be taken as a straight jacket

formuta that irtn all such cases the proceedlngs would

be vitiated, This is for fire reason that in the
present case bef ore uS, wi tnesses r.rere examined and

aI l owed to be cross-examirred, At tha c tinre, the

applicant seenringty hacl rrot raised arry obiection.
This is apparer)t from the para 9.9 of the inquiry
report. The inqulry officer had askecl the oresentlng
officer tc, oroduce two witnesses, In such a/av
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caused to

con terrtion.

t 16 l
it cannot be termed

the appl icant. We

that pre -iudice

reject the

was

said

27. .The learned counsel for the applicant

taken palrrs to point out that In the facts of
present case, the applicarrt cannot be held to be

urrauthorised abserrce from duty or had been showrr

have given Press and Electronic Media statements

serrsi tive issues.

had

the

6n

to

on

28. For the rea'sons that we will be recording

hereinafter, it wiII not be proper for us to express

any opinion because any expresslon glven on our part

in the matter would be embarassing to ei tlrer party.

a9. The }earned courrsel for the aoplicant had

eloquerrtly poirrted that copy of the opiniorr of the

Urrion Publlc $ervlce C;ornmission had not been provlcled

before passing the ortler and in this process, the

prejuclice is writ lar'ge because fair opportunity to

represent had rrot been granted. In the impugned

order, reference has been made to the

observations/advice of the Urrion Public Service

Commission which b'e have reproduced above.

30. In t,he case of STATE BANK OF INDIA AiID

gLtrE*Bg v. pro-aNgIHEB. lees scc (L&s)

109. it was a little dif'ferent. '[he concerrred off i.cei

h,as being dealt with mlsapf.rrorrrlatiorr of bank funcls.

The inquiry officer had exonerated hirn. The report of

/\4
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the Central Vlgi lance Conrml s-slon

supplied, Tlre Supreme Court held that

been suppl1ed. Ihe findlngs read:

ir,

not

shoul d

"5, ,.... It rras urged that
cc,py of the inquirv report havirrg been
supplietj to the respondent the rule was
c:ompl led wl th and the Hi gh Cour t
committed an error' in coming tcr
conclusiorr that principle of natural
justice was violated. Learned Additional
Solicitor General urqed that. the
prirrciple of natural justice having been
incorporated and the sante having been
observed the Court, was not iustified irr
rnisl.nt.erpreting the r ule. I'he learned
counsel urged that the Bank was very fair
to the responderrt and the di.sciplinary
authority after application of mind and
careful analysls ol' the materlal on
record on i ts own evaluati.on,
un i nf l uonc€d by the CVC recommerrdation
passed the order. It was emphasised that
if the exercise would have been
rrechanical the clisciplinary authorlty
would not have disagreed trtith CVC
recommendatiorrs on punishnrent. Learned
counsel submitted that, in any case. the
tJisciplinary authority havirrg passed
deta.iled order dlscussirrg every material
on record arrd the respondent havirrg fi.led
appeaL there was no preiudice caused to
hirn, None <lf these submissiclrrs are of
arry help. The order is vitlated not
beoause of mecharrical exerclse of pcrr.,ers
or fc,r non-supply of the inguiry report
but for relying and acting on material
which rras not only irrelevarrt but could
not have been looked into. Purpose c:f
suppl y ing docurment ls to cont.est i ts
veracity or give explanation, Effect of
non*supply of the repor t of Inquiry
Oif 1<;er before imposi tion of punishment
rreed not be gone into nor lt is necessary
to consider validity of sub-rule ( 5 ).
But non-suptrrIy of CVC reconrrnendation
which h,as prepared behind the back of
respondent without his participatlon, and
one does not krrc,w orl what irraterlal which
was not orr 1v sen t to the dlsci p}i rrar v
authority but was e::alnined arrd relied on'
h,as cer tainly violatlve of procedural
safeguar d and corrti'ary tc, falr arrd it-tst
inqutrv. From the letter produced by the
responderrt, the autherrtlci ty of which has
been verlflecl by the learned Addltlonal
Solicitor GeneraI. it appears tlre Bank
tur-rrecl down the request of the respondent
for a cc'py of CVC recomlnendation as "The
correspondence w1th the Central Vigllance
Corrrnissiorr is a pr ivi leged commurricat iorr

had been

have

/&
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anc, cannot be f orwar clecl as the or derpassed by the appclinting authority deals
with the recommendatlon of the CVC whlch
is corrSidered suf f icient". Taking actiorr
against an employee orr confldenttal
rJoculrrerrt which is the foundation of orcler
exh 1. bi ts compl.ete misapprehension about
the procedure that is r.equirecl to be
f ollore,ed by the dlsci pl l nar y author i ty .
May be that the rJisciplirrar.y authority
has recorded its oun findlngs and 1t may
be coirrclderrtal that reasoning and basis
of returning the finding of guitt are
same as in the CVC report but it being a
mater ial obtained behind back of the
responden t wl thou t his krrowl.ecjge or
suoplylng of any copy to hlm the Hiqh
Court in our opirriorr did not commit any
error in quashing the order " Non*suoply
of the Vigilance report was one o'f the
grounds taken in appeal. Br-rt that h,as so
because the respondent prior to service
crf the order passed by the disci pli nary
authority did rrot, have any occasiorr to
know that CVC hacl submitted some report
against him, The submission of the
learrred Additional Solici tor General that
CVC recommerrriations are confidential.
cc,py of whtch. coulcl not be suppllecl
canrrot be accepted. Recomrnendations of
Vlgllarrce prior to initiation ofproceedirrgs ar'e differerrt tharr CVC
recofitmerrclation whi<_:h was the basis of the
or"der f:assed by the c,lisciplinary
author i ty. "

31. Similarly in rhe case of .|!1f,!!AGJ!!G

gIBtcJgB:_.8"cI_L&-.HYD*EBA84..o*_4.Ne_eL!tEBS v. .$.**KAB-U" X XAj
AND-. .OTH-qLq, 1993 SCC (LAS) l tA4, lt was held that the

repor't of the inquiry officer should be supplied. It
is an essential part of the r€a.iclhoble oppor tr-rnity to
contest. The Supreme Court lreld:

"?6. The reasorr why the right to
receive the report of Ure enquiry officer
is considered an essential part of the
t'eas<lrrable oppor-turrity at il're first s[age
arrd also a pr lrrclpIe of natural ju.stlce
is that the finclings recorded by the
errquiry officer form an lmportant
mater iaI before the disciplinary
authority which along wlth the evidence
is takerr into consideration by it to come
to i ts concl uslorrs. I t is dlf f icr_rl t to
say in advance, to what extent the said
findlngs irrclucling the purrishment. 1f
arry, recommerlded irr the r-epor t would
influence thie dlsci.filina.ry authority
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while drawing ,its conclursions. The
firrdings furthen might have been recorded
withor-rt considertinq the relevant evidence
on record. c,r I by misconstrulng it or
unsurrportecl by iit. If such a f inding ls
to be one of the documerrts to be
con's.ldered by tlle dlscir.rlinary authority,
the principtes df natural justice requlre
that the enrployee shoulcl have a fair
c,pportunity tO meet, €XpIain and
corrtrovert it kr{fc,re he is conclemned. It
is negation of the tenets of -iustice and
a clenial of falr oopor tuni ty to the
employee to conslder the firrdings
recorded by a th1 rd par ty 1ike the
errquiry officer without giving the
employee an oppor turri ty to r epl.y to 1t.
Although it is true that the disciplinary
authorlty is supposed to arrive at its
own findings on the basis of the evidence
recorded 1n the inquriry, it is alsc
equally true that, the disciplinai'y
autlrority takes into consideratton the
'f irrdings recor ded by t-he enquiry off icer
along uith the evidence on record. In
the cii cumstances. the findlngs of Ehe
engulry officer do con:stitute an
important material before the
dlsciplinary authority whlch is IlkeIy to
inf luence i. ts corrclusiorrs. If' the
enqulry c,fflcer were only to record the
eviderrce and forward the same to the
dlsciplirrar y authorlty, that would not
constitute any aclditiorral material before
the disclpllnary authority of which the
del inquerr t emplovee has no krrowledge.
However. when the enquiry offlcer goes
'f'urther and records his findirrgs, as
stated above, which may or may not be
based orr the evidence on record or are
contrary to the same or in ignorance of
it, such findings are an additional
materlal unknown to the employee but are
taken irrto consideratlon by the
discifrlinary authority while arriving at
its conclusions. Both the dictates of'
the reasonable of.rportunity as well as the
princlples of natur'aI justice, therefore.
requlre that before the dlsclpI1 nary
author i ty cornes to i ts own conclusions,
the delinguent employee should have an
c,ppc,r tun i ty to repL y to the enqui ry
off lcer . s f tndlngs. The dlsclpl l nary
author: i ty is therr requi red to corrsider
the evldence, the report of the enqulry
offlcer and the representatiorr of the
enrpl.oyee agalnst i.t. "

I

finclings

wlrether

3?, UItimately,

of the Supreme

prejudice is caused

as is apparerrt

Court. lt has to

or not.

from the

be seen

AV
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33. We have already reproduced above the

c)opies of the articles of charge and also tlre oplniorr

of tlre Unlon PubIlc Service Comnrlssion. It appears

from the opini<rrr of the UPSC that there were certain

facts mentloned which tr,ere not a part of the charge

anrl the UPSC held that the applicant is resporlsible

for it.

34. The L,nlon Pr-rblic Service Commisslon lrr

paraqraph 3(b) recorded that the Department has beerr

unable to enf'orce any transfer orders on the CO over

the last ten years. It also recorded itt Paragraph

3(c) that the CO's failure to }eave a handlng over

rrote l:o his successor a'fter receipt of his transfer

orclers. It was also rrot a charge. In Paragraph 3(d),

the UPSC opined that "The CCt had been warrred by the DA

several times on the issue of his nraking unattthorized

statemerrts to the media This is rrclt a charge

nor lt was shown that such a warning has been given.

IF such factors had crept irrto the report of the UPSC,

the c'lisciplinary a.r-rthority shor-rIcl have lgnored it or

apolied its mirrd to conclude that extraneous factors

which have been nrentioned irr the report of the UPSC.

ar e beirrg ignored and thereupon the orcier could be

passed.

35. Irr the oresent case before uSr the

discipli.nar-v- authority had by and large acted on tlre

opinlon of the UPSC. In other wordsr €V€h the factors

whlch we have already referred tc,, should have beenAW
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ignored but thay have been taken rrote of and.

therefore, the learned courrsel rightly contended that

prejudice is caused,

35. For the reasorrs recorded above. we allow

the present application and ouash the impugrred order.

It is directed that the disciplinarv authorlty may

pass a fresh order in accordance u'ith law,

37. As alreadv referred to above. for thls

reason. certairr facts which were though argued. are

not belng declded by us as mentioned in Paragraph

No,28,

n_
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