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OA No2ll5/2003

New Ddhi thisthe 26'fu,lof Se,ptember200s.

Eon'ble Mr. V.IC Mejotrq Vicc-Cheirmen (A)

Eon'Hc Mr. Shulcr kiu' Mcnbcr (O

Yogendra KumarPathah
S/o Kishan Chand Pathak-
R/o209rM\ Western Ccffial Rsihray Colony,
Tughlakaba4
New Delhi-ll0 044. -Applicant

;t, @y Advocate Shd K.K. Pdcl)

-Yqras-

Union oflndiathrougb:

General ldanager,
Western Central Railway.
Jabalpur.

Divsional Railway lvlanager,
Kota Division,
Westein C€ffial Railway,
KotaDirfision.

Sr. Divisional Electrical Engineer, (TRS),
KotaDivision,
lUestern C€ffial Rttilu/ay,
Kota. -Respondents

@y Advocate Shi RajinderKlutter)

ORDER

Mn Slunfu Rqia, Hoi'blc Menbo (J):

By virtue of this Applicdion apelicd has sqsh quuhiqg of orders

dated 14.7.2003 and asdgprtcot of seniority in thc gp.ade of Rs.80Gll50 and

further notional poomdioNl as Fimer GradeII w.ef 29.5.1994.

2. Applicant was appointed on p€rmancot basis as Diesel cleaner khallasi on

9.7.1981 and was promood as seoior Khallad on 1.1.98 on upgndnion of the

post. Meanwhilg vide noffcuion ddcd 30-4.t9t6 responOents proposed to

V install a ngw Electrical l-oco Shcd d TrElrkrbo4 Kota Divisio of Western
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Railway. Vide his application ddod 26.8.1988 apelicam requested for transfer to

Electric Loco Shod, Kota Division, Tuglakabo{ oo p€rsooal grounds.

Accordingly, he was postcd in a lower gfade of Rs.75O'950 as khallasi and

relierrod on 17.1.1989. Applicam ioind u Tuglakabad on 19.1.1989. By an

application dated 17.10.1989 applicant rcqucstd for consfoleration of his transfer

on admini*rative gromds, as done in o,thcr cases, u,hich was reoommtded by

Senior DEE on 17.10.1989. Prior to the trad€r on 20.11.1990 in view of

seniority list issrod apelicad has sorlgh promdion as senirr khallasi in the gnde

of Rs.800-l I50. Applicant was srtjectod to trade test to the post of Fitter Grade-

m in the pay scale of k95O-1500 for flliry up the rncamies in Loc, Shed at

Tughlakabad thorgh was declared sooes$rl his narre was shown at serial No.25

in the panel of seloct list of Ffttfi Cirad,eltr and was promded on 3.3.1990.

Seniority of applicant was rwised as khallasi and as he was not found eligible as

per the seniority relqfed by an order ddcd 13.7.91, he was rq/erted as khallasi

from Finen Crrade-Itr. Applican ctalleogoA rwersion order n Ofu-l723ll99l

where directions were is$cd to consider his case in ELF CradeII in accordarce

with the extant rules and r€gulations on the subject. Applicafi was continued as

ELF-[ but srbsequently on 2.1.199{ apecard in the trade test of ELF Gradetr.

Howwer, claim of applicam for prornotion to the grade of ELF Grade-tr was

rejocted vide order ddcd 23.12.1996, u,hich lod to filing of C? No.47l1999,

which was dismissod on 13.8.1999, with libqty to applicant to challenge the

order. By an order dated 4.2.lglndaim ofapplicrm was rgidcd.

3. The above orders were srtjoct mattcr of OA-1362t2000, which was

disposed of on ll.ll.z0x0f2. T*ing W of the frct thd applicaot's

seniority was later on rwisod to consider his case for prornotion as ELF Grade-II

and Gradel. Vide orders ddd 14.7.2Uii3 chim of apfliert was rqiecteq gving

rise to the present OA
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4. Learned oonnsel for applicam states that as per the docision of the Full

Bench of the Trihnal in KJ. Bdunbnrerilr v. Uninn of lidh & Othcn,

l98Z (4) ATC 805, wen in roqucst trandcrs past scrvke has to be considered for

eligitility. In the aborrc bartdrop it b statd thu onoe thor€h on transf,er

applicant had joined on his own roquest thcre were only 40 khalasis in the

Division but the respondeots instcad of placiry ryelicail at s6ial No.4l brought

him down even below the posons ufto bavejtlinod from other Divisions.

5. Shd K.K. Pd4 lcorood oousd of applhm oomeoded thm respondems

have not adhered to thcir own order dated 9.5.1989 where options have been

called fq filling up posts in nelw Eloctricd l.oco Shed snd as his option was duly

recommended by Senior DEE the trade test ootducted eaxlis on 13.2.1990 where

seniority datcd 8.2.1990 was coosid€rcd to be fuat itmiors of applicar[ who

continued as Fitter CradFtr are junirrs to appliorm and those instructions dated

15.1.1999 issued by respondems hve beea violdcd. h rut shll, claim of

applicant is that before rwersion and rdqeting seniority applicant has not been

accorded an opportrmity to show cure ed u,hile lmerpraiOg Rule 312 of the

Indian Railway Esilablishmeil hrsrual GEIvf), which deals with transfer on

request it is statod that in 63 light of the docidon of thc Ap€x Corrt in Arun

Kumar Chetterjce v. Sorth Ertcrn Rrilrry rnd Otherr, (1985) 2 SCC 451,

'offciUing' does not oomxlte 'teryorary', name of applitnm should have been

put at an appropriate phce in the seniority list.

6. Isrnod cormsd would conlcod that applicara vfu-Lvis one Rakesh

Kumar who has been givan s€nti. ority and promotion eyen on his transfer on

request applicart has bm amramy discrimimed in violaftm of Articles 14 and

16 ofthe Constitution oflndia.

7. oll the other 1un4 rcspond€ds' ooud Shi Rajinder Khatter,

vehemently opposd the contcntions aod statod that earlier on the a$ilmption that
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applicant had joined on roquest trs,nsf€r on lE.E.1989 he was accorded seniority at

serial No.25 but on comiog to know of this mfsrepresemaion applicant's joiniry

from 19.1.1989 was reckonod and he ms phmd at serial No.l50 of the corrected

seniority. fu it had bccn fornd rhd drc to culier scoiority apelicaot u,ho had

been given promotion was not comiag within the zorc of considcration and was

not eligible, the rwersion hostakco plaoe.

8. Ifirned counsel woutd oontent that onoe applicant was transferred on his

own request he has to be broqh down to tho bmom of the seoiority and rnere

recommendation for tranf€r on administrative grouds by Senior DEE is not a

final decision and on transftr oo rcqucst scniority is to be tredcd as bottom as pcr

paragraph 312 of the IREIlr. It h dso ootltcoded that in so far as Rakesh

Kumar's case is concerno4 a oorr€ctive mcasure hos ba taken to cancel his

promotion vide order datod t5.9.2005 and applicant lxas b€€Nt promoted from

4.8.2003 in the pay scale of Rs.4flXL,6fiD in Gradetr aod &rc seoiority has now

been assigned to him.

g. In the rejoinder, lcarnd oounsd ofappliort ststes l"t asthc Gadrc closed

in 1990 persons have beeo brorgh in over and above applicant and order pass€d

on 29.5.20O5 by the respondems wolld bG m by Soctbn 19 (4) of the

Administrative Tribunals Act, 1985.

lO. We have car€fully ooosid€sed the rirlrl comciliorc of the parties and

perud the materid on recor4 iochdfuig thc @artmertal rocord produced by the

respondents.

ll. In our considered view, scoiority once settlod cannot be unsettled after a

long lapse of time. The scoiority of 1990 mw cmd be questioned. Moroover,

any change in the seniority would bring about prejudice to the employees who are

atrected parties and their nori4lerdmeot is not in consonanoe with the

principles of natural justioe, as hdd by the Apo( Court in A.ltL Suchent v. M.

a

L



5

o
\3-

I

sujethr, (2ooo) l0 scc 197 afrB.S. Beire v. stetc of Punieb, (1998) 2 SCC

523. Applicant has admittedly asked for a roquest trmdcr and on the assmpti'on

that he had joined on 18.8.89 scdority was assigned at ssial No.25 but in this

seniority applicant was shown promotd as CradeII but ld€r oo, on corroction of

his seniority from the due date i.e., 19.1.1989 his seniority was assigned at s€rial

No.l57 aod in tlrat view of the mdter as applirm oolld mt oome within th zone

of consideration and would not have figur€d in the sdect list he was reverted.

12. As regards conversion of roquest trander to transfer on adminisuuive

gtroundg in the light of rccommeoduion of Senior DEE in pnr$ance of optiorl

mere option would oot oon[cf a righ upon ryplicrm mlcss it is fimlly acoeptcd

and as Semior DEE's rcommendaion has not oulminatod into a fnal decisiorU

applicant caflDt assail hisglfolvanoe on lqrt glotmd.

13. As far as seniority assigned to applir:ant is conoerno4 paragnph 312 of

IREM is very clear, as oo roqucst transf,er one has to be brot4h on the bottom

and the interprAation given in Arun Kunefs case wouH not apply in his case,

as th€r€in the dispute was oftiffury; c,hicn has now beeo done away with.

14. As regards Full B€nch deci.don in ICA. Behsrbnmenien (supra),

though it is not disputd thd pasfi scfticc is to be reckonod for digibility, yA

seniority plays an important roh in promotion If one is not senior enoug[

cannot be promoted.

15. In Rakesh Kumar's case though applicant has nrght parity, but a wrong

action cannot confer upon him a vestod righ as nqilive cquality has no place in

law. Moreover, nolv, ali oorrctive action has b€co takeq law drall take its own

counrc. Howwer, apelicd has frild to establish his own righ to clsim thc

t refief.
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16. In the result, for the forryiry rcasons, as applicant has now been

promotoq we do not fiod ary good gtound to infierfere with the orders passed by

the respondents. OA lacks mcrit atrd is aooordidy dlsrttlssed. No costs.
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