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CENITAL ADMTMSTRANVE IRIBUNAL
PRINCXPAL BENCII

o.A. NO.2068y2003
o.A. NO. n07n003

1TIITII
o.A.No.l2/,lzo0/-

New Dolhi, this u,.l,lr^i[y of Septonber, zou

HON'BLE SHRr V.Il MAJOTRA, VICD CXIAIRMAN (A)
HON'BLE SHRI SIIAI\TKER. RA"IU, MEIVTBM. (o

f
WITI{

oA, NO.2lo7rZfiB
Stui Mahmd€rPartsp and o0rcrs Vs. Union oflndia and Ors.

oA.NOr06t 1003
Shri CP.S. Yadav and others

oA.NO,|2{2U)4
SK. Puri (tr) utd ofircrs

Vs. Union oflndia and Om.

Vs. Union of India and Ors.

s

hosrt : Stui MI. Ohri, Shri KS.S.Rajan rnd Stri K.C. Mitsl wi0r Shri
Harvir Silryh, loarned oounsl for applicants in OAsrepectively.
Stri VP. Uppal, lsamed couttsl for offioial reryondants in all
Olts
Shri AK. Bettra, learned counml fc private rorymdantr in sll
OAs.

l. To be refcred to the rcpofter oraot? YcrA6 )ts
o

2. To be referred to the outlying Benches ofthe Tribunal ornot? Yes/Dr 
yes'

W
(SEANTIR RaIID

MEMBER,(O
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CENTRAL ADMMSTRATIVE TRIBUNAL
PRINCXPAL BENCH

o.A. NO.206E|/2003
o.A. NO. 2tD7t2003

wITI{
o.A. NO.l24120@-

New Dslhi, ttris *r{!";of Septonrbor, 2004

t

HON'BLE SHRTV.I( MAJOTRA, VICE CXIAIRMAN (A)
HON'BLE SHRI SI{AI\IKM.RAJIJ, MUYIBER. (O

o.A. Nor06tll0fii

Shri C.P.S. Yadav
Inryctoroflncorne Tor,
C-256,Sarojini Nagar,
Nsw Dclhi.
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Shri H.U. Khan
Inrycctor oflncomc Toc,
C-320, Minto Road Complex,
New Dclhi-!10002.

Versrs

Union oflndiathrongh,

lhe Seorotary,
MiniSry ofFinance,
Depafinent ofRsvenue,
Norttr Blooh New Delhi.

Ihe Chairman,
Oemhal Board ofDirect Toteq
Mini$fy ofFinanco,
Departnont ofRovarue,
North Blooh Nem, Dolhi.

Ihe Chid0otilmissioncr of Incorte To<,

Oentrsl Rsvcmuc Buildittg, Room No.355,
IP. Estate, NGw Delhi.

Slri Chhutan Lal Meena
Inryector oflnoome Tax,

Shri Prem Moona
Inryectoroflncomo Tor,

Shri Sardsrlal Memq
lnryeotor oftrncomo Tor,

Applicants
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Slri Sanjeev Kumar Meesrq
Irqrector of Itrcctne Tur,

Shri Mursri Lal Meema
trnryeotoroflnoome Tor,

Shri fuiil Kumar
Inryoctor oflncqne Tuc,

10. Stui Prqn Ver Singh,
Inryoctm oflncomo Toc,

I l. Shri Rajo*t Kumar
Inqpedor oflnosne Toc,

12. Shri Navin Kumar fuguwal
Inryoctor oflncome Taq

13. Slri Om Padodl Vcnna
Inrycctoroflncomc Tor,

14. Slui ShivPel Singh
Inryector oflncome Tu,

15. Shri Bal Ki*ran Gopal
Inryootoroflnoome Toc,

16. Ms. Bhasrana $tarma
Inryeotor oflnoomo Toc,

17. Sttri SatindrKumar
Inryootm oflncomo Toc,

18. Shri heot Pal Singh
Inryectonoflnoqne Toq

19. Shri Sunil Rrna
Inrycctor oflncmre Tor,

20. Shri Umc$ Kumar
Inqpcctor of Income Tur,

21. Shri VircndGrsingh CYadav)
trnryector oflncome Tuc,

Stui Rajeft Jain
Inryeotonoflnoome Talq

Stri VinodKumar
Inqpootor of Inoome Tarc,

\
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S,hri Mulcedr Kumar
Inqpector of Incomc Toc,

Shri ViremdcrKumar
Inqpector of Incomc Tur,

Shri Rake*r Kumar
Inryoctor oJlnoqne Tuc,

Shri Adrok Kumar Vi$rant
Inryec{or of Income Toc,

2E. Shri SurmdrKumar Sharma
Inryeo:tor of Inoomo Tax,

29 Shri Ajay Kumar
Inryector oflncome Tur,

30. Shri Rsj Singh,
Inrycctor oflncome Tor,

Shri Rrjindcr Singh Joon
Inryectoroflncomo Taq

,f
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t2. Shri Bhagut Singh
Inryoctm oflnoune Toc,

33 Shri Nepuni lvlao
Inqpeotmoflnoqne Tor,

All CIo tho Chiof Oommissimer oflncqne Talq
Delhi-t 10001, Room No.355, IP. E$tto, Nsw Delhi.

o.A,. NO.2l07l20cl

ItfiehcndcrPartsp
Si/o Lats Shri K.D. Sirgh,
trnrycctor, Offrce of ClT, Delhi-)OI,
Iind Floor, 'D' Block, Vikas Bhsn 0n,
Ncry Dclhi.

2. R-G. Agguwal
S/o Latc Shri Din Ds),al fuguwal
Inryector, O,ffice of Addl. OTRange 35,
Grormd Floor , 'D' Bloclq Vikas Bhawan,
New Delhi

ildulcandLal
S/o Late Shri Khiali Ram
Inryec{or, Offico of Addl. ClTRango 33,
IInd Floor, C.R- Building,
New Delhi.

.R'sqpmdonts

I
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4. VK. Kapoor,

S/o Shri MP. Kapur,
Inryector, Offrcc of Addl. ClTRangc 39,
C.R- Building,
Nsw Dclhi. ..Applicants.

Vorsrs

Union o,flndia,
through Seorotary,
Minisry ofFinanco,
Deparfirant ofRovomue,
Ncw Dclhi.

The Chairman,
Oomhal Board ofDircct Turc$
Dcper[nemt ofRsvcnue,
Minisry ofFinanoc & Company Afrairq
North Bloclq Ncm, Dclhi.

Ttrc ChidColnmisBioncr of Incomc Tot
Dclhi-I, Ccmhol Rsvcnuc Building,
IP. Eststc, Nsw Delhi.

the Secnetary,
Departrnmt of Pormnnol
North Bloch Nem Dolhi. .3sryondoils.

oA. NO.l2{12004

SK. Puri Gr)
Sfol,ate Shri B.R- Puri,
Inryoo{or, Offico of Additional Comm. oflncome Toc,
Range 12,ItrrdFloor,
e.R-hrildirg,
New Dclhi.

Kumralor Soo4
Si/oLatc Shri J.C. Sood
Ineector, Offrcc of Additional Comm. oflncome Tor,
Rangc 36, H-Bloclq VikssBhan an,
Ncw Dclhi. ....Applimnts

Versrs

I Union oflndia
throgh Seoretary,
Minisry ofFinance,
Dopartnont ofRwqruo,
Now Dolhi.
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Chslfitron,
Ccnhal Board of Direct Tures,
Departnemt ofRevcnuc,
Mini$ry ofFinanoe, Notth Bloclt,
Nsu, Dclhi.

Chisf Cqnmissionc oflncorno Tuc, C.R- Building
New Dolhi.

Shri fuiil Kumar

Shri Prsn Bir Singh

Shri Rljodl Kumar

Sihri olfl Praksdt Vcnna

Shri ShivPsl Singh

Shri Bal Kifian Gopal

lle B,havnaPradrar

Shri SatcmdcrKumar

Shri Pritrd Singh

Shri Sunil Rana

Stri Ume$ Kumar

Shri Varindtr Singh Yadav (XS)
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7.

E.

9.

10.

Il.

t2.

13.

14.

rL

15. Stri Rajiv Jain

16. S,hri Pravocst Kumar

17. Shri Raje$ Kumar

lE. S,lri AdtokKumarVidlrant

19. ShriSurrcsrdorKumarSharma

20. Shri Ajay Kumar

21. Shri SagarPrcot

22. Stri Mohidt Sood

Shri Chander Kumar Sriva$ava23.

24.L Stri Himandu Riyal
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27.

28.

29.

30.

31.

t2.

t3.

t4,

35.

25. ,!tui CarriasKarrr

26. Shri Vidre$ Prslodt

Shri Arjun SinghNogi

Slri pnidipta DuUa

$rri Abhay Kant Das

Sttri Purkaj Kumar Pruthy

Sri Surinder Kumar Venna

Shri SunilPrslcadr

Slui prince Rrj K

Sltri Rifii Dcv Vcnna

Shri RrvinderKumar @H)

36. Shri Adrok Vsma

37. Shri VijayKidrce

3E. Shri Bharat Vikas

39. Shri Virmdtr Singh

(All throryh Chiof Comissiqrer oflncome Toc,
CX- Building, Nsw Dolhi) Reqpondstts

hcmt : Slri MJ,. Ori, Shri K3.S. Rajan and Shri K.C. Mifisl wi0t Shri
Han ir Singh, learnod comsl for applicants in OAs reryectively.
Stui V.P. Uppal, lcerncd counrl for official rcryondails in all
OAs
Shri AK. B&r0" lcarned cound for privatc reryondcnts in 8ll
O/ts.

ORD ER

:-

Having grornded qr the silno st of facts involving idsttical

question of larrr, thes thrse OAs are diryosd of by 0ris cqnmqt cdc.

2. Lis potaining to uriority betweqr diroct recnrits and promot&(

Inryectors of Income Toc has srfrced again which has to be romlved. lnt

I(
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a.

ell thos OAs, flnd rniority li$ of Inryoctom Fan -3) w.of. l.3.lg8o

isnred by lcficr datcd E.9.2003, OfEce Mcmoranfum dated 5.9.2003

diryosing he rcpremtation is alrc sessiled.

3. kliofs sught by the promoteesto retore the sriority of 2001 and

considoration of pnunotiqr to the pod of Incqne Tax Officor on the basis

of re$orod sriority. Impugnod uticity qdss aro sught to be st asido.

Senionity lis of 17.7.2009 isalmboing assailed.

4. Applicants in OA No.2l07l2003 ars lnqpectos of Nqthsn Rsgion.

orr prrovisiond uriority liil isilred ss pcr 0rc conmlidatcd infiuctione of

the Govcmmcnt of India objoctions had bccm filcd rcjccting &e

rcprcurtetion srioni$ wes findized which hed rclegatcd thcir position in

0rc uriority with giving slots of 0ro ye$crycar to the dircct rccnrits and

reckoning thc sariority fiom thc dato without bcing apintcd is the

grievance.

5. In OA 206lil2@13 applicants, who aro Inryectors, have bean placed

hrghor in the uriuity list of 2001. Their position bsing relegated led to

filing of the pneurt oas.

6. In OA l24l200!', applicants, who are prunotee Inryec{ors, being

aggricvcd wi0r rejcction of thcir rcgrcs agein* rclcgation of mtiority

asniling 0re action of 0re reqpondceits.

7. All ttre counrl Shri MJ,. Omi, Shri K.V.S. Rajan rnd Shri K.C.

Mifisl rcprcurting applioants of all thc OAs have trmgly reliod upom the

interpnetation givan to tho conslidated instructims of uticity isued by

the DOP&T q 7.2.19E5 and 3.7.1986 to oontond that the rocruitsnsrt

prooess pctaining to direct rsonrit world indicate its availability only fromt
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0to tlol,e of sotusl appointmemt and mcre initiation of recnritmentgoccss

would not be indicetive of fie availability for the puporc of rotation of

$roto for asrigning of inter * mrionity. Several dccisicrs of 0rc AF(

Court have beqr relied upon.

E. Decision of the Division Bonoh of this Tribund at Ahmedabad in

OAs No.9A20O3 and 12312003 in the cas of .R,C ytu otdOfius Vs

Uabn of hdfre at ofrar decided u 12J.2004 pstaining to a lis

betwsen direct roonrits Inoorno Tor Inryecto and pnomoted trncome Toc

Inrycctons regarding miority publified on 6.1.2003. Atcr mcticulurs

diruesion of 0re cotrmlidatcd indruction8 as wcll ss lcw on &o ubject

nrlcd by an ordcr detcd 12.1.2004 &et thc miority of dircct rccnrit

Inryec{ors would commcnce fiom the date of thcir sctusl appoinhcnt and

would not be on 0rc basis of datc of vecancics or recornmGndatians of thc

Ststr Soloction Oomnissiqr. As e omsgronce thcotq srimity lid was

$t ssids and the uriority assignod earlic had bem redored.

9. the aforesaid decision was carried to the Hmblo Hrgh Oort of

Gujarat at Ahmodaband and by an cder dabd l7.E.2M in Spocial Civil

Application No.3574/2004 in the cas of Uniot ol lrfr, oti ofrss vs

N-n Plrl*fi od ofrrrlr.,the ordcr pamd by thc Tribunal was affinilcd.

10. In the ebove conpecfir* it is contmded by the counsl appcaring on

bchslf of tlrc applicants that having afiainGd finality &c decision of thc

Tribunal at AhmcdabsdBcmchwhcrebythc modc of assigning uriorityhas

bem onunciatod nattabs mrtatfrs applies to the pneurt cas and

accordingly, the uriority list isred and order or repreurtatidr are liable

to be st aside and0re original snioritydrouldboresonedtothe applicants

as pcr OMs dated 7 .2.l9EG and 3.7.1986 with con$qrsltial bomefits.t
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I l. The aforesoid has beem objected to by the lcamod counrl appearing

on behalf of official repmdcmts Shri VP. Uppal. He has alm filed his

wrificn srbmissione Acconding to Shri Uppal, OM datGd 7.2.19E6 ie a

clarificatmy ore rqgarding rota quota s5irtenr. Wcd'armilable'figUring in

the OM refers to number of, recnrits. It is dsbd that sr harmutious

condnrctiqr of OM ttre delay in appointnmt of diroct recnrits whas the

procoes had dartcd in the partiorlar yoar thecr the roto qrda was to be

opcatod. The direot, recnritswere anailable as the recruihnmt procosswas

initiatcd.

12. As regardr OM dstcd 3.7.19E6, ari0rmctically, an afrcm$ hos bccn

madc to orplein that availability iswith rqerd to both promotoce end dircct

rccnrits. A sihrotion has bccm visralizcd whonc dircct rccnrits are awileblc

wiftin hc samc yoar but for want of any DPC prunotccs wat not

available. Accadingly, ae por OM datod 3.7.19E6, tho prunoteesworld be

roteted with availability of direct recnrit of that year and wold be bundted

at 0re botrdn of uricity liil. this violates pra2.2 of the OM where it is

$ipulated that promotees of, later yoar would not becsne srio to the

prmrotees of earlir yoar. Accrdingly, onSrasis of evailebility of bdh the

categonics wi&in 0re year would get ftrSrete4 as dircct rccruitg erc ncycr

available whctr 0ro recruitmemt pnocesr initiate* By dcmonshoting this, it is

stated 0rat the only worlcable interpretation is avoilable wi& regards to

numbcr of direct rccnrits. In oas of direct recruitswhcrc the recnrihmt

action is initiated simultaneordy till 86tu41 appointnmts, whiclt is &layed

withot any atlributim the direct recnrits would be barred by age. Ihe

dscisisr of the High Corrt of Delhi in ClfrP No.4656/1995 in ,fiJq Xtonll,

Daa Vs, Union ol hrfio stl ofirls hag bean reliad upur to bufirers Orat

(

v
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deloy itr rypointment et bo$ cur be e crse of dornotirut but 0rene is no

breoking dowl ofrota $to0B.

13. Shri AJ<. Befirs" leamcd counsl eppearing on bshalf of privatc

roqpurdsnts has Tnongly ubmiEed his argUmsrts. At tho otrtset he

advances the principle of prtrcutanto attack the decisiqr oftho Hqrble

High Court of Gujarat at Ahmo&bad. He placed reliance on a docisiur of

Condihrtional Bcnah m A-n htulq Zs .8.S. Nq& slfu, (1988)

2 SCC 602 to contsrd thtt p, t wrtail are thos decisiqrs which are

pronomced in ignomnce of, forgoffirlness of some inconsirtcot ilahtory

provision or smo urthority binding on tho coutt conccmcd. Thc follmring

cass arc elso citcd in nrpport ofprinciplc ofpcr incrriem:-

Fr(. Oon$able Itlaan Singh Ve. Union of Indie end othcrq E6
(2ooo) DLT 4E4 @B);

E (. ConEteblc @RI) Kali Rsnt Vg. Union oflndia and othcrs, E6
(2000)DLT 163 @B); and

Stramrao Vs. Ditrict ildsgisbato,Ihana and dhss, AIR 1952 SC
324.

t4. Leamed cqursl Stlri Bdra firthc contends that in thc light of the

deoision m finc Sbrurl; POt t arltt oilras Vs Uabn t IrDn . od

ofras, 1996 (E) SCC 637, direct recnrit whos appointsnant has beqr

deleycd on no fault of him has to bc givcn utiority and ranlcing at the &tc

place in the *lect lid.

t5. Rsfcrring to the decision rendercd by ttre Tribunal and alm of thc

High Oourq it is contcmdcd that thc dcoision ofthe Apoc Oourt llni6firtlDr.

ncd+ rrlrt Attt Vs A.P. Se Rood Iluqofi eryotfrn al OrJ.,

2004 (2) SC SLJ 5E, which was threo fudgo Bilatl decisisr binding as a

precedent on the High Court has not besr delibcfatsd end considsed.

I

2.

3.

L
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Aocordingly, 0rc decision of the High Court is pr irurrlriam and is to bc

rgnored.

16. Shri B&rs fiuther dstcs 0rat there has bccn no disregion as to 0rc

interpretation of DOP&T's OI\rs dated 7.2.1986 and 3.7.19E6, as srch the

stehrtory provisions had not beon cqrsidtro4 tho decision of the High

Court ispr irutbttt In the Ahmedabad decision by the Thibunal, thre is

no rderence to DOP&T OM dated 7.2.19E6.

17. As regards tho decision in noiect funa od &ai Vs Utfun of

Inilo nt olfiar in OA No403/2001 decidcd on 26.11.2001, eight PGNrBotls

of lgEE Bcnctr, who had bccfii appointcd in 1994, htd accordod miuity

from lgEE, it is ilatGd &at in &c light of the dccision of 0ro Trihmsl, which

has etreincd finality aftcr imre of thc dtmr-cuts noticc, &e mtionity has

boen drangcd. As ruch 0rc applicentr cannot be $ccosfiilly asmile.d tttis

order whictr has afiained finality.

lE. Shri K.V.S. Rajan, ono of the applicants' colttsl has dravrn qr

afrention to the docision of 0re Apor Oourt m @t.&t* Yab Vs

Uttlot of htfro at ofiu* JT 1996 (5) SC I I E to cqrtord thet OM datod

7.2. I 9E6 was considered.

19. In his bridu/rificn nrbmissions, it is contoeidcd hat tho docision of

0rc Alrmedabad hrs interprctcd tre provisions of OM and &cre is a dotsil

oreminatiom rcflcctcd fronr &c body of the juQmcmt.

20. As regards nlllrfi. Erarrrdls cas (upra), thc decision in nalcfi.

ftw is gnr irenrtatn dscided on I wrulg lqd provisisr. lhe basis of

decision in Raje$ Kumarwasthe deoisior in the cas of8rryiacr Mfr$a

on ofrar Vs Uabr tlnfrsin OA No.2307/1999 datod 21.2.200o by thet
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Tribunal and on rqnand by thc High Court to considGr it on mcrit, the same

was withdrrwn q 26.4.2O03. As the decision of S@a Mrt.N (spre)

is st addG,0re samc fate is orpected in Rljcit Kumatr's ca* (upra).

21. As rqards applicabiltty of decisim of ths Apor( Cufi in 8!rrj

Itatuci @qb od. cfras Vs, S& of I & f A ofrurr, JT 2000 (5) SC

413, it is contondod 0rat tho same has a universal applicatim.

22. As regards ll,St fuR@'scrrx (srpra), the srme r€dod upur tho

partiorlar facts and circum*ances.

22. In nutCrell, whrt has bocn Snemd by 0rc counst is that it docs not

lie within thc juridiction of tlris Couil whcnc 0rc decision of fte High

Court hos a binding effcct which drould be lcft to fte HiSh Oourt to

orercieo its arthority ovcr the pnncrplc of pr itrltriarln Mmcovcr, it hes

becm datcd on tho ilremgth of 0re dccision in ^fe of Bfro Ys, EM

XaoAfrN ffrh.fibrylh orf ofrae,2003 (5) S@ 44E that unless there is

a glaring obhrsive unissiurlmr ttunrrtat lworld not apply.

21. We have oarefrrlly consifued the rival contsrtimsofths parties and

psusd the matcid on reccd.

24. ln the light of the doctrine of precodanf as the dscisiqr of the Higlt

Court is a binding precedcnt, 0re only inre lGfr to rcmlvc ig whGthc &c

decision of 0rs High Conrt of Gujarat at Ahme&bad (stpio) ie pr

irrrrrrianlto bc rgnorcd and the claim of tlre epplicottts is to bc out rightly

rejecte.d in the light of thc decision of thc APo( Couft in thc cose ofdP.

Sw no od llutqrt bryordiot (eryra).

25. Prinoiple of gnr t Dnttan is decided by a Coniitutiqrd Bemdt in

A"n Anntlq (srpra) with the following obsvations:-t
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*42. lt appcors that whem 0ris Court govc the aforcsaid

dircctions on February 16, 1984, for the diposal of thc cas
agains thc appellant by thc Hig[ Courq he directiofris wcrc
givcn oblivious of the relgvant provisions of lsw and the

dooision in Anwar Ali Sarkar Ga;'. ScoHal$try's Laf,'s of
England, 4th e&r., Vol. 26, Page 297,pge 57E urd page 300,

the rolovant notos E, ll and 15; Dias on furiprudmoo 5*
o&r., pqgos l2E ana ifOl oung v. Bri*ol Aeroplano Co. Ltd.r?

Als ss tho obsvations of Lord Goddard in Mooro v.
Hswitlt and Psur v. Mcholtt'e. "Ps inorrianr" ars thor
dscisiqrs givor in ignorance a foryeffirlncss of sne
inoonsi*srt stahrtory provision a of smo uthority binding
on ths oourt cqtosne4 p that in erdr oass sno Part of tho

docision or sno sop in tho roasting m whidt it isbas4 is
founq on that account to bc dsnon*rably wrmg. Soc

Morelly v. $/alcollng2o. Atm *s Sate of Orisea v. Titaghur
Paper Mlls Oo. Ltd.zr We arc of tho opinion thot in visw of
ttrc cloar provisions of Section 7 (2) of 0re Climinol Lcf,'
Amen&nent Act" 1952 and Articlcs 14 and 2l of thc
Conilihrtion, these directions wcrc legally urong."

26. Ihc following are thc obsvations in tho caso of llW t. Fbol

tlEgE] A.C.l, rcprodrced in 0rc Divisiosl Bctrch decision of0rc High Oourt

in the oas of DnPouful Moh*:d.v. Urbn of he, 1993(3) StR

92:-

"Wo are alm reeirinded of the follon ing frmors pasago of
Earl of Halabury L.C. in Quinn v. Lsalhem, [190U A.C.495
(tlotrs ofLqds)] :-

"N@r, befqe dinrsing the cas of Albt t
FId, [E9E] A.C.l, and what was decidsd thcoin,
thore aro two obsrt atims of a gmral dtanctr
whidr I widr of malcc and me is to ropeat what I have
very ofton said boforc, tlrat ovcqy juQmmt mu$ bo
rsad as applicable to thc partioilar fa.ts Provo4 or
assmod to bc provod, sincc the generality of the
orpressionswhioh may bc fomdthcre erc notintatdcd
to be ocpositiurs of tho wholo law, but govemed urd
gdifiod by tho putiorlar faots of ttro cas in whict
srch ocpressions are io be found. the otlrer is that a
cas isonly an urthorityforwhat isactally docidos.""

27. In the 8fr2 ol Bfia Vs K:hiht frrs Afrw f&i*, Shgh of

oha;, (2003) 5 SCe 44& afta. mdiotrlotrs disrssion m the procedmt trt
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pritrciplc of per incuriam, thc following are the obscrvations of the Apex

Court-

*5. At ttris juncturc wc moy cxemine as to in what cirsrmiltnccs o
decision can be considored to have been remdsred per inouriam. In
Hal$ury's Lsws of England (4Ot End) Vil. 26: .tudgmont and
ordors: .hrdiciat Decisions as Authoritios @p.297-9E, para 57E) wB
find it obsvpd about pr inctriam as follon s:-

"A decision is given por inoriam when the cotrt has acted in
ignoranoo of a previous decision of its ovm or of a court of
ooordinate jrnisdiction wtrich coverod the cas^bsfore it, in
which oas it must dcoido whioh cass to follon2; orwhon it
has acted ignorance of a Hotrs of Lords decision in which
cas it mu* follon, that decision; or when tho dscision is
givem in ignorurce of the tcmrs of a sahte or rule having
*atutory force'. A decision drould not be treated asgiven per
incuriam, honover, simply bscaus of a dofioiomcy ofparties",
or becaus tho court had not tho benofit of ho bod, argtrmemt',

an{ as e gencral rule, the only cass in which dccisiolrs
drould be hcld to bc given per incuriam arc thosc givclt t1t

ignorance of some inconsi$ont stahrte on binding urthority'.
EYem if a dccision ofthe Oourt of .{p,peal hasmisinterprctcd a
prcvious decision of 0rc Hou* of Lords, the Oourt of Appoal
mus follow its previous decision and leave the Hou* of
Lords to roctiff tho mi$ake."'

Lord fuar( C.J. in Ht&rsfieW PolbeAutlorificscas2 obcryed
that whero a oase or $atuto hed not boon brought to the coutt's
atrention snd the court gave the dccision in ignorance or
forgo,tfrrlnoss of the existence of tho cas or $alute, it wotld be a
dscision rsndcrsd in por incurriam.

6. In a decision of this Court reported in Clo* otA.P. t
8. Utyruayaru Roat it has bem held asfollows: (Sctrpp.2&-65,
para E)

"ThG de of pcr incuriam can be appliedwh€re a court
omits to considsr e binding precedcmt of thc Eomc court or the
sperior court while deciding that isue. ... We, therefone,
find that the rule of per inoriam cannot be involccd in the
prownt cas. Morto'vcr, a oas cannot bs rcfcrrGd to a largcr
Bench on mctre aCcing of a party. A decision by two fudges
has a binding effect on another coordinate Bemcfi of two
fudgeq unless it is dcmonstrated that the said decision by any
nrbsequcnt change in lsw or decision ccassto laying donm a
corrsct law."

7. Aoconding to the abovo docision, a deoision of the
coordinate Bench may be said to havo oeasd to bo good lan, only if
it is *rown that it is duo to any sb*quont change in lan,.

{
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E. In State of UP. v. Synttretics and Chemical Ltd. e ftig
Court obsrred: (SEE pp. 162-6t,para a0)

*40. 'Incuria' litccally means 'catGlcislcel', In
practicc per irc'uria,m appcats 0o mean pnr igorzdnm
Englidr conrts have developed this principle in rolocation of
tho rule of *aro dscisis. Tho 'quotablo in law' is avoided and
rgnorod if it is rendrs4 'ht igtoruttum of a dafirto or dhsr
Uinaing urthonity'. (Yomg v. gri*ot Amoplane Co Ltd) '.
Same hasbesr accqtod, approved and adoptedbythisOourt
while intcrproting Artiolo l4l of tho Constitrtion whiott
embodios tho dootrino of pnooodonts as a matter of leuf'.

9. In Fborrt Day Lawsr Ltd. V. JindEl Bryqts l,/cd.to

tlris cqnt a obsvsd: (SOC pp. 367 &,36E, paras D A,B)
A pnor &cisidr of the Suprame Oqfi m idcntical

faots and law binds the Court m tho samo points of law in a
latcr cas. In orcegional instances, whcrs by obviors
inadverteooo or oversight a juQmemt hils to noticc a plain
statutory provisim or obligatory uthority running countc to
the reamning andresrltrcachc4 the principle of pcr incuriam
may apply. Unless it isaglaring case ofobEueive fiiission, it
is not dcsirable to depemd on the principlc ofjudgmatt 'per
incuriam'. It has to be drorm that pme put of the &cision
was basd or a noasning whioh was doenomtrablywrong, fon
applying the principlc ofpcr incrniam.

10. Locking at tlre mafictr, in visw of what has bcGtl hcld in
mean by ps inanriam, wo find that etch elqnmt of rmdming a
deoision in ignormce of ury prorrision of the *ahrte or tho judicial
urthuity of binding natuE, is not thc rpasr indicatcd by tho Fnll
B€moh in the impugnod judgmomf whils saying that the deoision in
the cas of Ramlait Singht was rsrdmsd ptr incuriam. On the otha
han4 it was obsrved ttrat in the ms of Ramlait Singht the Court
did not considc the qrestion es to whefihr the Oonmlidation
Authoritiss arc courts of limitsd juridictiur or not. In omnsotiqr
wi0r this obsvation, wo wonld liks to say that an oarlic dooisiqt
may ssn to be incurect to a Bmdr of a coordinato jurisdictist
oonsidcring tho quotion latcr, on tho ground that a possiblo aspoct of
0re mattcr wrs not cursidcred c not rsisd bef6e the cort tr morc
aryccts dronld have bcem gono into by tho cort dcciding the matcr
carlicr but it world not be o rGasm to say that tho decision was
rcndcrsd pcr inoriam and liablctobe ignored.lho oarlicrjuQmcmt
may scrn to bs not concct yst it will haw tho binding cfrGct m &o
lator Borctr of coordinate juridictim. Easy cqrx of saying that
orlior decision was rcndcrcd per incuriam isnot pcnnissible and tho
maficr will havo to be remlvod mly in two ways - oithc to follow
the oarlier dooision or refr the mattm to a largo Bstctt to ocamine
tho irsro, in cas it is frlt that oarlior docisim is not conpct on
mcits. Thqrgh hardly nocsssrry, we may howovc, rofc to a few
docisiqrson the abovo propositim.

ll. In Vrjay Laxnri Sadro (Dr) v. Jagdi*rtt it has besr
obsrred as follows: (SCC p.256 para 33)

i
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*33. As the lermed Singlc fudge was not in
qgrecfiieirt with thc view express in Devilal Gaserz it would
havc been propcr, 0o maintain judicial disciplinc, to refer the
ma$cr to a larger Bcmch ratlrer than to talc a diffocntviemr.
Wo notc it with rcgrct and ditnoss than tho said oour* was
not folloned. It is well sffiled that if a Besrdr of coudinate
jurisdiction dimgroos with anothr Bsroh of ooordinats
juridictiur whethr on the basis of 'diffcent arguments' o
othorwise, on a questiur of law, it is apPropriate that ths
mafior bo rsfcrrcd to a largorBorch forrsmlution oftho isnro
rather than to leavo two conflicting judgments to oporate,
oroating confusion. It is not propor !o saorifico oetainty of
lanr. .trdioial dsoqum, no loss than legal proprioty fonns the
basis of judicial prooodre and it mu* be roryocted at 8ll
co*s.'

12. In Pradip Chandra Parija v. hanrod Chmdra Pahailcr3 it
has becm hcld 0rat whcre a Bcmc{r consiting of two fuQcs doesnot
aglec with thc juQmcmt remderod by a Bcnch of throe ftdgcs, thc
only appropriatc cour* availablc is to placc thc mattcr bcfonc

andhcr Bmch of thrce .f,rdgcs Bcnch also concludGs that thc
juQmcnt conccmcd is incorroctthcn the maficr oan bcrcfcrGdto a

largcr Bcnch of five fu{ce
13. Thc decision and rcamning in 0rc two judgmcmb of 0rc

Full Bcnchcs i.c. in thc caso of Runlait Sirght and on imptrgned in
tlris appcal run contrary to cach otlrcr on almo$ all points. In otr
vies, tho doctino of pc inoriam has besr minpplicd Py me Hidt
Currt to the earlis decisiut in the mr ofRamlait Sinth'."

28. In ./sdfti, &fudr of hfirl Bccer,, Cfuib Nqio, lye

Wd Ys Dttup lttfro LU. nt ofia* 09E5) 2 S@ 260, following

obmrrratims havo besr made by the APelc Cqrt:

"We deeiro to add and as was sEid in Chsll & Co. Ltd. v. Broome6
we hopc itwill nevGr be necosary fu us to say $ again that"in the
hierarchical EE€m of courtd' which exiils in orn country. "it ig

neocs$ary fon each lowcr tiGr", includittg thc Hig[ Oottrt, "to accc$
loyally the dccisions of the hrghcr tictd'. "It is inwitable in
hioarchioal E1stcm of cqrtsthat thcrs arc dscisimsoftho Suprtanc
appellate tribunal which do not attract tho unanimous opproval of dl
mernbcre of tlre judiciary.... But tlrc judicial s5frcm only wults if
smeoms is atloned to havc the lastword end that la$wor4 onco

ryoken, is loyally acceSed." T lhe bsoGrwidotn oftre cqntbclw
mu$ yield to tho hrghcr widun of thc oourt abovo. That is tho
sroqgth of 0ro hiorarchical judioial E/*€rt. In As[ & Oo. Ltd. v.
Broome5, commenting on the Court of ApPeal's cqnmqlt &at
Rookes v. Barnard was rmdced Ptr incntriam. Lrd Diplock
obsrvsd:

The Court of Appeal found thqnslvss ablo to dirqard tho
dscision of this iiotrs in Roolcss v. Bar&rard by applying tov

t
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it the hbel per hcuriun. Thet lebel ie rclevutt only to thc
riglrt of an appellate court to decline to follon, one of its own
previous decision$ not to its right to diregard a decision of a
higher appellate court or to the right of a.tudge of thc High
Court to disogard a dcoision of the Court of Appeal.

It is nesdless to add that in India under Article l4l of tho
ConSihrtion the lan, declaredbythe Supremo Court $all bo binding
on all oourts within the tenitory of India and under Article 144 all
authoritios, oMl and judicial in ths temitory of India $all act in aid
ofths Supronro Court.'

29. What is dissniblo from the eTabli$ed law as to the pninciplo of

pr boudan is that a docision which is pr irourtarn r.s not a binding

preccdeirt, if a Court has ac{ed in ignorurcc of 0re previors dccision or in

ignorance of tcnns of ilshttG or rulcs having sshtory forsc. Mcrely

becurre 0re Court had not 0re bemdrt of its argumcnt or thme has becm a

misintcrpretation laid down would not opply. If, honcvcr, an omission to

consider a binding precedent of the uperior court the sBmewould afiroct

0re principle of prilutfian.

30. ln Fua* Dq Loron LU. U lbtdal Eryofi f,tl (spna), unlsss

there is a glaring action of obtrusive omision, it is not desirable to depend

on the principle of judgm€mt "petr inouriam", as rightly held in &dl &

&.lfr. ($pra).

31. In &ffifl & @. Zff. v. Bmonu,1972 AC 1027, in &c hicrarchical

qpeins of Curts, it is obligatory to accept loplly fte decisioms of thc

hrgho tiens. Thc judicial qEcm workable only if smeone is atlon ed to

have 0re last wor4 which is loyrlly accepted. The befier widonr of 0re

court below mu$ yield to the highcrwidottt ofthe coutt abovc.

32. Per irctfi,annwould not bs attracted if a deoision citod has not bson

cornmentod upon in a particular mannor favouring a partiorlar party. It is to

be troated as a glaring obSnrsion or ignorance of tho decision cited as av
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bintlittg prccedent. If s docision is cotrsidercd urd conclurfiur hre bccn

anived at or 0rere may be abnormality in conclusion, fte samc would not

be in ignorrmtia to atlract the principle of judgment 'per incuriam'.

Particular facts, argumants and sbmissions arE alp taksr into

considoratiff, f the argumemts as tandsod in othor cass folloning tho

decision of 0re High Court and a plea advanced that whatovr has beon

contonded has not beon taken note of in the oarlier deoision would not bo

perrrissible andwould rather an infraction to the doctrine ofprecedent and

would nover allow a dccision to afiain fmality. Once apleahadbccm rai*d

by ei0rcr of thc contesing psrty whose intereils are jeopardizcd on rn

sdvcrsc dccision tdccm egoinst $all atweys rcmrt to this principle.

Accordingly, a safcguard has been incorporatcd to thc occcption i.e.

doctrinc of sare decisis and binding precedccrt. A plca not tdccn $ell not

afiractthispnincipleof pe irullt tat r.

33. Basiodly the contsrtion of Stri Behra by intro&ction of doctrine of

precodemt and to onforco its applicability is that neither OI\,ts dated 7 .2.lgE6

and 3.7.19E6 have beqr dirusd in truo proqpectivo nq docisiqr of the

Apor Court m ilf,$t fu ned4, cas (srpra) has been csrsidered and

opemated.

34. To find ttrc brsis of aforcsai( it isrcle\Nantto strectfcm, paragraphs

of 0re dccision of 0re High Court of Gujarat at Ahmcdabad asrcgards, the

dccision mM,Sn!0r.REd+ cas (nrpra) is concGfitod:-

*6.1 the lcamcd counsl eought to distinguidt the ratio of the
judgment of the Suprcmo Court in SUR/LI PRAKASH GUPTA &
OTHERII v. STATE OF JAI\{MU & KASHMIR & OTHERfI [AIR
2000 SC 2300J on tho basis that thce ws!, in tho frctE of that Gas,

ryecific rules rogarding recruitment rotroryective rqgularisatim and
sniority. Relying upon the ratio of the judgmont in SWAPAI.I
Kt I\{AR PAL & OTHERS v. SAIvIITABIIAR CHAKRABORIY
& OTI{ERS [AIR 2001 SC 2-5-5-5J, it was nrbmiEod thaL if ttto
roonritrnent rules applicable in a putianlar cam woro difforemt, thov

I
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conclusion would olso be diffenent. He also mughtto ditinguifi 0re
juQment of the Supreme Court in JAGDISH CIIA].IDRA
PATNAIK v. STATE oF ORISSA (199E) 4 SCC 55EJ on the
grounG that ryccific words and provisions of Rulc 26 wcre
intcrprctcd and appliod in that cas. Ihc lcarnsd counsl rcliod upon
a rooent ju{meert of the Suprcne Court in RV.N.AGHARTLTLU &
oRs. v. AP. STATE ROAD TRAI.ISPORT OORPORATION [AIR
zO04- SC 35ll (sic)J in which the promoteos who had been pu$ed
dovm in tho sniority li* bolow the diroct rooruits utd approaohed
tho Suprorno Court. That Ftitiut, honrsvotr, aPpcars to hano bson
rejected by majority rolying upm the orpress regulatiur undswhich
the pnomotees woro liabls to bo rovortod as and whm approved
direot rocnrits beoame availablo and roplaoed the prunotoes."

35. If one has rogard to tho above, the contontion raisd by the counsl

for direct recnrits to disingui*r their cas, in fact decision in .Iroil,

Mt @qfr ca* (nrpra) in tlre cas of A"P. Se Roat llultqofi

&tpotdon(nrpra) wes cited and wes dm considcred.

36. It may bc ttrst the decision has not found favun with &e direct

rccnrits but ths fact that the decision of thc Hig[ Court isnot pr bsruiam

of this dscision. What Shri B&ra buthess is that the docisiqr drould have

besr firttrer evaluato4 considersd and a finding irould have beecr anived

at. Thie cannot be the sope ofjudgmart prircudan. Tho decisiqr of the

AP. Stu Rood fillellqoil &rpofibn (spra) has besr considmsd.

Moneovc, ws find that tho abovo decision was in putiorlar frcts and

circumdanccs of the rules and regulations and in the light that the

promoteeewGrG on ad hoc whereas in the preurt case thc fsctual sibation

is differcnt. However,we do notwant to commemtupoNt thc dccision of&e

High Court. It would nrffice if we rehrm a finding that 0re decision of 0re

High Court is not pa hwiu. As regards cqrsidcatiur of fho Apor

Oorrrt decision (spra), the conteeition prt forth Orat OM datod 7.2.19E6 has

not been oonsidmod by tho High Court is alm not corrsct. lhe ryooific plea

a
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ttf tlohy in appointmcnt of dircct recnrits mcticulorsly diurmd and thc

finding arrived atwith the following obsrrations:-

"10. There was o clear consnsr that the intcr-s uriority of DPg
and DRs was govemod by tho Office Mernoranda urd Intnrctiqrs
rsftrred to in parqgraph 4 hsrsinabovo. In visw of tho clsar finding
in the impugnod dsoision of tho Tlibunal urd in absrce of any
matrial to tJre conbary, it is arnrmod that no ITI ir a promotee in
axcoss of the $rota for promotees. Tha'refua, in vimr of the clear
and oonsi*qrt ratio of the decisiurs of the Suprune Oourt in
NK.CXIALTHAII (eupna) and SLJRA,IPAI(ASH GLTPTA (erpra), the

$c*iur of puhmg dwm any pnunotoo in the uriority li* which
does not inolude oxooss pnunoteee.

l0.l the basic rulo for relative sniority of diroat recruits and
promotees, as laid dovm in pangraph 2.4,1 in OM. datod
22.12.1959, is that thcir vacancies ars to bc rotaled on thc basis of
the quota re*rved for direct rccnrifnemt and pronrotisr. Howevs, in
cas adequetc numbc of dirsct rccnrits do not bocomc available in
any partiorlar yoar, rotation of qrotrsfortho purpor of dotcmining
uriority oan talcc placc only to thc ortcnt of thc available diroct
rsonrits and promotoos as clearty laid down by paragraph 2.4.2 m
OM. datcd 7.2.19ffi. That provision is firther clarifisd and
illu$rated !o drow that the unfillcd dircct rccruit qtota vrcancies
wonld be canisd forward and addod to tho vncancies of the nort year
with the additional diroct rooruits sleotsd qgain* the oarried
forward vaoanoies being plaood m-bloo belcm ths lastpromotoo in
the sriority lit basd on tho rotatiur of vaoancies for that ycar.
Ihuq rny claim fc sniority in tho year in whidr a vaoanoy had
arisr but not fillod up oould not havs beem entstained. the cloar
mandato in parqgraph 2.4.2 rsfsrsd hereinabove to tho €ffoct that
rctation of qrotas wonld tako plaoo only to tho oilmt of tho
available diroot roonrits and prunotoes is not srcptibto to any othc
interpretatim.

ll. Hos,evs, tho argument vehmrently canvasd m behdf of the
Depafincnt and the direct recruitswas that thc phrase *If adcquate
numbcr of direct recnrits do not becomc availabls in any puticular
ycar has to be underrtood and applied in *rdr I mumcr that no
injuSioo is oausd to tho dircct rccruits who* rccnritincnt procGs$

uudty telcos morc than one ycar as alrc to coxrG that qrota rulc
was not violated by consisent failure to fill up in time thc vrcancies
uisirry for DRs. It was to mcc0 with uoh a sihation that thc
Dcparfnent had isnred the advioo datcd 2.2.200[,, accuding to
whidr, thc yoar of initiation of aotim fr roontitnmt was rclovant
fq the puposo of rockuring uticity of the DRs.Itwasvohillmtly
arguod that the said adyico was moant to $riko a balanos bdwoon
tho interssts and ftrther promotiutal proryect of the DPs and DRs
who* aotral appointmant might have bem dclayed dts to
a&nini*rativo roaslrrs and without any frult sr thcir part. fuid, to
that octenL departre from tho rule that utiority has to bo
detorminod only on tho basis of the ropsctivo date of appointnonttot
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the pod was rcasnablo and legal rs held by thc Supnanc Court in
AK. Nigam (spra). It was also argued that while the @artmemtal
candidates for promotionswould gcmerally bc available ud can ob
casily promote( thc proccss of dhcct rccruihemt through arc and
0rc othcr ncocssary formalitios ahvays tdcc a (sio) 0rs rceilting into
delay in actud appointrnecrt ofDRs.

12. Rsading the ocprossions "diroc{rocnritd' and "do not bsosne
availabls in any putioilar yoat'' in paragraph 2A.2 m the oontsxt of
the (sio) providod for fixing uriority, it is clear that the DRs
contomplatod by the rule and thos who aro aotually available fo
placoanoeit by rotation in tho uriority lii in a partioular yoar. lho
oandidates who arp undugoing the process of recnritnsrt cannot be
said to bo availabls for rotatisr of quotas till thoy are appointed. If
latc appointoos again* the gda of vaoancies of an earlier yoar
wotre to bs considmed for snimity in that sarlia yoar, the
clarification for carrying fuward *rdr vacuoics and plaoing thom in
0rc uriority liil cm-bloc in ttrc year of appoinhont wurld not havc
bcen reqrired. Paragraph 2.4.4 of thc OM. datcd 7.2.198 talcos carc
of the tcmdency of unrcporthg/eryprcssiag thc vrcancies to bG

notified to the conccrned uthorities for DRs and povidos fm
pudring down thc otocsg p,nomotoos. It has no bcaring on thc
pnomotcos oppointcd sgain$ 0roir or,rn qrda of thc yoar conccmod.
Paraggaph 2.4.2 raad with its alarification and illudration clearly
emvisagos givirry of reniority to the DRs of the yGar of thcir achtal
appointncnt discgarding the ycar in which thc rocruihtcnt procoss
for DRE was initiatsd or oomplobd. Roalising tho incongrutty and
injusico cursd by the DRs rsding a mardt ovc regular prunoteos
by bonrg plaood again* a resrrrod slot in tho earlis par and in hmo
with tho catena of juQmoils on the irste, the mqnos and
olarifioations havo besr isnred by the DOPT with illustatiqts to
loavo no sopo fu douH. Suoh jud and cloar rhqnc circulatcd for
its (sio) applicatior cannot be erpplantedby any intr-offico mqno
or m-odled advioe m as to rwort to tho oonftsion whidr was $ught
to be olearod by the OM. dated 7 .2.1%6 and 3.7.19E6i'

37. If onc hor regard to tlre obovc, the eforceeid fuding is indicative of

the frct of OM dstcd 7.2.1986, whic{r layc &um thc pnncrplos of aesigning

mriority bctvvcecr dircct rocnrits and pomotes and rota gote q6tctn has

becn dealtwith in ortcnm and above ju*ified finding arrived at.

38. To csablidr the principle of prirctrinu,0tom ilehfioryprovisionq

whictr have takm drape, for want of any laid down pnnciple of inter s

snionity have not besr igrorc4 it has bosr cmsidtrod. Asuming if the

V conclusion is erronoous world not attract fte principl e of pr bsttbn We

)
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alm find that on 11.5.2004 order pasd by the Mini$ry of Finance, CtsDT,

ad&esd to tlre Joint Commissioner of Income Ta,r of Chandigutr in

conntltstion with DOPAT, it has been oluified 0rat as rcgards sariority of

direct reonrits iz r viz pnonotees drall be reckoned from the year in which

they wce actrally recruited and direot rocruits cannot claim urionity of ttre
rL

year in whidr the vacanoieshad arisrJlf anodal urthonity, the afuesaid is

a clarifioation of OM datod 7.2.19t6 aswell as 3.7.19EC puts an srd to an

interprdation of availability of direct rssuits.

39. trn our considcred view the decigiom of Ahmcdabad Bm& of 0re

Tribund (stpna) having affirmed by the Honble High Corrt has to bc

hested as a prcccdemt, which is binding on us. thc aforcseid dccision hss

not atlrected the principle of prbnrint As nrch wc havs no hositttim to

follow it in &c prcmtt cas to whictt it applies mutrrtes mutandis as tho

isse patains to intr s utiaity of diroot reonrits and prunotes.

40. In the resrlt, having rrrgard to the reasning givan above,we dlonr

thes OAs. Tho uricity list and ordss on ropreurtatiqt aro $t esi&.

Rsryordorts are directed to reias to the applicant their earlic sricity

and in that ovsrt, they world be ontitlsd to dl oonsqrsrtid bsrefits. No

coSs.

41. Let copies of 0ris onder be placcd in all OAs.

Y
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