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CENTRAL ADI.IINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
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CENTRAL AOT.IINISTRATIVE TRIBUNAL. PRINCIPAL BENCH

0A No -2064/20,03

New Delhi this the /lSPaay of May, 2OO4.

HON,BLE MR. SHANKER RAJU, MEMBER (JUDICIAL)

Sunita Kumari,
S/o Sh- $anjay Kumar',
R/o B-22, DF. Gidwani Road,
Adarsh Nagar',
DeI hi . -Appl icant
(By Advocate Shri Shyam Babu)

-Versus*

Govt. of NCT of Delhi
through its Secretary,
Players Building,
I "P- Extension,
New OeIhi -

The Director of Education Delhi,
Govt. of NCT of Delhi"
Player's Building,
I.P- Estate,
New Delhi.

The Dy. Director of Education,
Oistrict North - West (A),
Hakikat nagar,
Delhi -Respondents

(By Advocate Shri Mohit Hadan, proxy for Mrs. Avnish
Ahlawat, Counsel)

e-B-a,_E_B

Applicant impugns respondents' order dated

2-6-2OO3, terminating her services under RuIe 5 (1) of the

Central Civil Services (Temporary Service) Rules, 1965 (the

Rules, for short) - Reinstatement with all consequential

benefits has been sought-

2- Applicant, who belongs to a general category

and was also register'ed with the Employment Exchange in the

same category, in pursuance of an advertisement issued by

the Delhi Subordinate Services Recruitment Board (OSSRB)

applied for the post of TGT (Domestic Science). 79 posts

were advertised in the category, out of which 36 lrere

unreserved and 11 and 14 were for SC and ST categories.
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Wlrile applying applicant has annexed a draft for Rs.1OO/- pn

account of fee for gazetted Group 'B' pOSt- Consequent upon

selection- on provisional basisn &h offer of appointment was

sent to applicant, which shows that appointment is temporary

and provisional for a period of one year subject to medical

fitness and verification of character and antecedents. The

merit. of the general candidate in so far as, last candidate

is concerned, Was 72 marks aS per DSSRB results, whereas

applicant has secured 45 marl<s, treating her to be a ST

candidate she was offered the offer of appointment.

3. In the offer of appointment it has been

stipulated that being a nominee of the OSSRB appointment of

applicarrt is subject to her category, status, caste,/triUe

certificate. It is also stated that the same is liable to

be terminated at any time by giving one month's notice or

salary in lieu thereof. It was also stated that applicant

hss t9 produce the original certificate regarding caste.

The offer of appointment also stipulated that at any stage

if the information given and declaration made by the

candidate is found false the appointment would be

- terminated-

a
a

4- Applicant was appointed on 31.L2-99 and

asked to produce the ST certificate-

was

L

5.. Appticant has been asked to present before the

Deputy Director of Education on 9.11".2OO1, wherein on being

pointed out about her status it has been categorically

admitted that she has not claimed the benefit of reservation

and she belongs to general category. $he further stated
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that the application form had been fitled up by applicant in
her own handwriting and the signature belongs to her. she

further stated that the answers given by her have been after
due deliberations and are not false.

6" While fitling up the application form
applicant in the column of age relaxation has ticked right
and in corumn 3 (a) nhere it is asked whether the candidate
seeks benefit of reservation she has ticked right and in
corresponding- columR category of sr she has ticked right-
rt is on this basis despite securing only 4a mart<s and

assuming to be a general candidate she could not have
qualified in the merit for appointment as she has been

treated as sr candidate she got quarified as per her marks.

7- Appricant h,as served a show cause notice on

1().12.2OO1, proposing termination as per the conditions laid
dot^rn in her offer of appointment dated sr.12.99 on ttre
ground that on direction to produce ST certificate applicant
having admitted in writing that she did not berong to $T
category she misred the DSSRB and concealed the facts.
Applicant submitted a reply to the show cauge notice and

apprcrached this Court simultaneously in OA*gg8g/hOOL,

challenging the termination_

8- rn the oA it is contended that the termination
is in violation of Article 311 (2) of the Constitution .f

' India and applicant is to be deemed confirmed. rt is also
alleged that the termination is stigmatic in nature. The

I rribunal reiected'the argument of deemed confirmation and on\/

-J
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tlre issue of iurisidiction of show cause notice the show

cause notice was not found to be stigmatic" Accordingly OA

wae dismissed on 8-5-2OO3-

9.ApplicantfitedCWPNo.52l8l2oosagainstthe

order passed by the Tribunal before the High court of Delhi -

By an order dated 27.5.2OO3, taking cognizance of the fact

that final results for TGT examination held on ?2-a'99

pertitigner does not qualify for selection as a general

candidate as the last candidate who had qualified in this

category had secu red 72 marks whereas petitioner had secured

only 45 marks, clllp was dismissed. H<lwevern applicant sought

tiberty to take recourse to appropriate remedy after a final

order on the show cause notice is passed and in case any

grievance survives-

l().ApplicantinherstatementdatedS]..5.2ooS

before the respondents denied to have filled up column No'5

(a) and 5 (b) of the application form and endorsed that

there is no overwriting or cutting in it. she has asked for

examination by a handwriting expert. She further admitted

that she has not taken note of the sT category and when the

results were published in Newspaper roll number of applicant

does not correspond to ST category-

L1. On reply to the show cause notice'

respondents by an order dated 2-6.2OO3 terminated the

services of applicant, giving rise to the present oA.

L2.ShriShyamBabu,learnedcounselfor

applicant assails the impugned order on the ground that Rule

2(1)oftheRulesdefinesappointingauthorityasan

t
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authority declared under CCS (CCA) Rules' 1965' Whi le

referring to Rule 5 (1) of the Rules it is contende d that

notice for termination and termination is to be served upon

an srnploVee by the appointing authority' In this conspectus

it is stated that the orders issued by the Deputy Director

o'f Educat ion are by an incompetent authority' which is not

the appclintlng authority of applicant' It is further stated

tlrat in the orders passed on 2'6'2003 though the DePutY

Dlrector is shown as the authoritY who has issued the

orders, it has been stated that the competen t authority is

of the view that reply and stand of the respondents is

devoid of merit' This, according to applicant' conclusively

establishes tha t the psputY Director of Education was only

the conveying authority whereas some other authority

competent has approved the termination ' Relying upon the

.decision of the APex Court ln

AIR 1975 SC 1265 tt is contended that the notice of

is
termination notissuedbytheappointingauthority

nrr I l ity in law ' It is also pointed out that in the tight of

the decision of the Apex Court -in Qbaodec-Eishqtre--Jhg--Y'*

Ugfratle--Bregad---&-$rL-' JT 1999 (7) $c 256 where a statute

provides a thing to be done in a partlcular manner' fio other

mannerist<lbeadcrpted.Accordingly,thecontention
put-forthiethatwhenitistheappointingauthoritywho

has to issue the notices, notices issued by an incompetent

authority cannot be sustained in law'

15. Learned counsel for applicant raises another

legatpleathatinthenotificationissuedthereisno
indication as to the post being temporary' The post of TGT

against which appt icant has been selected ls a direc'E

recruitment post' Appticant' right from the date of

t
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appointment. has been put on probation in a substantive

capacity- Appointment of applicant is made against a

permanent post, rarhich is of permanent duration. According

to him, RuIe 2 (d) of the Rules defines temporary service as

service qf a tempOrary government servant On a temporary

post only- Referring to the declsion in PfadUUan-EUnAC-Ief,n

It.----Unlqn-gl-Irfdla,-L99.4 (28) ATc 70 (SC), it is contended

that a direct recruit on probatlon is to be treated as a

recruitee against a permanent vacancy.

L4- Learned counsel relies upon the deciEion of

the Apex Court in tsaLgghUaC-DAg.-\L---9LaLe--qL-UoP-' 1980 (4)

$CC 226 to contend that if a person held' a post in

substantlve capacity for an indefinite period on probation

subjoct to confirmatign it would be an appointment in

substantive capacity.

15. Another leg of argument of applicant is by

referring to the decision of the Apex Court-in KAOhiya--LAI

g---Dlgtrlqt--Jgdge,r 1983 (1) SLR 621 to contend that whcn an

order is stigmatic and penal in nature protection of Article

311 (2) of the Constitution of India would be open-

16

teirmination

the tenor of

Learned counsel further states that notice of

is not a notice under the Ru1es as it ls not in

Rules -

t

L?. Learned counsel states that assuming

applicant is a temporary servant then without following the

due process of lat^l as the terminatign is on an alleged

misconduct of securing appointment on a false statement that

applicant belongs to ST category is bad in law.

J
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lA. It is lastly stated that applicant has not

filled up column 3 (a) and 5 (b) of application as she has

been registered ulith the Employment Exchange as a general
\,-

candidate applied as a general candidate and there is no'

question of her seeking relaxatlon of age as she was within

the age for a general candidate. Applicant has not filed

any certif icate of ST categoFf-'

l.}..Insofarasmarksareconcerned'itis

stated that apart from manipulatlon in the application form

the marks are also maniputated by the respondents.

ralses

stated

20.ontheotherhand,respondentsncounsel

the preliminar'y obiection of res iudicata, 8s it is

that the contentions raised have already been

asitated and adju<Jicated ln 0A-35S3/2OO1, which h&s attained

finality by rejection of the writ Petition by the High courE

of Delhi. The learned counsel stateE that in view of the

admission 9f applicant that shs belongs to general category'

her selection and appo.intment in sT category does not bestow

upon her a right to claim appointment as per her marks which

are much below the last meritorious candidate in the merit

I ist.

2L- It is further stated that applicant has been

given an opportunity to show Gause before dispensing with

h<lr services. Learned counsel states that Deputy Director

is the appointing authority of applicant and the competent

authority. referred to is only the Deputy Director. It is

also stated that applicant has adnritted to have fiIled up

-l
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the form in her own handwriting and had concealed the fact

o'fherbelongingtogeneralcategory,takingunduebenefit

by maniPulating the record

$

22. Learned counsel denies that any fabrication

beendoneatDsSRBorbytherespondents.Itisstated
applicant has committed a fraud has no rlght to the

has

that

)

postandasgumingsheisre-instatedcannotbeputbackona

post ulhich belongs to general category for which she has

failed to secure the requisite merit'

23- the rejoinder Pleas taken in the 0A areIn

-J

re-iterated -

- 24. I have'carefully considered the rival

contentions of the parties and perused the material on

reccrrd,includingthedepartmentalrecordproducedbYthe

respondents- At the outsetn I hold that a selected

candidatehasnoindefeasiblerighttoappointment.An

appointrnentsoughtonpractiEingfraudandonconcealmentof

the facts is nullity in law ancJ does not attract protcction

of Article 511 (2) of the Constitution ' The Apex Court in

Urr,Le[--ql-tadra-G'3ts.*--lt*-J1*--EbagKana[,1996(1)SCSLJl'
t^ltriledealingwithacaset,irheretheappointmenthasbeen

tat<en on f raud, held as follow*:

L

It is not necessary for us to axpress any opinion
on the applicauLlitv ot Rule 5(1) (i) lt'd (ili)
on the facts of the present cases for the simple
reason that in our view the concerned railway
employees, t""["ia"nts- herein have admittedly
snatched empl;;;;;i in Railwav service' ,mEY be of
a casuar nad;;;"uv- retvlng upon f orged or bosus

casuallabou."._"".a".The-unauthenticityofthe
service caraJ' on the basis of which they got
employment is ctearty established on record of
ttre aepartmlnt;i--enquirv held against the
cgncerned "*pioy.."- 

Consequently, it has to be
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held that respondents were guilty of
misrepresentation and fraud perpetratcd on the
appellant-empioy.. while gettlng employed in
Railway **.ric" and had snatched such employed
which would not have been made available to them
iftheywerenotr.r*dwithsuchbogusandforged
labourer cards- Learned counsel for the
rerspondents submitted that for getting serviee in
Railway as casual labourers, it was-strictly not
n"""*"i.v for the respondent to rely upon such
casual service cards- If that was so there h'as

n(] occasion for them to produce such bogus
certificates service cards for getting employed
in.Railway service- Therefore' it is too late in
thedayfortherespondentstosubmitthat
pr:"Or.ii"n of such bogus or f6rged service cards
had not played lts role in getting employed in
Railway service- It was clearly a case of fraud
on the appellant employer. If once such fraud Is
J"tuJi"A',' the- appointmlnt orders themselves which
were found to be tainted and vitiated by fraud
*-a acts of cheating on the part of employees,
h,ereliabletoberecalledandwereatleast
voidable at the optlon of the employer concerned'
This is precisely what has happened in the
presentcase.oneethefraudoftherespondents
in getting such employment was detected the
respindenti were proceeded against in
departmental engulries and were callEd upon to
6iu* their say and thereafter have been removed
from service. Such orders of removal would
amount to. recal1lng of fraudulently obtained
erroneous appointment orders which were avoided
uv ir.," employer-appellant after fclllowing the due
piocedure of law and complying with the
principles of natural iustice' Therefore' even
independelty of Rule 3(1) (i) qnd (iii) of the
R;i;;, sucl, fraudulently obtained appointmEnt
orders could be legitmately treated as voidable
it the option of the employer and in such cases
merely because the respondent-employees have
continued in service for number of years on the
basis of such f raudul.ently obtalned employment
orders cannot create any equity in their favour
or' any Estoppel against the employer' In thl's
c.nnection we'may uiefully refer to a declsion of
this court in oistrict collector & chalrman,
v:izianangaram social tA,elfare Residential school
Society, Vizianangaram & Anr'. v' 14' Tripura
Sunclari Devi (1990) 3 SCC 655-. In that casc
Sawant.J.Speakingforthi.sCourtheldthat
rarhen an advertisement mentions a particu lar
qruiification and an appointment is made irr
disregard of the sams" it 1s not a matter only
betweerr the appointing authority and the
appointee concerned. The aggrieved are all those
*i.rl had simi la1 or even better qual if ications
than the appointee or appointees but who had not
applied for the post because they did not posse$ri
ih; qualifications mentioned in the
advertlsement- It amounts to a fraud on public
i,, app.int persons with inferior quallficatlons
in such circumstances unless it is clearly statc*d
that the qualifications are relaxable' No courtt
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slrould be a party to the perpetuation of the
fraudulent practice. It is of course true as
noted by the Tribunal that the facts of the case
in the aforesaid decision were di.fferent f rom the
facts of the present case- And it is also true
that in that case pending the service which was
continued pursuant to the order of the Tribunal
the concerned candidate acquired the requisite
qualification and hence his appointment ulas not
disturbed by this Court- But that is neither
here not .there- As laicJ down in the afor:esaid
decision if by committing fraud any employment is
obtained such a fraudulent practice cannot be
permitted to be countenanced by a court of law-
borrsequently, it must be held that the Tribunal
had committed a patent error of law in directing
reinstatement of the respondent-workmen with alI
consequential benefits. The removal orders could
not have been faulted by the Tribunal as they
were the result of the sharp and fraudulent
practice on the part of the respondents- Learned
counsel for respondents, however, submltted that
these iIIiterate respondents were employed as
casual labourers years back in 1983 and
subsequently they have been given temporary
status and, therefore, after passage of such a
long time they should not be thrown out of
employment. It is difficult to agree with thls
contention. By mere passage of time of
fraudulent practice would not get any sanctity.
Tlre appellant authorities having come to know
about the f raud of the r'espondent in obtaining
ernployment - as casual labourers, started
departmental proceedings years back in 1987 and
these proceeclings ha've dragged on for number of
years. Earlier removal orders of the respondents
were set aside by the Central Adminlstrative
Tr'ibunaI. Madras Bench and proceedings were
remanded and after remand fresh removal orders
were passed by the appellant which havb been set
aside by the Central Administrative Tribunal.
Ernakulanr Bench and which are the subiect matter
o'f the pr'esent proceedings- Therefore, it cannot
be said that the appellants are Estoppel from
rercalling such fraudulently obtained employment
orders of the respondents subJect of course to
following due procedure of law and ln due
compliance with the principle of natural iustice,
on whlch aspect there is rro dispute between the
parties" If any lenient view Is taken on the
facts of the of the present case in favour of the
respondents then it t^rould amount of putting
premium on <Jishonesty and sharp practice which on
the facts of the present cases cannot be
permitted.

25 - rn lannu-&*Kaqhni-e-Eu.trLlqi-Qqeslqe,-Qenn"Lsgi.er

s**fal[aL--EassQ.L-and.-Qtbsee., Le96 ( 1) SCSLJ 4, f ol lowins

observations have been made:t
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"So, we are of the opinion that the Division
Bench of the High Court took a wrong view about
the fulfilment of the ellgibility condition. The
.Jecision of this Court in the aforementioned case
cannot be called in aid by the respondent because
tlrere the question for examination h,as entirely
different. The present is a case where almost a
fraud was sottght to be played by the respondent
by giving wrong inf ormation as to hi's
eligibility, benefit of which fraud cannot be
allotment to the respondents.

26. The Apex Court in Fl - Vi shulanat I}ill^rri v

gLaLe-qt--KgrgLA-&-QL€-,-, 2oo4 sCC ( L&$ ) 35o he ld as f o I I ows :

"15- This apart, the appellant obtained the
appointment in the service on the basis that he
belonged to a Scheduled Caste community" When it
was found by the Scrutiny Committee that he did
not belong to the Scheduled Caste community, then
the very b'asis of his appointment was talcen ah,ay.
His appointment was no appointment in the eye of
tlre larat- He cannot claim a rlght to the post as
he had usurped the post meant for a reserved
candiclate by playing a f raud and producing a
false caste certificate, Utrless the appellant
c&n lay a claim to the post on the basis of his
appointment he cannot claim the constitutional
guarantee given under Article 311 of the
Constitution " As he had obtained the appointment
on the basis of a false caste certificate he
cannot be considered to be a person who holds a
post within the meaning of Article 311 of the
Constitution of India. Finding recorded by tlre
Scrutiny Committee that the appellant' got the
apF.'olntment on the basis of a f alse caste
certificate has become final - The position,
therefore, is that the appellant has usurped the
post which should have gone to a member of the
Scheduled Castes. In view of the finding
r<scorded by the Scrutiny Committee and upheld up
to this Court, h€ has disqualified himself to
hotd the post. The appointment was void from its
inception. It cannot be said that the Eaid void
af:pointment would enable the appellant to claim
that he u{as holding a civil post within the
mearring of Article 311 of the Constitution of
India. As the appellant had obtained the
appointment -by' playing- a fraud, he cannot be
allowed to take advantage of his own fraud in
entering the service and claim that he was holder
of the post entitled to be dealt with in terms of
Article 511 of the Constitution of India or the
Rules framed thereunder- Where an appolntment in
a service has been acquired by practlsing fraud
or deceit, such an appointment is no appointment
irr law, in service and in such a situation
Article 311 of the Constitution is not attracted
a'L all-L

)



"i7

-)

(rz;

16. In Ishwar Dayal Sah v- State of Bihar
the Division Bench of the Patna High Court
examined the polnt as to whether a person who
obtained the appointment on the basis of a false
caste certificate was entitled to the protection
o'f Article S11 of the Constitution. In the said
case the employee had obtained appointment by
producing a caste certificate that he belonged to
a Scheduled Caste community which later on was
found to be false- His appointment raa
cancelled. It was contended by ths employee that
the cancellation of his appointment amounted to
removal from service within the meaning of
Article 311 of the Constitution and was therefore
void. It was contended that he could not be
terminated from service without holding
departmental inquiry as provided under the Rules.
Dealing with the above contention, the High Court
held that if the very appointment to the civi I
post is vitiated by fraud, forgery or crime or
illegality, it would necessary foIlow that no
constitutional rights under Article 311 of the
Constitution can possibly flow. It was held:
(t-ab IC pp-594-95, para L2)

If the very appointment,to civll post is
vitiatecl by fraud" forgery or crime or
illegality, it urould necessarily follotr
tfrat no constitutional rights under Article
311can possibl.y f low f rom such a tainted
force. In such a situation, the question
is whether the person concerned is at all a
civil servant of the Union or the State and
if he is not validly so, then the issue
r'emains outside the purview of Article 511.
If the very entry or the crossing of the
threshold into the arena of the civil
service of the State or the Union is put in
issue and the door is barred against him,
the cloak of protection under Article 311
is not attracted-

L7 - The point was again examined by a FuIl
Bench of the Patna High Court in Rita Mishra v.
D:l rector , PF imary Education , Bi har , AIR 1988 Pat
26" The question posed before the FuII Berrch was
wl'rether a public servant was entitled to payment
of salary to him for the work done despite the
fact that his letter of appointment t,ras forged,
fraudulent or' illegal- The FUII Bench held :
(AIR p.32, para 15)

".1.3. It is manif est f rom the above that
the rights to salary, pension and other
gervice benefits are entirely statutory in
nature in public service- Therefore, these
rightsn including the right to salary,
spring from a valid and legal appointment
to the post. Once it is found that the
very appointment is iIIegaI and is non est
in the eye of the law, no statutory
entitlement for salary or conseguential
rights of pension and other monetaryt
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benefits can arise. In particular, if
very appointment is rested on forgery,
statutory right can flow from it."

the
no

I

18. We agree with the view taken by the
Patna High Court in the aforesaid cases-

19. It was then contended by Shrl Ranjit
Kumar, learned Senior.Counsel for the appellant
that since the appellant has rendered about 2'7
y(lars of service, the order of dismissed be
substituted by an order of compulsory retirement
or removal from service to.protect the pensionary
benefits of the appellant. We do not find any
substance in this submission as well. The rights
to salary, pension and other service benefits are
entirely statutory in nature in public tservice-
The appellant obtained the appointment against a
post meant for a reserved candidate by producing
a false caste certificate and by playing a fraud.
His appointment to the post was void and non est
in the eye of the lar^r. The right to salary or
p<lnsion after retirement flows from a valid and
legal appointment. The consequential right of
pension and monetary benefits can be given only
if the appointment was valid and legal- Such
benefits cannot be given in a case where the
appointment was found to have been obtained
f r'audu lently and rested on a f alse caste
certificate. A person who entered the service by
producing a false caste certificate and obtained
appointment for the post meant for a Scheduled
C;lste,. thus clepriving a genuine Scheduled Caste
candidate of appointment to that post, does not
deserve any sympathy or indulgence of this Court.
A person who seel<s equity must come with clean
hands- Hen who comes to the court with false
claims, cannot plead equity nor would the court
bo justified to exercise equity jurisdiction in
his favour- A person trrho seeks equity must act
in a fair and equitable manner. Equity
jurisdiction cannot be exercised in the case of a
ptgr-son who got the appointment on the basis of a
false caste certificate by playing a fraud. No
sympathy and equitable consideration can come to
his rescue. tfe are of the view that equity or
compassion cannot be allowed to bend the arms of
law in a case where an individual acguired a
sLatus by practising fraud."

, 27 " The cumulative effect of the above ratio lays

down a binding propoeeition that in the event either on false

declaratlon or on practice of fraud one is appointed under

the category to rrrhich he never belonged the aforesaid

appointment is void ab initio and is nulllty in law- Such

appolntlnents do not attract mandate of Article 511 of the

Constitution of India..

t
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2A- In view of the above conclusions I proceed to

deal with the contentions raised by applicant-

29" In so far as the contentlon that Rule 5 (1)

of the Rules obligates an order to be passed by the

appointing authority is concerned, the shorl cause notice

issued clearly shows that applicant was appointed by the

Deputy Dlrector, District North-West (A). I have seen the

official record as well. The offer of appointment and the

appointment letter have been issued to applicant by the

Oeputy Director, who Is the appointing authority of

applicant. The notice of termination and the termination

order have been issued by Deputy Director being the

appointing authority" A mere reference to the competent

authority cannot be construed in such a manner to interpret

ttrat whereas the Deputy Director is the only conveying

authority the decision to terminate is taken by the

competent authority who is the appointing authority. I have

to see in the light of the decision of the Apex Court in ttr<:

case of Qn-P.fAKaeh, (supra) as to who issued tlrri rrotice/order

of termination. Having failed to establi",li ,as to who is ttre
L

competent authority who appointe,.i ir3l, overwhelming evidence

in the form of docurrr-;ir't. does not leave any doubt as to

Deputy Director ui tlducation Lreing the appointing authority

of il'1-.r's!.icant. In such an event contention of applicant is

n()t ...r.rstainable.

. 3()- As regards the issu* whether the appointment

of applicant is temporary or substantive in nature, the test

laid dot.rrr f or rJirect recruitment in PCadlUaru-.; case (supra)

..i{s well as tsaLqALttaf-QAA t ,upra) has been kept, in mind-

a

L
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Tftough tire advertisement <Jr;es not show nature of the po$L

but the of f er, of appointment dated 51- 12-99 shotnr's

appointorent rlri temporary for a period of Drle year. The

cgnditi6n of service as terms of appoirrtment contained in

terms of appointment clearl v show that appointment is

temporary and provisional for a period of one year'-

Applicant woulcl be on probation for a period c-'f one year'

which could be extended at the discretiorr '.Lf the appginting

ar.r16or i Ey. This clearly shouru, that appointment though

agairrst the permanen i. post is temporaly subject tc.r

conf irmation. Tl'rr r e is no concept of deemed uonf irmation

ufile*r the rules specify maximum period of probation beyond

tnrhi,.lr it cannot be extended, briL once there is no outer

Iimit specif ied f or pr'obarLron, unless a positive declaration

irs made one r^emairrri on temporary basis. As per Temporary

$ervicr Rules an 6f f iciatirrg service irr a permanent post is

also i:o be treated as a temporary service. No doubto

applicant i.s appolnted provisionally subject to verification

she cannot be substantively appointed, unless she is

cgnfirmed and a positive declaration to this effect is made,

in the light of the decision of the Apex Court in [o-[C,-

tlrreallac--Alan--u---9laLg-ql3lbac-, 2oo2 scc (Las) 68s- In

this view of the matter the decisions cited are

distinguishable. I hold applicant as a temporary government

servant amenable to the Rules.

51". As regards tenor of the show cause notice is

concerned, Rule 5 provides service of a temporary government

servant liable to b'e terminated by a notice in writing given

to the government servant by the appointing authority. The

show cause notice issued to applicant in the present case is

not a notice under Rul,e 5 but it is a notice to comply with

l

\-
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the principles of natural justlce' &ft opportunity t'o

applicanttohavelrersaybeforeprovisicrnsofRuleS(1)of

the Rules are invoked- The order dated 2'6'2003 impugned is

an order issued under Rule 5 (1) ' which provides either

termination forthwith or through a show cause notice of one

m*nth durati'n.. Accordingry the order' issued is in

accordance with the RUIeE'

32.Asregardsstigmaticorderisconcerned,Ido

notfindanystigmareflectedintheorder,applyingthe
test }aid down bv the Apex court in QisLl-EcaKegb-Satrgrrg$'

qalsrr[La-&-QLheeg, JT Lege (1) sc 3e6"

53. l'loreover, I do not f ind the order to be

punitiveandassumingthesameispunitiveashowcau$e

n.tice has arready been issued to appricant and after her

explanationorderofterrninationhasbeenpassed.

lc|. Equity domands as a sine qua non approach to

theCourtwithcleanhands.Unlessarightisestablished

orlehasnoauttrorisaticrntoccrntinueonthepost

indefinitely when the applicaticln form is admitted to have

beenfilledupbyapplicantherselfwithadmissionofher

signatureleavesnodoubtandraisesapresumptionthatall
theccrlumnsfilledshouldhavebeentickedmarkedby

applicantherself-Theburdentoshowotherratiseandto

establish that this has been done by the respondents lies on

Except making a bald statementn not even a

to the aforesaid allegation has been laid down'

,

appl icant.

foundation

rn absence of materiar to show flratwhllher the

t f or'm or marks' have been tempered with being

appl ication

a reputed
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recruiting agency I do not want to impeach their working.

It is the tendency of a person to secure appointment and

once a false declaration or a fraud is detected the best

defence is an after thought and counter allegations' whictt,

fcrr want of credible materials cannot be justified and

establ ished.

' 55. Mclreover, though I have gone to deal with all

the issues raised by applicanto Yet in view of the decision

in EbaaKall and [igfi$aJlaftlg cases (supr.a) those who have been

found to have appointed on false certificate and not in the

errtitled category despite continuing for several years as

the appointment is void ab initio gives no right to continue

in government service- Their dismiesals have been upheld-

36- Applicant assuming to be a general candidate,

a$ admitted by her, on perusal of the merit arrived at by

the DSSRB has got only 45 mar'ks whereas the last meritorious

candidate who was appqinted in the general category secured

72 marks. Accgrdingly, she has no right to be appointed

against the general category as TGT-

37 " In the result, finding no inftrmity with the

orders passed by the respondents, OA is found bereft of

merit and ls accordingly dismissed- No costs-

S R*f'
(Shanker Raju)

Hember (J)

'Sarr ,




