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Central Admi ni-ctrati ve Trr bunal
Princ'ipal Bench

o.A.Ncr.2054,/2003

Hon'ble Shrr Shanker Raju, Member (J)

New Delhi, this the lllh'Ory of September, zoos

Ti kam Si nglr
s/o Sh. Saudhan Srngh
r/o House No,??3
Gal i I'lo. D-5, l',land l,lagri
Delhr.

(By Advocate: Sh. M.K.Bhardwaj)

Vs,

Un'ion of India & Ors.
through Secretary
Mtnistry of Urban Development
and Poverty Al levation

l.li rman Bhawan
New Oelhi,

Appl i carrt

'l

.,
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2, Charrman
t'lagar & Gram ll'iyojan Sangathan Sahkari
E-Blr.rck Vikas Bhawan
New Delhi.

Secretary
Sehkari and Rozgar Mrnistry
l,lew De'lhi.

K. D. Gurmukhi
Chief Planner
l.lagar and Gram I'l'iyojan Sangathan
E-Block Vihas Bhawan
I . P. Estate
l.lew Delhi.

5. The 0r rector
Nagar and Gram N'iyojan Sangathan
E-Block Vika-e Btrawan
I.F.E$L,AUU
t{ew Del hi .

6, K.V.5ingh
Admi nistrative Officer
tlagar and Gram l',liycrjan Sangathan
E-Block Vikas Bhawan
I . P. Estate
New Delhi. .. Respondents

(By Advocate: Ms. Rinchen O, Bhutia)

ORDER
Elv C,hr i G,hqnlrar airr llaahar / Il.

Appl icant impugns respc,ndent-q' notice of

termination dated 30.7.2003, He has sought guashment

of the above with all consequential benefits,t
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2, By arr tnterrnr order dated 28.8. e003 ttotlce

dated 30.7.2003 has been stayed'

3 . Aprr I i catrt uras engaged on casua I bas i .c i n

the year 1995 hi s serv i ces h,Br€ termi nated. Three

p€rsorrs from outsjde allegedly wers elgaged aa p€o;ls.

AppjicatrL filerJ OA 4??/1936 btrt the same was urithdrawtr

with I iberty.

4, OA 1400/1996 preferred before this Court

was disposed of 3.2,1997 with a direction to re-e;lgage

the appticant in prefereng€ to out-eiders and f reshers

ald on rs-s;lgagement, t0 work out hi-q rights for grant

of temporary stattts.

Ft. As the orders have nc,t b€en GompJied, CP

13A/1997 filed by thB applicant was disposed of on

1 .9.19g7 to cansider th€ appl icant for regular

appgintntent. tlo rsview selection was held and the

apgrl icant wa$ not considered fqr rogularisation

against any of the po-tt-q held by his iuniors'

6. Applicant filed OA 556/1999 which $'as

disposed of on 5.8.1999 with d'irection that in the

€V€Frt Appl icant represents for absorpt'ion as a peon

consider th€ Same 'ln accordance with rules and

inStructiotr ot'l the -tubject, and meanwlli Ie, iri the

€vept that app 1 i catrt ha-e cgmp I eted the requ i red per i od

of service as provided 'in DoPT OM dat6d 10.9.1993 and

fulfi1s c,ther eligible conditigrns' respondents should

alsg; consider aF,F,l it-:at'lt'g Frray€r for grant of

temporary status' Accordingly, 6FFI icant wasv
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r€gu I a r i sed atrd aFrFrq 1 nted aS Clrowk i dar on 24th

September 1999. He made severa'l r€prss€ntati ons to

regularise lrim as Peon.

7 . Appl ic;ant Frreferred OA 102CI/2000 which was

disposed of on 14.?.2001 w'ith d'irection to pass a

speaking order on the representatton of the applicant.

Respondent-s have considered the r€presentation but

rejected it on 12.6.2001. The claim of the applicatrt

for temporary status on completion of 206 days was

also rejected.

L Appl icant further f i'led oA 2533i 2001 which

$,as disposed of on 5.7.2002 with d'irections t0 the

resFrondents to Consi der the appoi ntment of th€

applicant as Peo6, A maior petralty chargs-.qheet under

Rule 14 of the ccs (ccA) Rules, 1965 wa-q served upon

the aF,F,l I cant orr 2l .5. 20OZ . Itr pursuance thereof a

major penalty crf reduction of pay has been imposed

upon the applicant by an order dated ?A,2.2003.

9. By resortitrg to Rule 5(l) of the CCS

(Temporary Services) Rules, 1965, the applicant was

issued a notice for term'ination effective on explry of

orre month, giving rise to the present OA'

10. Shri M.K.Bhardwai, lsarned counsel for

appl icant, Fglying upot1 tlre decisicrn of the Apex court

'i n Om PrakaSh l.laurva V , U . P. Co-OOerati Ve SUgar

Factories Federation. Lucknow and Othere, 19gO ATJ

(SC) 14? contends that as the maximum period of

probati6n rtrcorFrorated in the ternts and conditiott-r,tr
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arid as Frer tlre rules rs only two years tlre applicant

is deemed to have been confirmed and as such Rule 5(l)
-- 

!r-.- F. t-- iL i J 
-- -.--L L- .--!4- 

-L-JL'I Lflt Huttl-ri lutu L;aItilLrL utl uilal tuL;Lttu.

11. It i-q further stated that onc€ olr deemed

conf i rmat i on , respondent-s have subjected the app 1 i cant

to a F,rc,ceed'ings under Rule 14 ibid his status cannot

be of a temporary servant. The actiqn is violat'ive of

Article 31 1 of the Constitution.

12, It is further stated that ttre applicant

ha-q been terminated by an order, whrch is founded on

lris slrecific act of misconduct, as such the same is
violative of Article-q 14 and 16 of the Const'itution of

Indi a.

13. Fespondents' cotrnsel, Ms. Rinclren 0.

Bhut'ia denied the contentions and stated that in

pursuance of directions of this Court jn OA 556/1999

apFrl icant wa-q appointed as Chowkidar on tempcrrary

basis. As per the terms and conditions of his

appointment, his appointment is temporary and on

becoming permanent, his claim for absorption worild be

considered, Ouring this'interregnum, his services are

liable to be terminated without assigning reasons on

expi ry of period of notice. The probation of tlre

applicant was a period of tr,ro years from the date of

aFrpoi ntment.

14. Irr ttris view of the matter, by producrng

tlre relevant record, it is contended that the case of

tlre apFr 1 i carrt f or conf i rmat'ion has coms up for
IrL con$irJerat'ion and it has been decided that the DPC
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-chould decide conf i rmaticrrr as p€r merit and record as

wel I a-s performance of the appl icant. As such the

contention putforth i-q that in atrsence of any specif ic
order confirming the applicant, h€ cannot claim deemed

conf i rmat'ion and wi I I remain as a temporary emErlrf,yee.

15. By referring to the various memes.

is-cued during this period, 'it is stated that tlre order

pa-tsed try the respondents 'i-q on the basi -s of

unsatrsfactory performance of the aFrplicant atrd as he

has fiot improved uF,on, the termination is a simple

order trrf ternrinatir:rn as Erer the terms and condttions,

and i-q ne'ither founded on misconduct ,'lor pnnitive. It
is furtl-rer stated that order of termination does not

cast any stigma uFron the applicant.

a

a

I 6. In the rejoinder, appl icant

rerterated his pleas taken in the OA.

lras

t

17 . I have caref ul I y cons'idered the ri val

cont€ntions of the part'ies and perused the material on

record.

19. The three judges bench of AFrex Court in

Hish Court of l,l.P. v. Satvanaravan Jhawar, e001(7 )

SCC 161, it has been held as under:

"There are three 'lines of cases
dec'ided by Supreme Court on tFre euBstionr-rf deemed conf i rmati on . One I i ne of
cases is where in the service rules or in
the letter r-rf appointm€nt a period of
pro[rati on i s spec i f i ed and pou,er to
extend the same is also conferred upon
the authority without pr€scribing any
max'imum period of probation and if the
of f i cer i s conti nued beyond tl're
E,rsscribed er extended perit:rrJ, tre t:ann0t
be deemed tt: be conf irmed. Irr such case-q
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there is no bar aga'inst term'ination at
any point of time after expiry of the
period of probation. (Para I 1 )

The other line of cases is where
whi le tlrere rs a provrsiotr in the rules
fcrr in'itial Frrobation and extetrsic,tr
tlrereof , a max i mum per i od for sur-;lt
extension is also provided beyond which
'i t i s not psrmi ssi bl e to extend
protrati on. The i nference i n such casss
is ttrat the c,ff icer concerned 'is deemed
to have been conf i rmed upc,n expi ry of the
maximnm period of probation in case,
before i t-q expi ry, th€ order cif
termi nati on lras not been passed, ( Para
11).

Tlre la-qt I ine of cases is where,
tlri-rrrglr utrder the rtt'les a maximum Freriod
of protratiotr i-q pre-qcribed, but the -samerequires a specif ic act ott the part of
tlre enipi(--iy€tr t,y i-c$t.irig .1i'r r:rrtl€t- irf
corrf irmat'ion and of passitrg a test for
the purposes of conf i rmation, Irr -cuch
ca-qes , gven 'i f the max i mum per i od of
probati on has expi red atrd nei ther any
order of conf irmation has been passed ttor
ha-s the person concertred passed the
requi-qite test, he cannot be deemed to
lrave been conf i rrned mere I y because the
said period has exptred. (Para 1l)

In Rule e4( I ), whi le a maxlmum
Freriod of FrroLration has beetr jndit-;ated,
y€t the question of confirmation of such
a probation€r is dependetrt upon his
fitness for such confirmation and his
Fassing of the deFrartnretrtal examinat'ion
by the lrigher standard,6s pr€scribed.
It necessari 'ly sti pul ates that the
,::tJiiist.ii:,r'l ;f ,-;f;rif;r-lii.:iLi(frl tlfir'r l:c
considered at the end of the period of
p robat r on , and otr such cc,l'ls i de rat i on t f
tlre probationer is found to have pa-ssed
tlre frrescri bed deErartniental examl nat'iotr
then ttre apF,oi nti trg author i ty may i sstte
an order of conf i rmati otr. ( Para 35 i

It is too wsl I settled that an
order of conf i rmatiotr is a po-titive act
o|'l the part of the employer which the
employer is regut red to pass in
accordance with the Rules govertring the
question of conf i rmatiotr subiect to a
find'ing that the probationer is in fact
f it for Gorrf i rmation. Therefore, it
cannot be held that sitrce a maxtmum
perrod of probation has been provided, Bt
the end of that pericrd the probationer
must be hel d to be deerned to bre
confirmed. (Para 35)

Ordinari ly a deemed cotrf i rmation
of a probationer ari-qss when the letter
t:f appointment so stipulates or the rules

t
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a
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gov€rning service conditions so indicate.
In the absence of such term in the letter
i,f Ailfinir,t.mefit i,r ir't the r-eiFvarit RuIe.s,
it can be inferred on tlre basis of the
relevant rules by'implication. But 'it
cannot tre sai d that merel y because a
maximum period of probation has been
F,rov r ded i n the Serv i ce Ru l es ,
contrnuant:e of the probationer thereafter
would ip-rri facto must be lreld to be a
deemed confirmatron. (Para 37)"

19, Fol lowing Satyanarayan Jhawar's cas€

supra, Apex Court in Commissioner of Pol ice v.

R.S.More, 2003 SCC (L&S) 178 held as under:

"8. In our v'iew, the case at
trand falls under Category 3. As noticed,
sub-rule (2) of Rule 5 requires that a
protrati oner shal I not be consr dered to
have satisfactori ly completed the
Frobation unless a specif ic order to t,lrat
effect i s passed. J'lo speci f ic order
trav i ng been passed by any author i ty ,certify'irig the satisfactory completion ofprobation period of the respondent, has
been brought to our notice. Mr. Hegde,
learned counsel, submitted that no order
as contemplated under sub-rule (?) of
RuIe 5 has been passed by the competent
authority, Admittedl y, the order
discharging the resFrondent, in exercise
of powers under Rule 6, has been passed
after tlre extended perirf,d of Frrobatiotr
was rlvgr. rn our view, however, that
i tsn I f xr:;ri jiJ rrt.rll Erlt i t iif 1;liB rFsfrorrd€irif,
to have c'lai med deemed conf i rmati on i n
absencs of the sp€Gific order to that
ef f;,6i.. ii'i S€rvi..;E jUr isfrrudtrr,C€i,
confirmation of service on a particular
tra.it is. PreCedetj t]y $fit;'i.:ftr(.tC,i-jr
perforrnance of the i ncumbent un I ess
service rules otherwis€ prescribe. fn
the instant case, sub-rule (2) of Rule 5
of tlre Rules provides that unless there
is a specific order that the probationer
has satisfactorily completed the period
of prrrbation, he -sha'l I not tre entitled to
be deemed to have satisfactori Iy
completed the probation by r-Bfson crf lrrs
being continued in service beyond the
extenderJ period of probation, The High
Court has fai led to consider this
'rfiit:ifirtar'it. asf-rtr(lt of tlie mat [.er, rersi.ii t,irrg
in m'iscarriage crf justice. In our view,
the H i gtr Court fel I i nto error resul ti ng
in miscarriage c,f justice. "

20. fn MD. Muzaffar Alam v. State of Bihar

& Others, 2002 SCC ( LAS ) 0AS, tlre fol I owi ng

ob-qervatrons have been made:t
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"4...... ,.,.. Thg fact rsmalnsthat the $tatutory Ru I e prov .i rJes thep€r-tQrJ of probation for two years. It

ne i tlrer i rrd'i cates that the per.iod of
FrrobatiQn can be continned nor does itindicate that confirmation is automaticafter expiry ctf il-ie p€rtod of prcibation.
We ar6, tirerefore, unable tci 6gq-;gp1 Mr
Dw i ved i ' s ccrntent i on that the emF,l oyee i sbound to be ccrnfirmed on the expiiy oftlre period of probation. .....,..........
21 . If c,ns has regard to the above, the

decr si cin 'itr om prakash Maurya's cas€ supra .is

impl iedly overruled, Even if ths term-q and conditions
of the apFtointment do not stipulate any provision, for
extsn-sion of probat'isn, or deemed cor.rf i rmaticrn,

atitomatr c deenrerJ conf i rmati on Gaflr-rot be i nferred,
trnless an exprs-cs declaration as to satisfactory
t-;QnlFletion of period of Frrobation, is passed by ilre
re-qpondents. Act of conf irmation is a positive act on

tlre part of the ernployer which is to be passed orl

recordrng of find'ing that the prrobationer i-q f-it for
confirrriation. Merely because il-rB maximurn Freriod of
pro[ratr on i s prov i ded arrrJ has expi red woul d hot
ccinf irm pErmansnt statrrs upon the Gcrvgrnment servant.
Any provision either in the letter of Eppointmer-lt or
rulE-s goverrrirrg the service conditions, For rJeemed

conf i rmation on expi ry crf maximum period crf probation

woulrJ not ipso facto corrfer conf irnred/Frermanellt status
to a Govgrnment servant,

?2. Moreoso, f,s r-lo expr€-ss ord€r has been

passed by tl're respondents to GCrfif irm the appticant and

his conf irmatiotr ts yeL tre declared on Gonsideration
by the DPC, r am crf the cen-qidered view that the

t
t aFtpll(-jarrt rrJas not deemed conf irmetj arrd had remainerJ as

-
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a temprrrary

aptioi ntmetrt

resorted to,

enrErlc,y€e for wlrich Clause-Z( i i )

I etter regard i ng termi nati otr

of th€

can be

23. itr so far as trolditrg r.rf an itrqui ry under

Rul e 14 of the Ru I es supra r s concerned , therugh 'i t
cannot be disputed that only confirmed employees or

having Frermanerrt status' ar€ amenable to proceedings

under Section 14 of the Rules, but yet in view of the

above findings wlren the apFrl'icant wa-c not even been

confirmed would not infer deemed cotrfirmatiotr of tlre

appl'icant. This may be an irregularity btlt in absence

r-if any po-c i ti ve conf i rmati on by the respondents

apFrlicant remained a-q a temporary emp'loy€e amenable to

Rule 5( 1) of ttre Temporary Service Rules ibid.

?4, As regards tlre foutrdation of the order

bei69 rrtisc<itiduct, it is -qettled pcisltion of law that

if Goverriment does not want to reta'in a temporary

emF,'l c,yge and w i thout i trgu i 1i trg i nto the mi sconduct and

arriving at a finding of guilt and without proceeding

him in a discipl inary proceedings, cons'ideration of

his unsatisfactory record would only be a motive.

2F-,. The order of termination does rrot refer

tt-r any Attnexures f rom whi ch the sti gma can be

iriferred. The simFrle order of termrnation does not

cast any stigma upon the applicant'

26. I trave perused the record of the

appl -icarrt, Oespite several oF,pc,rttlnit'ies accorded tg

[-r'im, fre ct:trtitrued to lrave utrsatisfactqry Ererformarr6s'

wh'ich was the trasis of his termination. Being a

-

t
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ternporary ernfr'loyee , terrrii riatr cin ort unsatr sf actory
performance i-q val id rn law as Field by tlre Apex Court

witlr the ft:rj iciwirig observatiorrs in Mathew P. Thomas

y o Kerala State Civi I Suoolv Coroorat'ion Ltd. &

Others, 2003 SCC (LAS) 262:

"1?, In the present case, €vsn
on earl ier occas'ions when tlre aFrpel lant
fai led to perform lri-c duties properly
duririg probation period he was warned to
'improve and continued in the serv'ice, If
tre I^,aS tci bre removed from service on the
al legations of m'isconduct, at that time
itself the respondsnt-c could have removed
trini frorn gervlce. Tlris i-i al-qo a
circumstanc€ tcr indicate that his order
i.rf termination was -c1mpl'iciter.Therefore, having regard to th6
Frarticu'lar facts and c'rrcum-qtanceg and in
v i elr of what 'i-q .qtated above, w€ lrave nc,
good reason to disagree wrtlr tlre impugned
ordgr, "

7i, In the result, for ttre foregoing

d'iscu-s-rion, I do not find any infirnrity 'in the rrrder

of termrrlatir.rrr, OA rs accordingly bereft of merit and

i s di sm'i-q-sed , Stay a I ready granted i s vacated. Ne

L;L'S L{i

- S R&r'
( Slranker Raj u )

Memtrer ( J )

/ rao/




