CENTRAL ADMINISTRATIVE TRiIBUNAL
PRINCiPAL BENCH

0A No. 205072003
New Delhi this the 6th day of February, 2004

Hon'ble Shri Kuldip Singh, Member (J)
Hon'ble Shri S.K.Naik, Member (A)

Virender humar

8/0 Shrtri Ram Kishan,

Ex-Driver, Central Jail,

Tihar, New Delhi.

H. Nouse No. 1604,

Village Mamur Pur,

Post Office Nareia, Delht.
’ . JApplicant

(By Advocate Shri G.D.Bhandari )

VERSUS
Govt. of NCT, through

i. The Principal Secretary
(Home), 5th Level, "A' Wing,
Delhi Sachivalya, 1.P.Estate,
New Deihi.

The Director General of Prison,
Prisons Headquarters,

Near Lajwanti Garden Chowk,
Janak Puri, New Delhi.

no

Shri Mahavir Singh,
Dy. Superintendent -1,
Tijihar Jail, New Delhi.

()

: Respondents
(By Advocate Shri Vijay Pandita )

O RDE R (ORAL)

Hon'ble Shri Kuldip Singh, Member J)

Applicant has filed this Original Application
assailing the order dated 30.7.2002 (Annesure A-1)
whereby the applicant has been dismissed from service.
He has aisu assailed the order passed by the appeliate
authority rejecting his appeal vide order dated
7.4.2003 (Annexure A 3). Appiicant who was working as
Driver in the Central Jail under respondent No.2 had
been proceeded departmentally, on the aillegation that
while performing his duty on ambulance DBL 9920

carrying bread on 29.5.1999 at i4.40 hours in Cd=-4. he
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carried 200 packets of Newla Birand lobacco hiddden
under the driver's seat inside CJ-4 with diterior
motive in violation of the instructions issued from
the office. The enguiry was conducted in wiitci
various witnesses were cross-examined and the enquiry
officer returned his findings holding the appiicant
guilty. thereupon, the disciplinary authority passed
the order dated 3G.7.2002- (Ann.A. 1) dismissing the
applicant {from service. Against this, the applicant
fiied his appeal which has also been rejected LY
Annexure A-3 order. The applicant has taken a g round
that the Enquiry Officer, namely, Shri Mapavir Singh
was a biased officer. He.;as not expected to do the
enguirnry impartiaily because ne was also a w;tneSS"as
he had prepared the seizure memo. Besides that; he
i S '

had aisuv conducted a prelimig@fy Aenquiry. The
applicént has stated that the inguiry Ofticer was much
more lntérested to see that tp? enyuinry inltiéted
against him by_the Department succeeds pu thét the
seizure meno ppepared inn his presence.is believed and
recovery of contrabond from applicant stands proved.
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3. Learned counsel for the appiicant has

submitted.. >ithat Dbeside that there are various
ambiguities 1h the conduct of the enquiry and none of
the PWs examined has given auy evidence against him
and the report is based on conjectures and surmises.
On the coniravy, Shri Vijay Pandita, appearing for the

respondents has submitted that as regards the enguirty
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proceedings conducted by the enquiry officer, the same
are in accordance witih law. The witnesses have been
examined aﬁd cross examined by the respective parties
and after affording an vpportunity of hearing to the
applicant, the Enquiry officer came to the conclusion -

that the appliicant is guilty of the charges.

4. However, as regards the appointment of the
Enquiry Officer, namely, Mahavir Singh, learﬁed
counsel for the respondents has submitted that the
Enquiry Officer had been appointed by the competent
authority and no complaint was ever ratised against iiis
appointment by the appiicant. S0 now tihe applicant
cannot take this point at this stage. In our
considered view, this contention of the learned
counisel for the tespondents has no merit. Admittedly,
the Enquiry Officer was a witness to the seijizure
memo. /irecovery and overall eaguiries were also made
from the witinesses by Mahavir Singh as it was
confirmed from Shri R.Jeeva prosecution witnesses as
well as  in the statement of  other witnesses, the
seizure memo. was also signed by Mahavir Singh. Thee
statement of Siri K.N.Meena Asstt. Supdt aiso shows
that Shri Mahavir Singh has conducted the preliminary
engquiry and Shri R.N.Meena had made tLhe statementl on
26.5.1999 as per the directions of Shei Mahavir Singh.
A vcopy of the statement has also been supplied to tie
charged official. Heunce, this is established on

record that Shri Mahavie Singih,E.O had also conducted
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preliminary enquiry and was also a witness to the
seizure Memo. itself. 1f such a person is appointed as
Enquiry Officer, it is fair to except that he would
not act lmpartially because such a person will be more
interested (n  the prosecution because he was also a
witness to the seizure memo. Sucihh an £.0. Dbecause a
judge in his own cause. In the circumstances, we find
that the principles of natural justice have been
violated and hence the enquiry proceedings cannot be
sustained. Accordingly, tihe OA is allowed with the

foliowing directions: -

(i) The impugned orders annexure A-i and A-3 are

uasihied and set aside;

(ii) Respondents atre directed to reinstate the
applicant in service. However, liberty is granted to
the resbondents to conduct an enguiry afresih from the
stage of appointment of Enquiry Officer and in case
they do so, they may appoint any other person as E.O.
and applicant may be kept under suspension or
otherwise if they so like as per the law, ruies aid
instructions on the subject. in case the department
decides to proceed with engquiry, tihe same be completed
in three months time. No order as to costs,

do
(S.K.Naik ) ( Kuldip

Member(a) Member(J

ingh )
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