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CENTRAL ADTINISIRATTVE TRIBT,II{AL
PRINCIPAL BENCH

(By Adnocate : Slri St1fan Babu)

Versus

Union of lrdia
hrough ils Secretary,
Minisffy d Clvil Avidion,
Raiiv Gandhi Bhauuan,
New Delhi.

Director Generd
Civil Aviation,
Ministry of Civil Aviation,
Technical Centre,
Opp. Safdariung Airport,
New Delhi.

Airport Auflho]ity of lndia
Rajiv Gandhi Eltratran,
Opp. Safdariung Airport,
New Delhi.

O.A. NO.2(BB of mO3

New Detha, tris the lrtb d uarch, zxIS

1

2

1

2

HON'BLE SHR| V.lC rAr)rRA VICE CHA|RmAN (A)
ltoil'BLE sHR! SHAilKER RA,U, TEilBER (J)

Ganteen tffimr Sabha (Regd)
Carp Office : 132F, Sectq4,
Puslrp Vihd, ll-B- Road,
New Delha-l1@17.

Stri Suinder Prasad l(tugsal,
(W'ofiiry PresUent)
Canteen IHor Sdha (Regd),
548, Lodtri Rod Gomp,lex,
].|fl, Delhi-ll(Xm.

Slri $der Ld
s/o Slri Flai Slrqh,
R/o 555/5, Ambedl€r Nagar,
Haidarp.r.

Presently posted at
Radb Gonsffndion & Dwelopment,
Unit Caileen,
Safddung Airport,
N6r, Delhi.

3.

Appli:arls.

I

3.
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4. Union of lndia
thrq^Xgh its Secretary,
Ministry of Personnel

[Public Grievances & Pensionst
North Block,
New Delhl-llm0l.

I

Respondents.
(By Advocate: Shri V.K. Ro)

ORDER

SHRI S}IANKER RAIU. XETBER (JI :

Canteen Madu SdlB, IcpresGrfcd fio.lh ts Presilent,

and one rnore cftded pnty haue filed lhis OA seeldrB the following

reliefs:-

"A. Call for tlp reords d tte cre and quash / set
6ide tle order dated 13.12.2fi1 lArmerure hJ

and mer ddod 2O.(B.2(II! passed by fie
responOent m- 2 uiUr trfier Haatiut $at the
applftant oontirued to be erployee d Direcior
GenerC, Ciuil Auidioq Minisilry of Civil Aviation
till (8.G5.1999 d their absorption in the National
Airport Ar,rffiority by impugned order dated
B12.mt by respodent no.2 was illegal and hit
by Sectict t3 d the Contract Acl;

Give further declaration &at fie persons
mentioned in para lixl of the amlkiilbn have
ccnpleted 10 years of service with the Director
General, Civit Aviation, Ministry d Civil AYiation,
Govemment of lndia, New Delhi ad ae entited
to dl dter service/ retiral benefits including
pensionl

B.

L

c

D.

Giye dfiedbns to lhe respondents to release
arqars of berrctrt in vierr of the abovementioned
prayer alongwith appropriate rate d Llerest;

Grart all onseeuerrtiai i'eiiefs to ihe appiicants
and pass snch other or further orders as this
Hon'ble Tribunal deems just and proper h the
facts ard circurnstanoes of the case in ffrow of
the appticants;

t E. Aurad @6ts;'
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2. The brief fdud mmDq whicfi is rehryant to be highlighted for

proper adiudicdbn, is H Canleen lffir SSha (Registered

Body), inter alia, inorporded wihin iB empbyees who have been

brought on @rtatftn h lffi Aiport ntany Fto, cdld as

'Airport Amoffiy d lndia' firerctliler reftrred to as 'AAl')1.

Directorale Generd d Ciuil Auiatim (hereler reftned to as

'D@A), a depclmeil oilIEs uxler &e Mhistry d Civil Aviation.

On promlgrdin d lstificdftxt dded 11.12-1979 by UE Gort d

lndia, all poats in Ganteen and Tffin Roqns rut deprtnerilally by

the Gout- d fdfta ae teated a civil poats. i.lati,onal Airport nfnority

wre cons{fuded by an Ad d Pdianetil, nantcly, },la[bnal Aarport

AuUtaity Act, 1985 (lrrelnafier refened to as 'lhe Act). Alt lhe

Canteen emptoyees were workirg unds DGCA mafily in omection

wtUt tE defs d AAl. Sedion 13 (3) d the A€r ibid deemed all

persqs transfened and brougm txt deptalim ui[t AAI as

degfatimisB till tEir absorption.

3. Apex Court in M.M.R. Khan, and others Vs. Uniq of lndia

aN odlprs, 19(X) (Supp.) SCC 191, regarding grievance of Railway

Canteen workers pertaining to the Stalutory canteen, heH lhat there

camd be a distincfi,on between statutory and non-statutory canteen

employees and in that view of the matteF, directisrs were issued to

the Gorrt b reat ernployees of statutory as u*ell as non-statutory

canteens in the Railway Establishments as Raituuay employees

w.e.f. 2,.1O.1W arud further non-statutory recognized canteen

employees would have to be treated as Railway employees w.e.f.

1.4.19).

L
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4. Apex Court lral an o@ebn to deal wilh lhe Gase of similarly

situated Canteen erffi d dler Gott- O+atnetts in Writ

Petition (Civit) 1{os-618r$7014 ild 824&55 of 1$3 in the matter of

Chandnakant Jlra eri drls V3. thbn of lrllr .nd oerrls ard

by a judgmeil dded 11-10.1991, tle follglning dircctitxts had been

issued:-

qUtle have head baned @tnsd for the parties.
ln facl, lhis grtup of rc srrculd lre been finally
disposed d erlg uilh tte rnah case W.P- (C)
Noe.227$76 d 1S2 rePortcd a ll.H.R- Ktnn and
Ors. Vs. Unkrn of lndia & Ors. (19S (Supple) SCC
1el).

We are d the view lhd the facls before us in
these cases squtely ffit lhe decisim in the
reported car b be applied to them. ln that view of the
matter, we attow $e VUnt Petitims for the reretxrs
indicated in the said Judgrnent and dlrecl the benefits to
be given b tte petitioners in the following way.

By an interim order dated 26.9.1983 ertain
reliefs had been granted. ln resped d tte reliefs
already granted this order shall be deemed to be
operathrc frorn that date. ln case any furher bene#lts
are admissible, those will be admisslbb frorn
1.10.1991.

For the purpose of calculatidt of pensim service
from the date of the interlocutory order shall be
oouriled. lrlo costs.'

5. ln pursuar-rce thereof, Minislry of Finance lssued OM dated

24.1-1992 rhereby, ernployees of norstatutory departmental

Canteen were treated as Cenlral Gort. servarils- Few d the

rnembers d the Associ,ation were recruited with Radio Construction

and Development Unit Canteen, Safdarjmg Airpo( lrl€ir Delhi,

ufiich ls a part d ersfirhile DGCA from 1981 to 1986 in uarious

capacities.

f
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6. ln the year 1994, i.la[bnal Aiport Aullrcrity Ad, 1985 was

repealed by the Airport Atfnafy d hrLa, utilt rceived the assent

of the Preslderil on 12.9.1994. By yirtrrc d Sedin 18 of the Airport

Authority Act, 194, errety enptoyee d tt hEmlkrtal AirPort

Authority, seruing ln its emptoyrnern, fimediately before the

appointed day was deerst b be tl: enplryce d Ue AirPort

Authority.

7. By virtrc d tE Nffirdm datsd 26-4-1S, Aiport nmority

invited oflions fiorn lhe employees to be absorbed in i{AA (now

called as AAI) w.eJ. 1.10.1S1 silh a dear mOerstanOiB H h fie

event d oiling for rellemert benefits der aOsorfllon no canteen

employee ull be cilkfbb br prorda perx ion as luE d tese

employees hal competed 10 yets d service on 1.10.1991

reckoned fiorn 26-9.1$3. ln case d rp oflim, a deenpd esclse

of the ofliqr wouH be onstrued. lt is dso made det that the

optron exercised shdl be final. l,lo representation or rques[ wonH

be entertained. Along with the saftl oflkx1 terns and @nditftrns for

perrnnern aOsortrlon were also dtacfiecl. According to whicfi, Govt.

servants, who opt to be covered by the pensionary benefits at the

time d rdienrent sfiall be entitled to pension as per Govt. rules ard

Canteen employees, who ofl for AAI regulalim, their CPF as on the

date of absorflkm shall be taken to be the opening balance in AAI

on 1.10.1S)1. The aforesaid option was soLqghl uniler Sedbn 13 (3)

of ttp Act

8. AccordirBly, on oflixr, by ar order dated 13.72.2001,

Canteen erfloye borne on te sferqth of DGCA and rfforking as

.5
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Canteen stafi with AAI were absorbert in pHic interest in regular

servie w.e.f. 2.10.1991 atd rere deetml ,€licd from GoYt. seruice

w.e.f. 1.10.1991.

9. Applicants ykle leilcr dated 2,.2.2{DA, wlp haue ofled for

their absor$bn etlier, requesfed lhd tEir enlier odlon giving

tecfrnical resignalkltt uiloh ra taftcn a a qbqrc d fiand, may

be treated as wihdnam, u,i0t grntt of persim-

10. OA 1118tZUi1 filed by [E Ganbon W ffi rc
witMrawn on 15.1OXnl, G a rcsrlt of notificdixt dated 20.6.2001

issued by UE respordetfs. $nseqrctnry, agdnst tffid
absorfllon, OA 2ofntZt}z filed by llrc Associatkn was also

witMrann m 2532(I[l uith llbsty b represeril agaittst UE ordcr

dated 13-12.2@1. Accordfgf, m represenlatixt ild its reiection,

tfc present imrgted older has been pcsed, gtvirlg rise b h
pr€sent OA-

ll- Tlr gEunr d Ue +pfcarc b ffi agailtst

mconscionabb a.fin d tte respqtderils, uhhh is sila[ed to be an

iltegal corilrat brctp trctn to exercise, sldl an oilion uhich hal

resulted in forfeiture of thef seryb to be reckoried for lhe purpose

of pensbnry bgtefits by absorbirg them retrospectively.

12. Leanrcd counse* fu appli:a{s silales thd c per Sedion 13

(3) of tre A.i, ttce ufio have been brotght on deputation, lheir

absorption is to be pros@ire and by extendlB it retrospeclively

deliberAe dents of lhe respondents was to deprive lhe applicants

d their pensionary benelits by artailing compbtkn d 10 ycars

seryi- as Goyt. servants, s,hicfi uould have accorded them prorata

l.
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pension. Learned ornsel sta[es lhat once lhe option has been

withdrawn q 22.2.frUJ., Sedin 73 d lhe [rlial Conhact Ad., 1872

makes an agreement ilbga[ if iil is forbidden by lan and as opposed

to public polrcy.

13. Lcarned @t.nsel Stri Shyan Babu fi^rther states that in

administnative order, uticfi lrc a rctocpeafe cfrct, b rrtlity in the

eyes of law. Ledned qnsel stabs lhd frndatental rights cannot

be waived of- To srtffilab l*s Mb ntftrre b pld on

followirq catena of decisinsi

R. Jar&r*maneadcs,w.
2tD4 (2) ATJ FB CAT 1;

2. frlani lhnt W gnd odlgsVs. @,
2g0a(1) ATJ 349; and

3. Uniu d ln aN od/ws Ys. Wltp @nmnndolr T.

turt/nrsarcd/w,Zfi1(l) SCC 158.

14. Slri Slryzn BaDu firlher stales lld present OA is nd baned

by limitaililn, as lhe fryugned order was issued in December, AX)l.

OAzGlfJ/[mztiled ealnst the sail qder ws uitMrawn wiUt liberty

to ftle a represenfiattxr ad as the representation was disped of in

the yea 2(m, the presert OA is wtlhin li,mita[im- Shd Shyan Babu

furher resorbd b tre rhcision d @ntnl lnland Water Tnnsoort

Corporation Ltd. and anothq v Broio Nath @rtgf,ilv and

atfrw, 1986 (1) ATC SC 103 to contend that unconscionable

terms are againsl the publb polrcU. AccordirB lo Shri Shyan Babu,

leaned 6msel, optim exercised was nd willful and applicants,

who belorg to tower calegory, were urOqrUeOly inlluenced by the

1
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employer to exercise lhis oflirn, which cetsed preiudice to the

service conditions.

15. On the dher hand, Shri V.K. Ra, leaned counsel for

respondents vetremeily oppced tp corfrrtkns ldsed by the

applicants and silates tlet hilfp exercised odim in tenns of order

dated 3.5.1999 ls$ed by AAl, ryfcafs ae esnopped by the

dodrines d waiuer and aoquiecence to queslbn tte exercise of

option.

16. Shri V-K Rm firUEr cortends lhd c lhe case d action has

accrued on t3-12.Xnl flhg d tls origird $pmim h 21D3

makes the preseot trte 6 biled by llmilatin filing beyord one year

as envisagred rnder Sectist 21 il ltp AdrfitsUdiue Tributals Ad,

1985.

17. Shri Rao aho conHrts H t cmptoyues d Civil Ayidion

were absorbed in t{AA q 2.1O.1$9 as all employees were under

NAA thor$r ryticzfs, ulp rere tcded, c Gov[ sen ails on

1.10.1991, @Ldd nd haue becn teated difererilly- Accordingly, their

technlcal resi$nbt ras giuen frd fiorn l-1O.lS1 ad fiotn

2.10.1991, lhe +pliats were giuen tE ben€ffi d rwised pay

scales. ln fie aborc crsperts, il is silailed lhd sirr fiwt,

agenr*es u€re ilnrcilved in dedditg the tenns and conditions of

Canteen enptoyees. ln puuarce d optbn exercisd by trcrn,

applilzrts were aDsorDed w.e.f. 2.101991- Any &edmeril meted out

to the +pticams diftrently fiqn lhe emp&cyees of CMI Auidion, stp

were also pennarrerilly abeorDerl, uoldd be tfadim d doctine of

equalfiy ensfrhed mder tte Constitntion of lndia. Accordlrqgly,

.t
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1.10.1991 is the universal dde of absorflion and in that event, any

of the employees d Canfeen, h yiew d tte rleci:sion d the Apex

Court in Chan&abnt JAa's case (srpra), would have been given

pro-rata pension by tcdtorftg llr perittd tom ts} to 1991, hlt

nobody couts haue qndaeO tO yeas dcovt service.

18. At last, il is snabd H btip a pofrry de*itn, whkh does not

suffer from any mdafile or atihrilpss, tle present OA is liable to

be dismissed.

19. ln the reiCnOer, applkails reiterded lheir Pbas and while

refening to a rleci$tn d @ Berdr d Uis Trlhrral in OA

57A1W in llp case d fttlqaliott d Nl ffi ffial Govt.

Ys- lfrtitxr d ffia and ilrus
decithrl m 3.12.1999, il b cotlended lhd iler Ciwx*ahnt Jha's

case decisixr ($Dra) and M prqnl$lut d l/E[sfy d
Persomel's Oil dded Xr.1-1fI}2, a lfWil Peffiixt filed before the

Apex Cqrt fur cqrfiU d service *a dlsrnlssed m 3-1O1$tE

u,hereh liberty to appreclr tE tfigh Cqn rc amrded. ln those

circr^rnsilalrc, cn[ire service prir b absailbn d Canteen ru*ers

was ordered to be redoned, 6 qudiryip serybe torards

pensionary beneffis ttough it is stafied ttd Wfil Pcfitim is slill

pendirU the decisim is nd oveltmed yet-

20. We hae car€fid$ stslhred lhe riual corfientiom d tE
pilti* and perused &e rrderial auEllaDb qt reod.

21. On tE str*ssims dfirced by bott lhe pdtles, the bllowirg

issues te geranilre to be adiutlicdediL
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(1) Whether Seclion 13 (3) of the i,lafibnal Airport Authority

Act, 1985 envisaged a pros@ive absorflion!;

(2) l/I,hether odion exercised on al 4reelrrcnt is a void

contract beirp opp@d to lhe ptDlic policy and

forbidden by law!;

(3) Whemer retospeafe aOsorptim d lhe applicants is

permissiUe!; and

(4) Whether etilite pest serube of CanEen ernployees to be

reckoned for the pupose d quafirying service for the

pensionary benefits!

22. lt is no rxre res integma that Go,t. d lndia on I 1.12.1979

declared all Carteen etpbyees as holders d ciuil pocn. For non-

statutory Canteen exnffi, decision dlhe Apex Court in the case

ol il.n.R. Klpn (supra) tB nd flEde any ffiitn zrd as a result

thereof, in Rdtways fiom the date d notificdion h 1980, Canteen

employees uerG teaEd as regrlt Rdlrcy seryatts. ln

Chadnkant Jha's ca$ (spua), u,hidt was filed in 1983, interim

order feated tle Ganben enptofecs a holder d ciuil posts hrt

benefit hatl been fr.rlher oonlfiued till 1.10-1991 nd tte period from

1983 to lS1 rc teded as a Go,t servie redosble br

penslonary puposes. h tE rcsrt, Memorandun dated 24.1.1gg2

was pmsed teaied tp Canileen eretoyees as holder of civt posls.

23- lt is atso no nue rcs htegna H DGCA was under the

Ministry of Ciuil A:ia8m and tp erptoyees d tE Assaiatin uere

employed. l{crerrer, h 1$5 m prorrulgdim d Act i.e. The

National Airport nmofU Acl, 1S5 utrcreby DCGA is respqntittb

I
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for the regulation and @nfid d civil aviatftm adivlU in the country

and as a result d an all-rornd ancteme h tte solre activities, to

improve effrciency, tle athotity has been enrponered to run

independently by the aboue Acf and Seclin 13 d lhe Acf provides

the transfer d ssets ild li*tililies d lhe Cerilral Govt. to AAl.

Accordingly, Sectinn 13 (3) d tte A.f I*l ul*lr b repufrcd above

provides trat arcry emptoyee holdltg any ffie under the DGCA or

in connection wilh $oh dlafs d tE DGGA stnl be te#d as on

denrtatlon wilh lhe aitority hi sHl lpH his ffi@ in lhe Atnhority

by the sane bnre d ryon lhe sanp EiltE ard conffikns d

servi@, as he would haue held sudt ffie, i, Ue Authortly duly

absorbs suctt erptoyee h ils te$E servit Proriso b aboue

Section snipulates lht duirB lhe pedod d depufiatitn rvhen a

person is erptoyeO uth tE Atmy ltas b be p*l by the

Authority. l{orcner, andter prouiso to fi0s Sectin silipulates that

any ernployee, ulp 16, h tcspcd dhe ptoposd dte Afruity to

absorb him in l*s re$dt sen b, itlrded wifitt sudt time, as may

be speciFed, b tE Atnnafy his iilerilixt of nd b@tnip a reSila

employee of tte Aftority, shdl nd be Ml by lhe Auhofity.

24. The tu tUIe, if it is fferpraeO qr tte pfitxrPle d librd

and granundi:al constudim, provides lhail till lhe person is

absorbed, tlil crnptoyee camd be tcailed a an erndoye d fie

Anlhodty and rflqdd be feded s a Gort ernptoyee and service

rendered bcfore $rch aOeorilim uqld be reclconed ffi
pensionary benefits etc.

I
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25. The above provision does nd emporer the authorities to

absorb an employee r€ffospedirely. The rlords 'an employee shall

continue till his aOsordion by the al[rcrity ln its regular servi@'

connotes that iler fie promfgafin of tle Ad, ibid, any order

pasged shall haue to be prospediue in nilrc. The above conclusion

is well supported by tF facf ttal ernpbyees d Ciuil Aviation, wtto

were in office on @ndim in 1985 wlt€n the Acf hal came into

being, were absorberl wilh a ptoseedirc #d fiom 2.10.1989.

26. lt is trite law lhd slahnory prottisions or acts d the Parliament,

vrfiich does nd +edfcafy ptouHe oPerdidl d any provision

retrospedively, wouH haue to be operded orty prospectively.

27. Apex Colrt h 0te case d Yffi Wt lffi and Ors..

vs. S-Ete oJ ll*vam and Ann. ZXIS (1) SC SL, 46 has observed

as under:-

'3i(1. The leglsldiue potrer to make law with
retrospediye efied is well re@grt0zed. lt is also well
settled that trorrgh ttp legF*atre lrc m poucr to sit
over Corrt's luCgfitent q lnrp iudfldal Dottref, but, it
has uQied to lhe cornpetelre to make law, power to
remove the be*s ullch led b fic Coufs deds&n The
legislature frc porer b enact laus wilh rcfios@ive
effed btt has rx, pouer b c|tilgp a julgrnent d court
of alw eilhtr refospeaneU c prospecliycly. The
Constitrlin dedy defrE Oe llmils d leglsldive porcr
and iudidd pqru- i.loo et encrodt upon the field
covered by the drer- The larc make by the legislature
haue b olfrrn b tE onsnihnional pottlsbrs.
Submissirxs lpvc *so becn Ir* qt behall d the
petiliorcrs thd by enaclirg lau wi[t refospeaive effect,
the legiBmre has no porer to take away vested rights.
The orilentkn trtged is thd ttre rights created as a
reult of issue of wrft of rnardanus cannd ulged is that
ffre rigtils €rcded as a result of issue of urit of
rnanlzrrus camot be taken away by enacting laws with
retrospective efiecl On lhe dher hand, ll was
contended on behalf of the responderil€late that porer
of lhe ngislahne to enad laur with retrospective efiec{

L
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includes the porer to take away vested rights including
those yrhicfi may be created by issued of wtits. '

28. ln the case d Clwt&a Yathi P.K aN ofierls Vs. C.K. Saii

and othets, 2W SCC (L&S) 544, UE Apex Cout lrc ruled that

unless rules ne explid[y l€frospecliue in natue, refrospeclivity

cannot be deetned on grn*ses. kr fie ilotc olext of fie matter,

the applicants, u,ho ltaue been Ueated Gorrt servants in the light of

the decision d the Aper( Corrt h tE crce d nt.R l$pn (supna)

and reilerded n Cll6t r&af61nt Jha,s case (suPna), that what all

other admissiUe beneffis besbued fiom 1-lO-1S1. Applicants have

continued wi[r AAI till 26.4.1999 u,tEn the odion has been

extended to fiem br perrsprf *sorptin uiih terms ard

cordilions srhi$, iriler alaa, provides al oflion to pensionary

benefits availaDle b tE Got t sen ilts, ufD o*d ad ffier abod 2

years on 13.12.2@1 an order passed aDoortlirB them from

2.10.1991 and teded tgn deelul tGlictl from 1.1O.1S1. VtliUr a

result reckonirB of servhe frorn 1983 to 1991, tmne of the applicants

had compbted lO yeas servke uilh DGCA a Gat enptqpe to be

entitled for pro*da pension. Once a decisirn hG been taken in

1999 to absorb tre appfcaG, fl H dat I pcr Seclion 13 (3)

they have a r(fi to be teated a GovL s€tvnils ext @ntilued to be

ontrihrtory to d! tcffi benefis fl ficy ae ft*y absorDed as

regular ernployees dAAl. The oplixt 6 per Sedin 13 (3) could not

have a refros@iue cubil dab, i-e-, l.trO.l$| bti sluf,d have

been a prospediue dde, i.e-, 26.4-1999, i.e, lhe date of the option

rifiich is the iryort d Seclin 13 (3) d OE A.t' fff. I is also

I
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pertinent to note that this oflbn was sot$tt under the above

provision. ln place of dear and usnbigttot s pfouision, gnammatical

and literal interpretatitn is the olily tno&. llqeover, the doctrine of

reading down a prwisin camd be resoiled b tlhen the provision

is plain and rnanbQurs d legislative intents are clear. For the

interpretation d silatrb, plah ,rettip rnrS be obsenred and only

when ttle douH ilis6, tte oQiect d stahfe ttd ils prearnble can be

seen. We are fuffied h qr concfrkn qr tp stcttilt of decision of

the ConstiMional Benclt of lhe Apex Cot^rt ln the case of Delhi

Tnnsoort Mn \rs- D-T-G Hr Cmuss, 1S1 SCC

(L&S) 1213.

29. As per abor€, wtricfi b a bixliiB preoeOerf, The Act ibid has

an object to regulatte Ciuil Ayidim acfivities and Secfion 13 provides

for transfer d 6sets aI XaDiIlEs d tG Ccnhd Got t. to the

Authority, silrirr lndudes deils oblbdion, sottte of the mney due to

the Central Go,t. ard Seclin 13 (3) d tt Atl, tid, decides the

status of the ernpbyees m @^ildbn and mless prospec{ive

decision is taken to aDsob such enpfoyecs, UEy nnifair sila[rrs of

Govt. servarils and lien qr tte Gotrt uith dl riglils accnred, the

import of this Sedin b b pr*d slatls d depulalirt0s and not to

defive thcm all lhe legilimate eiliUements flotln as a oonsequence

on having thef silatr G a Got servats. Any crrtaihent of lheir

right by takfp retospeafe deci$m by in ilfitg optim, amrdingly,

would nd be iwrsmnr wilhSeclin 13(3) dtrAd itrid-

30. As regads exercis d oplim by tte ryliails on their own

volition and ttef hilip acq*socC d riued d tEir r(fi is

i
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concemed, it is tite law that findament rphts stnot be waived off

by a Govt. servaril. The Fult Bench decisbn d this Tribunal in the

ease of R. Jamfril va n aN Orlg'. vs. ,

2W (2) ATJ 1, ufiile discltssirE the doctip d acquiesoenoe,

observed that u,hen a persolt is appctinted necessarily with a

passage of time gets certdn ri$fs. I no acfin is taken within a

reasonable time, it wonld tzilenout to acquiescenoe.

31. !n the decislon d lhe Division Bench of Flon'ble Allahabad

High Co.rrt in lhe case d llpini lhttt @ttu atf, oillgs Vs. State of

lltbr Pnd€F,h, zxx(l) ATJ 3{9, it a ce ulE 
" 

senf,ority of the

deputatlonisils wa ftndized on tt tndertddtp to brgo the benefit of

past servie, ttefolbwip Mitxs lwe been nrade:-

"5. ln S.l. Roop Lal v. Lt Goternor, AIR 2(nO SC 594 :

(2000 Lab lC 370) the Supreme Court has held when
the employee d qe Oepatnen gc m &puilation to
another Oepartnertt ttd tE is sr$sequently abeo,rbed in
that deprmeril he has to be giuen the benefit of the
service in the prctf depehrerl frr 0re prpose of
seniority etc. The Suprerp Corrt 16 ln H decision in
fact gorc to lhe extent d sryting ttd it there is any
executive order sndip H fite DcIEfl d past servlie in
parent depatrurt uill rd be girc r b a person uuho
goes on @ltalin (fltd is sDseqrcrily absorbed) that
executiue order will be violaliue d Atts. 11 {i 16 of the
ConstiMin. Frun t*s decBam it ftllrys H f bcncfit
of past servbe b nd gircn il uifl vblate Arts. 14 and 16.

6. ln Basheshr Nalilt v. C.l.T., AR 1959 SC 149 it
was held by the Snrerp Cort H Up frndarental
right carmd be waived.

7. In Olga TelliB v- Bonbey U@ Copordion,
AIR 1986 SC l8O il ra held Dy tlp Sqrerp Cotrt fut
altlrongh an urdertafiiq wa giuen by lhe appellants
before the tli$ qrt on bclrd dtre lrtt and pauentcnt
dwellers H OEy d[d nd chfn ary linlznerfd rigttt to
rut hns m pauernerts q publb tods ild lhat they will
not obsffnd lhe dernolilion d lhe huls iler a certain
date, try cqrd nd be esnopped fiom cottending
before fie Sqreme Cdrt ffi lhe lrils oxnrucned by

t
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them on the pavernents cnnd be demolished because
6 their right to livelihood mder Art. 21 of the
Consffihnion. Frorn this deciskrn also it follows that a
firndarnental rigttt cannot be waived, and there can be
no estoppel.

8. ln Mahavir Oil Milts v. State of J.&K., 1996 (10)
JT SC 837 it was held that there can be no question of
any acquiescence in rndters ffiding constitutional
rights."

32. The tlree iudges Benc|t dthe Apel( Court ln lhe case of BanR

of lndia and ottlgs Vs- O.P. Srarnafter sd o0tss, 2003 SCC

(L&S) 2(X), on lhe issre of onfiact d emdoyees nd to be covered

by the lndian Confiact Ad, cdem d decfoStxts Ere ,elied upon and

in a case of l,latbndized Bilk held thd the omr for voluntary

retirenrent muld be ar trr of a cone+onfiU a@datrc $fiacfi

involves decisbn makip proess and nilionalized Bank has one

organ and inimlcal ,i(fi b ded ui[t tF chit rcla[icmship within

themselves and lheir employees, proposal ild oillon of voluntary

retirement and consklerdin H w6 nd feated as

consideratlon. lf an oplion ln @ilormfrty with an agrsernent is a

contract, the provision d lflrEr Coffiact Acl mrd +ply.

33. ln the abore bactdrop, docfrine d waiver have been well

defined by statirB lhd h a @rtract m cilrd aprobate and

reprobate and one is not perni[ed to resib fio]n edier stand.

U. ln tre case d Itniil d ,txf,p iln odtgs Vs. llfino

Comnlpnff T. Parrtillpsplntlr., Xnl (1) SCC 158, Ute Apex Court

has held as follows :-

"9. The reliance pla@d upon lhe so-called policy
decision uhach obfigded Op respondent to fumish a
certificate to lhe deil H lE rc filly awile of the
fact that he srnd later seek for qrcellation of the

t
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application onoe made for prernature retirement cannot,
in our view, be destructive d lhe right of the
respondent, in law, to withdraw his request for
premature retirement before it ever bccarne operative
and effective and efieded termination of his status and
relation with the Department. When the legal position is
that mucfr dear it would be tutile for the appellants to
base their rights on some po[cy decision of the
Departrnent or a mere oertilicate of the respondent
being aware d a particultr position ufiicft has no
sancti$ or basis in law to desffoy suc|t rights yrfiich
otherwise inhered in him and alailable in law. No such
deprivation d a subcilailiue r$f d a person can be
denied excefl on the b6b d ury stafttory provision or
rule or regulatbn. There beirB rxlne brought to our
notice in this case, the clafn of the appelhts cannot be
countenan@d in otr hands. Even ttd apart, the
reasoning d the Htn Cqn H the case of the
respondent will nd be overed by Ote type or nature of
the miscfiaef souglil b be GtrDed by tp so{dled policy
decision also qrrd be said to stfier any confonnig
(sic iffirmrty) h law, townrant or irilerGrence".

35. This brirBs rs b 0E isstr d ridf b pendtn

36. The Constftninil Benc|t of lhe Aper( Corn in the case of D.S.

Nakan and othqs Ys- lhitn d ffi. lS SCC (L&S) 145, as

regards pension, obsened a mden-

'2Ii.. The arfequded ndkn d persin being a
bounU, a gratt'tors payilE rt depcnding upon the
sweet will or graoe d fie ernptoyer nd daimable as a
right ard, 0ler€fore, no r([t b pensitm er be enforced
through Conrt h6 been ryt tnder tE spet by the
decisilrn d lhe Con$fifim Benc|t in DeoUnandan
Prasad v. Sfate d Elihaf 1971 Supp SCR 634, wherein
this Gourt afiotndhrcU nles ttd pensin b a right
and the paynent d irt dG rtd depend upon the
discretion d the Goterrment hn is goyemed by the
rules and a goucrmeil srat dnip ui[fn those
rules is entitled to dain perlfor lt wa firher held
that the grail d perskn does nd depend upon any
one's discrelim- tt as mty brtc prpose dqtantiffitrg
the arnount lrilip rcgnd to suit- id dter allled
matters fid it may be necessny br tte anhority to
pass an order to lhat eftd htt tte right to receive
pension llors to fie dE td bccanse d *y sucfi
order blil by vtrtln d tE nh. This view was

t
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reaffirmed in Sfate of Punjab v. lqbal SingD, (1976) 3
scR 360.

21. There are various kinds of pensions and
there are equally various meffiods ald there are equally
various methotls of frmdirg pension prqgrammes. The
present enquny is limiled to non-contributory
supenannuation or retirement pension paid by
Govemrnent to ils ershrhile employee and the purpose
and objecil underlying it. lnilially this dass of pension
appearc to have been infoduced as a reward for loyal
service. Probably tte alien ntlcrc tfltn recruited
employees in lower echelons of service fiom the colony
and exported hrgher level ernployees. fiorn the seat of
Empire, wanted to en$re in the case of former
continned loyalty till deatt to the ali:n rubrs and in the
case of latter, an assured decent lMng standard in old
age ensuring economb seority at lhe cost of the
colony.

22. ln the @unse d bansformdaon of socrety
from feudal to rrelfare and as socialistic thinking
acquired res@ability, Slate obligation to provide
security in old age, at 6cape fiom undeserved want
was recognized and m a firsil snep pension was tneated
not only as a rewnd for pd senioe hn wilh a view to
helping the employee b ryoH destiMion in old age.
The quid pro quo was lhd tfltrcn tte ernployee was
physically and mentally al€tt, he rendered tmto master
the best, eryectirB him to look iler him in the fall of
life. A retiremeril systar lhereturc exisils solely for the
purpose of prwUlrq benefils. ln mosil d tte plans of
retirement benefits, evcrlun utho qnFnes for normal
retirement reeiues tfte sale dnotfr (see Retircment
Sysfems for ntffi Erffieesfy Ale*Ey, p.33).

23. As lhe preseril cffie is oncemed with
superamuation pensirn, a brief hisilory of its initial
introduction in earf snages ztd codirsl exisilence till
today may bc i$uninating. Sttpcrarrtation is the most
descriptive rlord d all hn has be@Ine obsolescent
because il seelre ponOerous. n getE{*t can be fiaced
to the first Ad of PnlHnerf (h U.K.) to be conemed
with the prwiskn d percims generdly in the public
offices. lt ws passed h lSlO lhe Act sfiicfi
substantively devded ilsef emSv*ytotr problem of
superamuatirn pensim w6 Stperannudion Act of
1834. These ae ldmals [t perckn history because
they attemded frr tE ffi lirc b estailish a
comprehenefue and mtbm sctrctre for all who vue may
now call civil servails- Euen befure tre 1S century,
the problem d prouUif ftr FtIc surls ulp are

\
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unable, throgh old age or incapacity, to cortinue
working, has been reognized, hrt methotls of dealing
with the problem varied fioln soc:iety to society and
even occasionally fiorn department to department.

29. Summing up it can be said with oonftdence
that pension is not cornpensation for loyal servie
rendered in the pffit, hn penrsim also has a broader
significance, in that it is a mea$re of socieeconomic
justice $fiicfi inheres eonomb security in the fall of life
when physical ild rnerilal protrcss is ebbing
conespondilp to aging pto@ss and, tfierefore, one is
required to fall back on savings. One such saving in
kind is when you give yqr best in the heyday of life of
your employer, in days d irwalidity, econornic security
by way of periodica! paynent is asqred. The term has
been iudicially defined as a stated allowane or stipend
made in consklerdion of pd serukn or a $mender of
rights or emoltments to one retired fiom service. Thus
the pension payable to a go,erment employee is
eamed by renderirB bng ild efficient service and
therefore can be saH to be a deGned portion of the
compensation or for service rendered. ln one sentence
one can say ttat the rnost prdicat raisott d'etre for
pension is the inability to prwkle fur oneself due to old
age. One may live and avokl uteryloyrnent but not
senility and penury if fierc is ndfiB to fall back upon."

37. As regards cntfr dde is onerned, in tte above decision, the

following obseruations haue been made by the Apex Cotrt :-

"53. The Cotrt held that the Centra!
Govemnent cannd plck ottt a date fioln a hat and that
is what it seems to hare done in sayirg that a period
prior to that dde wouH nd be deerned to be approved
by the Central Govenrnent wihin the second proviso.
ln case before us, tre eligiHlity criteria for being eligible
for liberalized penslm sdreme hrye been picked out
from \uhere it is difficrdt to gather and no rationale is
discernible nor one wa dtemfled d the hearing. The
ratio of the decisbn would squarely apply to the fac'ts of
this case.

58. Now il the choie d date is arbihary,
eligibility criteria is unrelated to the obied sottght to be
acfiieved ild has the pernkions tenOency of dividing

I
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an othenrise homogeneous dass, the question is
whether the liberalized pension scheme must wttolly fail
or that the pemicious part can be severed, cautioning
itself that this Court does nd legislate btfi merely
interprets keeping in view the underlying intension and
the object, the impugned rnea$r€ seeks to subserve ?
Even thoqh it is not possible to oversimpltfy the issue,
let us read the impgned rnemoratda deleting the
unconstitutional part. Omitting it, tle metnoranda will
read like this:

At present, pension is calculated at the rate
of 1/8Ot' of average emolunents for each
completed year of service and is subject to a
maximum of 33/80 of average emolurnents and is
further resfficted to a rnonetary limit of Rs. 1000
per month. The President is, now, pleased to
decide that with cfiect fiorn Marcfi 31, 1979 the
amount of persion shall be determined in
accodance with the followirB slabs.

lf from the impugned npmoranda the event of being in
service and retiring subeguent to specified date is
severed, all pensioners wouH be govemed by the
liberalized pension scheme. The pension will have to
be recomputed in acordance wih the provision of the
liberalized pension sdrerne, as salaries were required
to be recomnied in amrdane wtth the
recommendation of lhe Thid Pay Cornmission but
becoming operative fiorn the specified date. lt does
therefore appear that the reading down of impugned
memoranda by severing lhe oQiecfbnable portion
would not render lhe liberdized pensbn scfiema vague,
unenfoleable or rmurcrlable.'

38. lf one has regnd to the aboue, rp cutd date, rihich is

arbitrary and does nd pres twh tesil enyisaged mder Artide 14 ot

the Constitution d lndia, i.e., intellpibb diftrentia and nerus with

the object sought to be acf$eved, tle oqiect d the Ad, i.e. National

Airport Authority Act, was never to rhprive the applicants the

deputationists' right alrearly asued to fiern befure absorption. As

suctr this cut of dde d 1.10.1991 has been sholn to be reasonable

in the sense that ufiereas the ernployees of CMI Avietlon had been

I
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absorbed w.e.f. 2.10.1989, the diftrent dde fior the applicants would

not have been reasonable and one in Chandnlant Jha's case

(supra) the date of tednent d Canteen ernployees as Govt.

servants as on 1.10.191 has been a raasonabb cutoff date, $fiicfi

serves objecil to avclkl the diftrential tetsnent befireen absorbees,

the aforesaid explanation is nd only illogical and inational but also

arbitrary. Erstwfiile employees d Civil Avidion and the applicants

had been constiMed a d6s, whidt te unequal as others have

been Govt. employees u,hile taken on deptailion applicants who

were declared as Govt. servants fioln 1983. The respondents have

rightly exercised iurisdkfion under Sectbn 13 (3) of tlrc Act ibid to

absorb them from 1989 hn the appliants who remained as Govt.

servant till 1999 wh€n odion d ahsorptkn has been offered to them

treating them as Govt. aboortees w.e.f. 1991 derior in time at par

with absorbees d Ciuil Aviatbn is silill a difrerential treatment as in

their cases ufiere as the date d absorflim is 2.10.1989, the

applicants date of aboorillon wouH be 2.10.1991. Moreover,

equality demands eqnal teaUnent. ReckonirB of service of

applicants till they are pernanently absorDed as in the case of the

employees of Civil Aviation, they were abo ernployees of Govt. on

their absorption prospeAruefi. The teatnent d absorption of the

applicants retros@ively uould nd make these two categories d

absorbees equal or serE. As sufi rrrlittg otft the satne treatment

by retrospective absorflion $lolild be an lnfiaction to the provisions

of Article 14 d the Consnihnbn d lndia, what to talk of its

application.

a
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39. The Constitntional Bench of the Apex Court in the case of

Delhi Tnnsoort @rwafun (supna), stherein the issue was

unconscionable beilnent in terminating Perrtanent employees of

Delhi Transport Corporatim regarding conhact of service, following

observations have been made:-

"281. The trinity of the Constitution assure to
every citizen social and eonornic iustice, equality of
status and of opportmity wiUt dtgntty of tle person. The
State is to strive to minimize the inequality in income
and eliminate inequalrty in status betleen individuals or
groups of peopb. The State has interuened with the
freedom of contract and interposed by rnaking statutory
law like Rent Act, DeH Relief Ad, Tenancy Act, Social
Welfare and lndusffiial Laws. All ttese Acts and Rules
are made to further the soc*al solidariU and as a step
towards establishing an egalitaian socialist order. This
Court, as a oourt d oonsniMional orccbnce enioined
and is jealously to ptfect anrl uphold nw values in
establishing the egalitarian social order. As a court of
constitutional fuirctionary exercisirB equ,ty jurisdiction,
this Court, as a court d onsilftnional conscience
enjoined and is jealosly to proFcf ard ufiold new
values in establishirg the egalitarian social order. As a
court of constiMlonal frrrctimary exercising equrty
jurisdicilion, this Cout wonH relbve lhe weaker parties
from unconstiMional onhactml obligations, unjust,
unfair, oppressive and unonscionable rules and
conditions ufien lhe citizen is really unable to meet on
equal terms with the Stale. lt is to find trfiether the
citizen, ufien enterirU into confiacts d seruioe, was in
distress need or compellilB cirumsnances to enter into
contraci on dotted lines or wheffier the citizen was in a
position either to 'take it or leave if and if it finds to be
so, this Court wonld nd shart to avclitt fie oonhaci by
approfiate dedaation. Therefure, hough certainty is
an important value in nonnal ormerci,al contract law, it
is not an absolule ild imrutaUe one fut is subject to
change in lhe charUarU soclal @ndili)ns.'

40. As regards the issue ufieher respondents

a
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"286. ln Brojo Nath case, (1986) 3 SCC 156,
afier elaborate consideration of the doctrine of
"reasonableness or faimess' of the terms and
conditions of the contlact vis,a-vis the relative
bargaining porrcr of the oontracting parties this Court
laid down that the prirciples dedtrcible from the
discussion made therein is in onsonance with right or
reason intended to secure socio+conomic justice and
conform to mandate of the equaltty dause in Article 14.
the principle laid was that ourts will not enfore ard
will, when called upon to do so, sffike down an unfair
and unreasonable onhact or an unfair and
unreasonable dause in a oonhact, entered into between
parties who are not equ,al in bargaining poiter .... lt will
apply to situations in whidr the weaker party is in a
position in whkfr he st obtain goods or services or
means of livelihood only upon the terms imposed by the
stronger party or go wi$tout them. tt will atso apply
where a rnan has m cfiobe, or rather no meaningful
choice, but to give his asseril to a onhact or to sign on
the dotted line in a prescribe<l or standard fonn or to
accept a set d rules as part d the oontract, however
unfair, unreasonable and unoonscionable a dause in
that conhact or fonn or rules may be. This principle,
however, will nd apply u,here the bargaining power of
the oontracting parties is equal or almost egual or where
both parties are hsinessmen and the conhac[ is a
commercial transaclion.

287. ln toda/s omplex world oS giant
corporations with their vast infiashrctural organisations
the State through its insfrtrnentalltkls and agencies has
been entering into almosil every brancfi of industry and
@mmerce and filed of service, tlerc can be myriad
situations sfiich result in trfrair and unreasonable
bargains betrrcen parties possessing wtrolly
disproportionate and uneqnl @gaining porer. These
cases can neither be enurnerated nor fully illustrated.
The court must iudge each case on its orn facts and
circumstances

Public policy whether changeable

41. As regards public policy, the ftllotring oboervations, wlrich are

relevant to be hphlighted, are as follorci

"282. ln Brc.io Nath Gase, (1986) 3 SCC 156,
Madon, J. elaborately onsklered lhe development of
law relating to unfair or mreasonable terms of the
contrac{ or clauses thereof in extenso and it is

a
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unne@ssary for me to traverse the same grounds once
over. The leamed Judge also considered the arbitrary,
unfair and unbridle<l porer on the anvil of distributive
justice or justness or faimess of the procedure
envisaged therein. The relevant case law in that regard
was dealt with in extenso in the light of the development
of law in the Supreme Court of Uniled States of America
and the House of Lords in ErBland ard in the
continental oountries. To avoid needless burden on the
judgment, I do not repeat the sarte reasoning. I entirely
agree with the reasoning and the corrclusions reached
therein on allthese aspeds.

Whether Stafe can impose unconsfittttional
conditions

283. The problem also ould be broached ftom
the angle $fiether the State can impose unconstitutiona!
conditions as prt of the contrmt or statute or rule etc.
ln 195$@) 73 Hanad Law Revrtw, in the Note under
the caption 'Un@nstiMional Conditlon' at pages 199$
96 it is postulated that the State is devoid of power to
impose urrconsilitutional onditions in the context that
the power to withhold largpsse has been asserted by
the State in four aneas i.e. (1) regulati'rXg the right to
engage in certain activitiesi, (21 administration of
govemment welfare prqgratn ne; (3) govemment
employment and (+) procurement d @nhacts. lt was
turther adumberated at pages 1602{3 thus:

"The sovereign's coltsilihrtional authority to
choose those with rrfio;n it will conhact for goods
and services is in effect a poiler to withhold the
benefits to be derived ftorn economic dealings
with the govemrnent. As power enables the
govemment to conbol many hitherto unregulated
activities of contracfing parties through the
imposition of conditlons. Thus, regarding the
govemrnent as a private enbepreneur threatens
to impair constitutional rights..... The govemment,
unlike a private irdividual, is limited in its ability to
contrad by tle Constitution. The federal
contracting potrcr is based upon the
Constitution's authorisation of these acts
'ne@ssary and propef to the canyirg out of the
funciions sfiich it allocates to the national
govemnrent. Unless the objecilives sought by
terms and conditions in govenrnent contrac'ts
requiring the sunender of rights ane
constitutionally auUprized, the onditions must
fall as ultra vires exercise of porer.'

.'
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Again at page 1603, it is turther emphasized thus:

lr]ren conditions limit the economic
benefits to be derived fiom dealings with the
govemment to those who forego the exercise of
constitutional rights, the exdusion ol those
retaining their rights ftoln participation in the
enjoyment of these benelits may be violative of
the prohibition, implicit in the due process clause
of Fmh Amerdment and explicit in the equal
protection clause of ttrc Fourteenth Amendment
against unreasonable discrimination in the
govemmentat bestow of advantages. Finally,
disabling those exercising ertain rights from
participating in the advantages to be derived from
contradual relations with the govemment may be
a form of penalty lacking in due prooess. To avoid
invalidation for any of the above neasons, it must
be shown that the corditions imposed are
necessary to seore the legitimate obiec[ives of
the contrac{, ensune its effective use, or protect
society fiom fiE potentia! harm sfiich may result
from the contractual relationship betvueen the
govemment and the individual.'

2U. Professor Guido Calabresi of Yale
University Lar Scfiocil in his 'Ret.oelclivity4 Panmount
Power and Confractual Changef (1961€2) 712 Yale
Law Joumal 1191, 1196, stated that the govemment
can make contracts that are neoessary and proper for
canying otrt arry d $e specific clauses of the
Constitution or poruer to spend for general weffare. The
Federal Govenunent has no power, inherent or
sovereign, other fian those specifically or explicitly
granted to it by the Gonstildion. At page 1197, it is
further stated thus:

"The govemrnent acis according to due
process standards for the due process clause is
quite up to that task withotil the rule. Alterations
of govemment contracts are not desirable in a
free country even sfien they do not constitute a
'taking of propeff or impinge on question of
fundamental faimess of the type comprehended
in due process. The govemment rnay make
changes, but only if war or @mnrerce require
them and nd on the broaden and more
ephemeral grounds thd tte gerrral welfare
would be served by the cfiarpe. Any other rule
would dlw the govemment to welcfr almost at
will."

+
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285. These prirrciples were accepted and flowed
by the Andhra Pradesh High Court in V. Raghunadha
Rao v. State d A.P., (1988) 1 ALT 461, dealing with
A.P. Standard Specmcation Clauses 11, 29, 59, 62(b)
and 73 and declared sorne dauses to be ultra vires of
Articles 14, 19(1Xg) arfi 21 of the Constitution and
Sec{iions 23 and 27 oflilne Contract Act.

286. ln Brolo Nath case, (1986) 3 SCC 156,
after elaborate consideration d the doclrine of
"reasonableness or fairness' of the terms and
conditions of the conhact vis'a-vis the relative
bargaining porrer of ttc oontrading parties this Court
laid down that the prirrciples dedrcible from the
discnssion made therein is in onsonance with right or
reason intended to secure socioeconornic justice and
conform to mandate of the equalrty clause in Article 14.
the principle laid was that ourts will not enforce and
wi!!, when called upon to do so, sffike down an unfair
and unreasonable contract or an unfair and
unreasonable clause in a oonhact, entered into between
parties who are not equ,al in bargainirU porer .... !t will
apply to situatlons in which the weaker party is in a
position in whidt he can obtain goods or services or
means of livelihood only upon the terms imposed by the
stronger party or go wt$tout $em. tt vrill also apply
wlrere a man has no cNroice, or rather no meaningful
choice, but to give his assent to a onhact or to sign on
the dotted line in a prescribed or standard form or to
accept a set of rules as part d the onbacl, however
unfair, unreasonable and un@nscionable a clause in
that contract or form or rules may be. This principle,
however, will nd apply tlhere tte bargaining power of
the contracting parties is eqtnl or almost equal or where
both parties are businessmen and the confiact is a
commercial transaction.

287. ln toda/s complex world o giant
corporations with their vast infiashrctunal organisations
the State thrugh its insffirnentalities and agencies has
been entering into almost every branch of industry and
@mmeroe and filed of service, tlert can be myriad
situations rifiich result in mfair and unreasonable
bargains betueen parties possessing wholly
disproportionate and unequal bargaining pow€r. These
cases can neither be emrnerated nor fully iltustrated.
The court musil judge each case on its own facts and
circumstances

I
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288. This Court also angulated the question
from the perspec{ive of public policy or contract being
opposed to public policy. The phnases "public policf,
"opposed to public poliqf or'contrary to public policf
are incapable of precise delinition. lt is valued to meet
the public good or the plblic interest. What is public
good or in the public interest or ufiat wottld be iniurious
or hannful to the public good or the public interest vary
from time to time with the cfiange of the circumstanoes.
New concepts take plae d old ones. The transac{ions
which were considered at one time as against public
policy where held by the courts to be in ptblic interest
and were found to be enforceable. Therefore, this Court
held in BOo Nath case, (1986) 3 SCC 156, that "there
has been no well recognized head of public policy, the
courts have not shirked fiotn extending it to new
transactions and cfianged circunstanoas and have at
times not even flinched fiorn irwenting a new head of
public policy."

289. Lond Wright in his Legal Essays and
Addresses (vol. lll, pages 76 and 78) stated that public
policy like any other branch d the @mmon law ought to
be and I think is, governed by the iudicial use of
precedents... lf it is said that rules of public policy have
to be moulded to suit new conditions of a changing
world, thd is tue, hn the same is true with the
principles of the canon law generally; Lord Lindley held
Janson v. Driefontein Conslidated Mines Ud., 1902 AC
484, thet "a @ntract or other branch sfiich is against
public policy i.e. agairst the general interest of the
country is illegal'.

290. ln Anson's Law of Cofifact (24th edn. by
A.G. Guest d page 335) stafied the scope of variability
of public policy attune to the needs of fie day and the
mardr of lry thus:

"At the present tirne, however, there is an
increasing recognition of the positive funciion of
the courts in matters of public policy : 'The law
relating to public policy cannot remain immutable.
It must change with the passage of time. The
wind of change blows upon it,' Sqne aspects of
public policy ane rnore susceSible to cfiange than
others, though the policy of the lm has, on
certain subjeds, ben worked into a set of
tolerably delinile rules. TIE finciples applicable
to agreements in restraint of trade, for example,
have on a number of occasions been modified or
extended to acoord with prevailing economic
conditions, and this process still continues.'

+
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291. ln Law of Contncf by G.H. Treitel (7th edn.
at page 366) on the topic 's@pe of the public policy' it is
stated thus:

'Public policy is a variable notion,
depending on changing manners, morals and
economic condilions. ln theory, this flexibility of
the doctrine of public policy could provide a judge
with an excuse for invalidatirU any contract which
he violently disliked .... On the offier hand, the
law does adapt itself to change in economic and
social conditions, as can be seen particularly from
the developnent of the rules as to contracts in
restraint of trade, separataon agreements and
maniage b,rokerage oontracts. This flexibility of
the doc[rine of public policy has ofien been
recognized judicially. Thus Lord Haldane has said
: 'What the law recognises as ontrary to public
policy tums out to vary greatly fiom time to time.'
Rodriguez v. Speyer Bros., 1919 AC 59,79 And
Lord Denning has put a similar point of view.
'With a good man in the saddle, the unruly horse
can be kept in oontrol. lt can jump over
obstacles.' Enderby Torn F.C. Ltd. v. Football
Association Ltd., 1971 Ch 591, 606 The present
attitude of the courts represents a compromise
between the flexibility inherent in the notion of
public poticy and the need for certainty in
commercial afiairs.'

292. From this perspedive, it must be held that
in the absence of speciftc head of public policy sfiicfi
@vers a case, UEn UE court must in consonance with
public conscienoe ard in keeping wtth pnblic practice or
rules that are derogatory invent new public policy and
declare suctr practice or rules that are derogatory to the
Constitntion to be opposed to pnblic polacy. The rules
\rfiich stem trorn the public policy must of neessity be
laid to furher the progress of $e society in partiorlar
when social cfrange is to bring about an egalitarian
social order thrugh rule of law. ln deciding a case
trrfiich may not be overed by auhority courts have
before them the beacon hght d the trintty of the
Constitution and the pfay of legal light and shacle must
lead on the pdlr of justice, social, economic and
political. Lacking precedent, the cot.rt can always be
guided by that light and the guidance thus shed by the
trinity of our Constitntion.

(
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293. Sutherland, in his Sfafirfes and Statutory
Construction (3rd edn. volume 3 paragraph 5904 at
pages 1310132) has stafied that the most reliable
souroe of public policy is to be fourd in the federal and
State constitntions. Since onstitutions are the superior
law of the land, and because orle of their outstanding
features is flexibili$ and capacity to meet changing
conditions, constitntional polrcy provilles a voluable aid
in determining the legitimate boundaries of statutory
meaning. Thus public policy having its inception in
constitutions rnay acoomplish either a restricted or
extended interp'r€tdion d the literal expression of a
statute. A statute is always presurned to be
conEtitutional validity. Likilise, u,here a statute tends to
extend or preserve a constiMional finciple, reference
to analogous constiMional provisions may be of great
value in shaping the staMe to acoord wiUt the stahnory
aim or objecilive.

Aftide 14 shecls frD tight to puilb pal@ to cutb
arbitnriness

2%. ln Basheshar Nath v. ClT, 1959 Supp 1

SCR 528, held that Articb 14 is founded on a sound
public policy reognized and valued in all States and it
admonishes the State when it disregards the obligations
imposed upon the State.

295. ln E.P. Royappa v. State of Tamil Nadu,
(1974) 4 SCC 3, Bhaguati, J. (as he then was) the
genus while Artide 16 is a specie. Article 16 gives effect
to the doctrine of equality in all matters relating to public
employment. The basic firrciple sfiacfi, therefore,
informs both Artides 16 and 16 is eqmlity and inhibition
against discrimination. 'Equality is a dynamic concept
with many aspects and dimensions and it cannot be
"cribbed, cabined ard confined' within traditional and
doc{rinaire limits. Frorn a positivistic poant of view,
equality is antithetical to arbihariness. ln fact, equallty
and arbitrariness ane $ilun enemies: one belongs to
the rule of law in a republic sfiile the other, to the whim
and caprie ol an absolute monarcfi. Where an act is
arbitrary it is implicit in it that il is unequal both
according to political @ic and consili[nional law and is
therefore violative of Artide 14, aN if it affects any
matter relating to public employment, it is also violative
of Article 16. Articles 14 ard 16 strike at arbttrariness in
State action ard en$re fairness and equality of
treatment.ln Maneka GaMhi Gase, (1978) I SCC 248,
it was further held that tre pnncrple of reasonableness,
while legally as well as philosophically, is an essential
element of equality or nonarbihariness peruades Artide

.t
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14 like a brooding omnipresenoe. ln Ramana case,
(1979) 3 SCC 489, it was held that it is merely a judicial
formula for determining ufieffier the legislative or
executive aciion in question is arbihary and therEfore
constituting denial of equality. lf the classification is not
reasonable and does not satisfy the tlrc conditions
namely, rational relation and nexus the imggned
legislative or executive adion wiottld plainly be arbitrary
and the guarantees of equality under Artide 14 would
be breadred. Wherever, tleltfons, tlete is arbitrariness
in State ac{ion whether it be of legislature or of the
executive or of an 'authoritf under Article 12, Article
14, "imnrediately spnngs into action and sffikes down
suclr State action ard sffikes down sucfi State ac{ion".
ln fact, the corrcept of reasonableness ad non-
arbitrariness pervades the entire onstiMional scheme
and is a golden Uead ufiach runs through the whole of
the fabric of the constitution.

296. ln Olga Tel,is case, (1985) 3 SCC 545, it
was held that the Consihnion is not only paramomt law
of the land hrt also il is a source of sustenan@ of all
laws. lts provisions are conceived in public interest and
are intended to serve public pulpose. Therefore, uuhen

the provisions of an Act or Regulations or Rules are
assailed as arbitrary, unjust, unreasonable,
unconstitutional, public law element makes it incumbent
to consider the validity thereof on the anvil of interplay
of Articles 14, 16(1), 19(1Xg) and 21 and of the
inevitable effect of the impugned provision on the rights
of a citizen and to lind ufieffier they are constittttionally
valid.

lntetflay of Articles 14, 16(1), 19(1Xg) and 21 as
guanntors of puilic employrcnt as a souroe of t@ht to
livelihood

297. lt is rrell settled constittttional law that
difierent articles in the chapter on Fundamental Rights
and the Diredive Principles in Part lV of the constitution
must be read as an integral and inoorporeal while with
possible overlapping with the ubiect matter of what is
to be protected by its various provisions particularly the
Fundamental Rights."

42. ln nutshell, any mconscionable tenn, uhich encroaches upon

the fundamental right of the Govt. servants, indusion of an option

and cutoff date shall have to be treailed as against public policy and

(
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under Section 23 of the Contract Acil, 1972 an illegal contract

forbidden by law.

43. ln The @vqnnent of Tamil Nadu and otherc vs. M.

Ananchu Asri aN ofrrqs, M (1) SC SL, 28, wherein issue

was whether the cutd date lixed by the Govemment for the purpose

of entitlement to pension of the ershmib Tnansport Department

employees nho were later on absorbed in Transport Corporations, is

constitutionally valid, the followirB observations lrave been made by

the Apex Court :-

"1 1. In writ petilion No.6969 of 1990, the l.earned single
Judge held that the cutoff dated fixed by the
Govemment in G.O. MS No.1028 was illegal and lefi it
to the Govemment to lix a fiesh ct toff date taking into
consideration the seruies of the writ petitioners. ln the
second writ petition also anoffiter learned single Judge
of the High Court declated the fixation of cutoff date as
1.5.1975114.9.1975 as illegal and arbihary and directed
the Govemment to fix $e cutofr dated aftesh within the
stipulated time. At the sarrrc time it was irdicated in the
judgment that the date on *fiicfi the options w€re finally
called for, i.e., 20.6.1982 would be the appropriate date
for determining the eligibility to pension. On appeal, the
Division bench of the High Court while afiirming the
judgments in the tuo writ petitions, concuned with the
view expressed by the leamed Judge in the latter case
as regards the frxation of cntofi date with reference to
the exercise of ofions in the y@r 1982. The Division
Bench observed thus:

"......We are of the vienr that the cut-off
date fixed as 1.5.1975 for the purpose of
computing the terminal beneilits of the erstrhile
Govemment servants who catne to be
subsequently permanently absorbed in the
various Govemment Undertakilqs, particularly
State Transport Undertakings, proceeded on an
artificial basis... ... ...

\

***********

It is only subsequently, in the year 1982,
that suclr employees were asked to finally
exercise their option, either way, and varioust
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employees exercised their option also. For
instance, in respec{ of Pallavan Transport
Corporation, the said date within sfiicfi sttcfi
options have to be exercised appears to have
been fixed finally by a letter dated 20.6.1982 and
in respect of other Corporations, it wottld depend
upon the option called for before they were finally
absorbed as employees of the Corporations,
vvhich have corne into existence. Till the
respective employees have exercised their
options on their volition, they must be considered
to continue in service as Govemment employees
only, in view of the fact thd the actual exercise of
option by difrerent employees may be on difrerent
dates and to have uniformity among group or
category of workers pertaining to a particular
Corporation, the date on $fiich the options wene
called for finally, or the last date within which the
options were to be exercised, once and for all
finally, may be taken up as the relevant criteria in
fixing the cut-ofi or cnrcial date for determination
of the terminal benefits........'

12. The leamed senior counsel for the appellants has
urged thd for all praciical purposes, tre process of
absorption of deWted employees was @mpleted by
1.5.1975 by ufiicfi date even the State Transport
Department got disbanded. Our attention was drawn to
the fact that pursuant to the promulgation of the rules
knoum as 'The Paliavan Transport Corporation
Longevity Pay Scherne and Conditions of Servie
Rules' which came into force on lst May, 1975, options
were called for from the employees on deputation from
Govemment Departments. The option form enclosed to
the Memorandum dated 29.5.1975 assued by the
Managing Director of PTC Ltd. required the employees
to declare that they voluntarily opted to serve in the
PTC Ltd. and acoordirUly relirquished all their rights
vis-i-vis Tamilnadu State Tnansport department and
that they were willirp to get absorbed permanently in
the said Corporation ubjed to the service put in the
State Transport permanently in the said Gonporation
subject to the service put in the State Transport
Department being canied over to PTC Ltd, with pay
scales, accumulated riglrts for gratuity, provident furd,
pension etc. Accordingly, the respondents exercised
their options in 1975 itself and the process of absorption
had thus completed during that year. Having regard to
this background, there is ndhing arbilnary in the policy
decision fixing the cutoff date for eligibility pension as
1.5.1975. the leamed senior counsel then conterded
that the relevance and the rationatity of fixation of the

(
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crucial date as 1.5.1975 cannot be faulted merely
because one rnore opportuntty was given to exercise
options \D€re exercised in February, 1982, according to
the leamed counsel for the appellants is based on
inconect appreciation of fds. The Financial
repercussions have also been stressed by the leamed
senior counsel.

13. We find it dfficult to accept the contentions
advanced by the appellants' @unsel. The leamed
counsel has not dispded the proposition that the cutofr
dated fixed by the Governrnent for the purpose of
confening the pensionary berrfits cannot be arbitrary or
whimsical. Even acoording to the appellants, the date of
permanent absorption in the service of the Corporation
is a material date and it is in the llght of that factor that
the cutoff date was fixed as 1.5.1975. The stand taken
in the counter ffiidavit filed on behalf of the @vemment
of Tamilnadu in wil p€ilition h1o.6969 of 1990 is that the
writ petitioners were absorbed in the Kattabomman
Transport Corporation with effiect fiom 1.5.1975 on the
basis of the options exercised by them and thd their
deputation ended on 30.4.1975. That is how the choice
of the date 1.5.197 is songht to be justified. ln other
words, the fixation of cutd date is songtrt to be linked
up with the completion of the process of absorption. A
perusal of G.Os. 1028 ili 2fi ruotdd also make it clear
that the Govemment wanted to fix UE date for
pensionary entitlement to coincide with the date of
permanent absorption. The criterion cannot be said to
be inational or inelevaril. But, the question is wheffier
this fac'tual premise $at tre process d absorption took
place in the year 1975 is conecl. Viarcd in the light of
G.O.MS. No.2&0 dated 30.1.1980 and the subsequent
actions taken by the Management of the State
Transport Undertakings, it cannd be said with certitude
that the pnocess uuas @rnp€iled by April, 1975, the
pertinent question wouH be why fiesh options vuere
directed to be called for in the year 1980 and actually
called for in January, 1982 ard thereiler? G.O.MS
No.2&4 dated 30.1.1980 clearly stipulates that fiesh
options shall be obtained ftofii the Govemment servants
working in various Coporations/Boards. The
Corporations/tsoards were requested to decide the
question of abeorption of @vemment servants "on the
basis of the terminal benefits indklated in the G.O." The
sanc{ion of pension and terminal benelits was made
dependent upon the aeptance d options. Specific
reference has been made in the G.O. to the Transport
Departrnent employees. This G.O. gives an uneguivocal
indication that the @vemment itself regarded that the
process of abortion vuas not ompete and that a final

{
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exercise of calling for and accepting the offers should
be gone through, may be, in view of the change of
criteria in regard to the terminal beneflt. As already
noticed, G.O. No. 378 was issued on 18.4.1975, it was
kept in abeyance q 22.8.1978 and thereafter G.O.
No.2&4 was issued on 31.3.1980. Thus, the terms and
conditions of absorption did not take final slmpe till then.
Moreover, even if the respondents had submitted the
option forms in the year 1975 for the prpose of availing
the Longevfi Pay Scfieme (r dterwise, there is
nothing on record to sltw that the said options were
treated as final for all purposes. No material has been
placed either before the High Court or befiore this Court
to establish that the respondents' deputation came to an
end by 1.5.1975 and that they were absorbed into
Corporation's service fiom that date. Above all, the
more important poant is that nohing has been said in
the counter-ffidavil filed by the State Govemment
before the High Court as to why fresh options were
provided for by G.O. 1,10.284 and called for by the
Corporation in the year 1975 ilself. The counter-afiidavit
merely contains as assertion that State Transport
Department employees wat absorbed into the
Transport Corporation wiUt €ffect fi,orn 1.5.1975 by
accepting the options. ln the @wiler, not even a
reference has been made to G.O. No.2&4 and the
options exercised pursuant thereto. The reason for
calling for fresh odions has not been spelt out even in
the S.L.P. The fadual assertion in the counter-affidavit
therefore remains unsubstantaated.

14. Having regard to these fads and circumstances,
we cannot acept the plea of the appellants that the
absorption did in fact take place in the year 1975. ln this
situation, the iustification soqtrt to be made out for
fixing the cutofi date as 1.5.1975 loses its ground in
whach case the finding d the High Court that the date
was arbitrarily ftxed carurd be assailed.'

4. The above ratio has applicability in all fours to the present

case.

45. As regards finality of option is concemed, applicants though

exercised their option ufiich has defived rigltt of qualifying service

to be reckoned for pensimary benefits on objection by rvay of their

representation though filed frer the option exercised but before the

L
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decision was taken to absorb the applicants on 13.12.2@1 would

clearly establistr that tte option, sfiicn was unonscionable terms,

applicants, who were in a position to be exploited, as being low paid

employees, were fored to exercise it and on their obiecilion, the

respondents have not passed any order, cannot be treated to be a

willful and voluntary exercise d oillon.

46. One more aspecl of the mdter, ufiich is required to be

adjudicated is that wihorlt preiudice to esilablishrnent of right of the

applicants for reckon:ng periot fiorn 1991 to 1999 as a qualiffing

Govt. servioe for the purpose d pensionary benefits as a Govt.

servant and treatment of the option exercised as effective from

28.4.1999 with deemed regulaization on absorption yet the Apex

Court in its judgment dated 13.10.1994 in the case of ftclention of

All lndia @nta, Govt @tttea, Entpbyens aN Anofiq (supna)

while dismissing the Wril Petilion acoorded liberty to the applicants

to approach CAT. ln OA No.572 of 1996, sfiich was prefened by

Fedention of All lMia Centa, @vt Canta, Employe* and

another, UE Tribunal has allored reckoning d entire servioe of the

applicants therein towards qualiffing seruice. The aforesaid decision

has been implemented pending Writ Petition by the Ministry of

Personnel vide OM dated 8.11.2m0 by deciding to treat the entire

service of the Canteen employees as qtnlfiing servie. ln that

event, service rendered by the applicants till they were absorbed

prospedively rculd have to be reckoned as well as their entire

services as Canteen employees towards qualfiing service for

pensionary purposes being similarly circumstanced. No differentialL
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treatment can be imparted as per Constitdion Bench decision of the

Apex Court in the case d KC. Shamn and otlrprs Vs. ltnion of

lndia and ofrters, SLJ 1998(1) SC 54.

47. Applicants cannot be discriminated in the matter of policy

decision by the Govt. wtth the similarly situate, and this differential

treatment is an inftaction to Articles 14 and 16 of the Constihrtion of

lndia as equality in law is paramornt and holds the field.

48. ln the result, for the foregoing neasons, the present OA is

allowed. Orders dated 13.12.2@i1 and 23.3.2003 are set aside.

Respondents are directed to red the applicants as absorbed

employees from 26.4.1999 and service rendered earlier would have

to be reckoned as a service rendered with the Govt. ln that

conspectus, applicants are entitled to all retiral benefits and other

conseguentia! benefits, sfiicfi wonld be dishrsed to them within

three months from the date of receipt of a oopy of this order. No

costs.
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