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(Shr^i C. t{ari $tran'.ar, Adrrocat.e)

ORDER(ORAL)

Appl i cant. - Shri K. K . -lha - 'is emp'loyed as

lie'li:er-C in the office of respondent No.2. He was placed

under suspetrs i on w . e. f . 8.4. 2000 pursuant to an triR

(FIR No.115/2OOO ) against him. He has been irnpl icated in

a case unde. Sectiorrs :1, 4 S 385 cf LTP act.

2. Ever since t-he app] icant is being pa'id

subSi:teirce a"l lowa,rc.e (0 55% of !r'is norrnal sa-'lary. He

|'iiici submi ti.eC e reoresentat-ion before t.he D'i'ec.tor

Gene.a't , CSTR tc erihance the subs'istence a'! 'lowance to 75%

whi ch has been r^e jected by the order dated 14,1 .2qO2.

Aggrieved tkr€r€upofi, t.his OA has been filed seeli'in?

Ci re.-tion to the respondents to enhance t.he subsistence

a'1 'lowance t-o 75% with retrospective ef fect and a"!so grarlt

him the a!'rears wi th i nterest.
.tso+.--
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3. Ci:,unse'l ror app'l icant has drawn

t,he pr';rr' i s ioirs of FR 53 , in pav't i cul ar 
'

prcYisions of FR 53 ( 1) ( i'i ) (a):-

m!'

t-o

af-tenti on to

the fo'! 'lowi ng

"F.R. 53. (1) A Go'uernment servatrt
rrnder suspension or deemec! to have been
placeC urrder suspension by' an order of
t!'r€ appoi nt 1ng .r16sri tY sha'l 'l be
ent'i t'l ed to tlie f o] 'l ow i ng payments ,

rlame-1 y:-

(i) (x vx

{

( i i I 'in the case of
Gor,'ernment servant-

any other

( a ) a subs i stence a] 'lowance at an
amount equal to the 'leave sa-1ary
wl'r'ic'h the Government servant
wo'..rld have drawn. if he had been
on 'leave on half average Pay or
on hal f -ca:r and 'in add'iti on.
dearness a'l 'l owance , i f admi ss i b'!e
on the basi s of such I eave
sa1 ary:

Provided that where the Period of
suspension exceeds three months.
the authority which made or is
deemed to have made the order of
suspension shal'l be comoetent to
'..ary the amount of subs'istence
al 'l c,wance f or any Pe r i od
subsequerrt to the Period or the
f i rst, three months as f o] l ows: -

(i) the amount of subsi stence
allowance may be 'increased bY
a su i tab'le amount, not,
exceeding 50 per cent of t.he
subsi stence a'l J owance
admissible during the period
of first. three months, if, in
the op i n'ion of the sai d
author i t-y, t-he Period of
suspension has been prolonged
for reasons to be recorded i n
wri gi 69, not di rectl Y

attri butab'le to the
Government servant"

and has contended that sitrce the app'l'icant was in no way

respo,ls'i b1 e f or de'l ay i ng the di sposal of the 6r j pi p3'1

proceedings irrit'iated against h'iffi, it was incumbent upon

t.-
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the respondents to have taken the sanne into consideration

and gi'zen lrim the eni-rar.ced subsistence a'.!'lowance. From

the ri/ay tl're imotrEned order has been passed, the counsel

c;ontends tlrat tlrere has been absolutely no app'l 'ication of

mi nd . Contend i ng f urther that 'it was i ncumbent , under

the ru'les, uporl the respondents t.o have r-ecorded t.he

reasons for^ not enhancing the subsist-ence a'lJowance which

they have f a i led to do The den i a1 of enhancement .

therefore, is not justified.

4. f n support of hi s contention, counse'l for
app] 'icant has referred to the ;udgment of the Hon'b'le

Supreme Court in P.L. Shah v. Union of India & another,

AIR 1989 SC 985 and also the ;udgment of the Bangalore

Bench of this Tribuna'l 'in H. S. Ramakrishna v. The

Comm'i ssi oner of ral Evcise & another . AISLJ XII-2OO2Cc n t

(3) 44O. The Bangalore Bench in the aforementioned case

had directed the respondents to give the benefit of

enhancement of subs i stence a J 'l owance to the app'l i cant

therein in a simi lar ci rcumstance.

5. The respondents have contested the case. Counse'l

for respondents has submi tted that the case of the

app.l i cant has been rev i ewed on 16 .2 .2OO4 and keep i ng i n

view the seriousness of the charge 'level1ed against lrim

in the criminal case which is pending, the competent

authority has dec'ided not to enhance the subsistence

a'l I owance. He f urther argues that there 'is no ru'le

mandat i ng the i nc rease of subs'i stence a1 I owance to 7 5%

and i t. was the tota'l prerogati ve of the competent

authority to decide the matter. According to h'im, there

L","



-

(4)

is ne:t-l''er ai'lr'r^ight inherent in an employee to demarrd

enhancement of increase of subsistence allowance granted

to him, por is there any statutor)/ or^ other recui remetrt

thal: sucli enl-,arlcement shou'!d necessari 1.,- be given to t-he

ex.t-enr- c,f 15eo . He has . t-heref ore , submi tted thai the OA

l.ras beeri f ilei ..?'l a m'is-conceived notion and deserves to

be disrnisseJ.

6. I lra'.,e heard both the counse'l appearing for the

parties and h.ave alsc perused the records of t.he case.

It i s alr admi tted f act that because of the pend'!ng

crimirra'l case against him, the appl icant is under

suspensi':n for the l ast more than four |eErS. The

respondents have al lowed h'im the subsistence al'lowance @

55% of lris nornta1 salar^y ever since. His reoresentat'ion

for enhancemerrt of the subsistence a]'lowarrce upto 75% of

his norma'! sa1ar.v has been rejected by the respondents

vide the 'imp,.rgned order, wh'ich is a very cryptic and

non-spealrirrg order^. It. is not the case of the

responde,tts lhat the app'! icant is to be he]d responsib'le

fo. the de]ay irr the disposal of the crim'inal case t-hat

has been regist,ered against him by t-.he Sta+-e. In such a

situation, t,he provjsion of FR 53 (1) (ii) (a) c'learly

mandates the r-espondents to give the reasons for not

enharrc i ng the subs i stence a1 'l owance to be recorded i n

writing. Th'is they have failed to do. Further, f find

that the appl 'icant cannot be he]d respons i ble f or *,he

del af i n t-he Ci sposal of the crimi nal case pendi ng i n the

criniina'! CoLn't atrd the nature and seriousness of tlte

charge 1eve-t1ed against him cannot- be made a ground for

not enhanc i ng tkre subs i stence a1 'l owance . f n t-he case of

a
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( srrpra ) . the Hon'bl e Supreme Court had hel d as

"6. An order^ of suspension i s not an
order imoosing punishment orr a person
foutrd to be gui 1ty. It is an order made
agairrst him before he is found gui'lty to
ensure snrooth d'isposa'l of thee
pr,:ce€dings initiated against him. Such
p roceed i trgs shou I d be comp 1 eted
e.xped i t- i ous'l y i n the pub'! 'ic i nterest and
also in the 'itrterest of the Government
servant-. concerned. The subs i stence
al I orvance i s pa'id by the Government so
t,hat- the Government servant against whom
arl airder suspension is passe on accotrnt o
tlre perrdency of any di sci p'l i nary
prc.ceed i :rgs of a cr i mi nal case i nst i tuted
agairrst h'im cou'ld maintain himse'lf and
his dependants untiI the deparlmetrtai
proceed'ing or the cr i mi na I case as the
case may be cc)mes i-o an end and
appropriate orders are passed against
the Goverrrment servant by the Government-.
regarding his right to cont'inue in
ser^v i ce etc . depend i ng upon the f i nal
out.come of the proceedi ngs 'insti tuted
against him. The very nomenc'lature of the
a'! 'lowance makes it c'lear that the amount
paid to such a Government servant should
be srrf f i ci ent for bare subs i stence i n
t.his wor'ld 'in which the prices of the
necessar i es of 'l i f e are i rrcreas i ng every
cond'itions of inf'lat'ion obtaining in the
country. It is further to be noted that
a Government servant cannot- engage
himse'lf in any other activity during the
period of suspension. The amount of
sulrs i stence a] 'lowance payab'le to the
Governmerrt Servant corrcerned sl''oul d,
therefore, be reviewed from time to time
where the proceedings drag on for a long
t'ime, even though ttrere may' be no express
ru'!e insisf;ing on such rev'iew. In doing
sc) the authority concerned no doubt has
to take i nto account whether the
Government servant is in any way
respons i bl e f or the undue de1 ay i n the
disposal of the proceedings injtiated
against lijm. If the Government servant
i s not respons'ibl e for sr.rch del ay or
even r f he i s responsi ble for such
del ay t.o some extent but i s not primary
responsible forit is for the
Gover rrment to recons i der whether the
order of suspens i o,r shou I d be ccnt i rrued
or whether the subsi stence a'l 'lowance
should be varied to h'is advantage or n:t. "
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7. Similar'I1r, in H.S. Ra@hriSl_qe's case (supra),

wherejrr r-he apo'!jcant had sought evact'!y Simi13. r^e'tief

as i n the present case, the Banga'lore Bench of th i s

Tr i buna'l , af ter di scuss'ing a number^ of judgments and

anal;rsir''g tlie pr'svisions of FP-53, stated "Our view 'ig

based on the pr,f p.)s i t j on t-hat 'if f or some reason or

other the period of suspens-ion is prolonged and those

reasons ar-e ncrr_ directly at_tributable to the appl.icanr-.

Cu r^ -i rrg t he f i r st- -". months of t-he suspens i on and at t he

same t i me :ro other reason -i s recorded f or

non-enchancement, considering that the Government servant-

under suspension has been used to a partrcu'lar leve1 5€

pay, the perm'issible enhancement of the subsistence

a1 lowance must be granted rn his case -in order to

min'imise the f inancial hardships which wi 11 inev'itab'ly

ensue when fu.''l pay is no lorrger permitted to be drawrr by

him". The Tribuna-r in that case ordered the enhancement

of the subsistence al'lowance by 50% of the in'itial

subsi stence a'l J owarrce.

3. Hav'ing regard to the judgments r^eferred to above

and the reasons stated in the preceding paragraphs, f am

of t-.he cons i dered v i ew that the subs'istence a] -'owance of

the app'l icant deserves to be enhanced. Accordingly, the

app'l i cat'iorr i s a1 'lowed and the respondents are d i r^ected

to give the benefit of enhancement upto 75% of the norma'l

salary as the subsistence al'lowarce w.e.f . 8.10.2000,

i.e., after the expiry of six months from the date of
p'l acement of the app'l i cant under suspensi on. No costs.

( s. . Naik )

,1sun i 'l /
Member (A)




