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ER

Appl icarnt inrpugtrs resporrcleltts' order dated

20.12,2002 r^herebl- his reqttest f or reimbttrstiment of

medical e\penses incurred for transplantation of

Iiidney of his son at Ram Saran Tirath Ram llospital 
'

Amritsar lras been turrred dor.'rr. Appl icant irt AI Ilts

rates seeks reilnbttt'semerrl of Rs.1 ,93 r 000/- irr.-ttrred

towards medical e-\pi:nstis orr his sont s treatntet,t.

!. Br i.ef hi stor.r ,cf tlre ca:;.1 is tlrat tlre

atrpl icanL rilrile h'orkirrg iri tlre RaiIHa]-s sllperanrtuated

orr +.1?.2002. S'cn r:f tlre apPliciltrt, ttho is a IoLtng
'r

V man alrd plolnisipg sportsntarr, dei-eloped failule of

,

,f



(1)

l-roili tlre Iiidnel s. He \ias admit*-ed in Cerrtral Hoslriterl

of l{orthern Rail-r.'a1- (:.n 3-?.10.1997 and lras i,ut or)

di.rl1'sis. He stalerl their from Oc:ober., 1997 till

)larch, i998. l'le rias referr.erl to Sir. Ganga Ram

Hospital uhere the facil itl- of Lran:;f,IantaLion h'as

e-xisted. For'want of donor', the applicant's son h.as

ref err'ecl b;rck tr]- S i r Garrga Ram Hospiterl as clischargeci

on 7.2.1998 to \orther.n Railrr'e1.... Ilospital for putting

Lhe applic:arrt's son on dialy-sis arrd be r.eferred bacli

to t.he lrosl>iLirJ- on arailabilit.r cf donor..

3 . Tlie cond i- t i.cn o f appJ. icanl- ' s sorr hacl

deteriorated posing threat to his Iife, the applicant

Sct his sorr ;ldnritte,l irr Rernr Sarirn Tiratli Rerm IIospital,

at Amr i t sar , r.'lricli i s undisputedll- recogrrised for

organ Lr'.:rns1>Iarrt.rL ion a:i L'er Lhe Trarrsplantation of

Humarr Organs -Act, 1991 . Or.rt of love arrd erf fecLion a

'donor'rias maLle ;:r'ailirbIe and after the scrutirr;.- bf- the

concerrred Comnri l- tee organ trarrsplantat ion rias cleared.

l. .\ppl icarrrt's sorr was admitte:d irr Eam Sararr

TiraLh Ranr hospital at Amritsar on 2. 9. 1998 :rnd Kidnel-

transplarrtatiorr r.as perf<;rrneri orr 29,9. 1998. Applicaut

submitted clainr for rnedical reinrbursement aniountirrg to

Rs. 1 ,93,000/- which r\'as ttrrned down vide impugned

order dated 8. 6.2001 .

\

\r

3

aforesaid

claim r;f

A1.r1.,1icarrt pref er:'ed err appeal. aJainst the

or(ler', which nas re jecteri or! tlte ground that

Lire al,plicant cor.rld not be etcceeded. to as he



at a ccrrt.re

tras r'en,le recl

gi\-es rise t<.>

6. Learned eourrset of Llre aPI-'licant bt'

r.ef errirrg to ttre Tr.ansplantat iorr of Human oi'gans Act ,

199{ contends t}rat apart f r'out rrear relat ir-e a dorior

carr tre permitted who bf' lole &rrtl affec Lion or

attachmerrt towards rec ipierrt <;r f or arl)' otirer special

reason dotrates the organ. The otrl1 reqtlirement is

ttrat the matter should be placed before Committee

nominated irs pe r Ltre plgf orma c)n an af f idavit in Fornr

1 of t he Trarrsplarrtat ion of Human Organs Rules , 1995

of ttre collcerned donor. ()n sttcli joint a1'plicatiotl'

the atrthorisat iotr Committee af ter holr-ling an inquiry

under Section 9 ( 5 ) of tlre -\ct ibid girants approval

for remc.rral and transplantatiotr of ttre huntarr organ.

In this cC)nspectus, it is statetl tlia!- the (lomnittee

!'ras af ter verifl irrg 1-hat the carje falls r'ithin the

ambit of !. he .\ct rhid al.)prc\-e(l Lhe l'enroval and

transl)larrtatiorr of the ltttmern organ. ,\s such the

transl.rlarrt.at.ion is 1ega1.

(3)

his sorr's +-reatment as per his olr'11

riot recogn i sed br the RaiIwa]'s .

tlre present Origirreil Appl -caticn.

c ho i:e

This

a

\a

i, Jrrso f;lr ,.rs tre;rtment Lalien a'- -\mritsar irt

a trosl,itai rrot r.ec()gniseid and for want of non-r:eferral

is r-.orrcerrrerl , it is stated that the same is llo+'

imperJiurent in the light of set.tied position of lar'.

Trr ilrr emergerrt sitltatlon, wfietr life of a Persotr is al-

i:tzrC!;, Iton-refe'rraI Cannot tre a grotlrt,f attd esen if tlre

Lreiltnrerrt. i'; t-akerr in atrother hr.:'sp ital , cne is

entilled l"or.reimhttt.'semertt of medir:al esperlses as per
It{. irT\lS rertes.



8.

\'€rhenlerrt1.\

recor(l for'

Re:;ponrletrts t

oppcsed the

ml' parrrsal.

11. I have

corrtctrt iolts of Llre

materi.al,rririlable orI

r{)

coLllrsel Slrri Ea,iitrder lihatter

cr.iriterrtiorts ztrrd prodrrced the

carefullr- cotisir-lered Lhe r'ival

parties anr.l also Perused the

reccrcl .

{

9. \c'ccirding to hiur, the appiicat:t has

b)--passerd the r.u1es arrd t.aken his son ta private

hosl:,ital fronr Railxal'Ho:;pitaI in a planned martner'

Accor.dirrg11., once tlre \oltherrr Rlii-wa1' Iosl,ital has

a{r'isecl ttre arpplicant to lefer bacli orr availarbilitl' :f

stritatrle rlorrgl t.a Sir Garrga Ram [lospital tal;ing son t.o

-\mri.tsar ilo:.,pi t-aI, trits dei>r jved the aPt)licatlt merlicai

re tmtrttrsenteltt ,

I O . Lea.r'tred (lot,trrsel f Lrr ttrer s t'aLes tltert itr

tlre 1p}.)ea1 ;rre ferrerl bf' the applicant, lre tras adm:ttecl

t hat Lher i)rgrrrr rlC,rror. tiaS not rel ert ive. arrd alsr: in the

artrt-hor isat iorr C6mnrittee, corrlm is Itr-rt complete as the

f<:rrr',h meml-rer lrirs rtot. signed tlre approval '

.\c'.^oi'clirrg)1, ortse Ltre trcrnsplatiL is illegaL and in

vi6l;tt-i.orr ()fl tlre Transplarttaiign of Hltmatr Organs Act,

1 99 I , t.hr: apiJl i carrt is not ent i tled for :nediczrl

re i mbtt i"seme n t .

i2 , Ser:t iorr 9 ( 3 ) of the Tratrsplarrtat icrn of

Htrmrrrr ()r:g;:rrrs- .\ct, 199+ autlrorises tloL orilS' lieiri.

relat ir e brr L a clolror r., lto bf- I'easorl of af f ectiqrr or

attachmetrL tor,artls tIe recipiernt oI' for air]' ot]ier'tt



Spec ial geasons is rillr:r;e,-l to tlotrste tt.e ct'girII . Sine

r.i18 loll c,f Stlch a t-ranspl.arrrtation is auLtiol'istrtiotl ll1

the ar.ltl)orisat, ion Committerl atrd its appror-a1'

t3.orti.ler.ttsaIoftlreI.eCol'rllifirr'Jthaton

a joint. app1.i:atiorr in a format ttncler the Rr-rIes of the

Trrlrrsl.,lrrntation .:f Httman (Jrgans Act, 1995, the

atrthot'isatiorr rlonrmit';ee has rrpproled lhe tlotration'

Tlie aforesaid conclrtsiorr of the Comniittee carrnot be

qrresLiorrerl. !lereli' trecattse the for-trtir menrber of ttre

Comnrittee has rrot s i grred r;ottl-d not make an)'

dif fer.enL-e. Tlre committee Hes compr;.sed (.lhairmalr

and <.rLher: trio membels 111so. .\r-'cc)rdir:$11-, I trol-d that

Lhe remo\-a1 of Iiiclnel- ;Intl tra;rs;'latrtatior' itr thi:

hos;,ita.l- is I'e(-'ogrrisable a:i per the Trttnsi-rlantatiorr of

Hr.rmarr or.grrrrs Ar:1., 1994 and is a valid LransplautaLion.

11..{::regardnoll-r'eferral,t}teApe:;Courtin

State of jrn-iab Vs. 
-M.ohan -L-dJirrd-AL, 2002 Sttpr.eme

cour.t cilses (L&S) 189 in so far as rion-referrerl is

concerned heid as foll-ows: -

"1. Lea"',: gr;rnted.

t

tt

?. 1r<: have hearc 1ea::rred counsel
fclr the F,art ies. Tlre rlLtcstiolts invol'.'ed in
t tre 1:resetrt tr;roceedi.ngs ttre squarely C-o\:(:rred
ror- ; jtrdgment of t liree-Jutlge Betrch of this
Coult in the case of S1-ate of Prtrrjab l'' Ram

Ltttrha.ra Bagger, (1998) { SCC 117' The rietr
takcn itr tlre said decisic:rt is that r;ltert €rn

em}lIorL:e lteqtlire,; medicel treal-me'nt etfter
t he neli l.,ol ic]' clated 13-2-1995 had corre inl-o

"p"r"tt"i,, 
5L r*'i1l be enti.tlecl to iaedicrrl

re imbrtrsement on Lhe t'asis of the lr€lt policl'
at AIrlls rat'e' It is trot !'rr di:;tr)tlLe betweetr
tlrc 1.rar Lie:: tirat the r'estrrol:tlertt suf fered a

tre,trt at lr-rci< (:Il 20-7-1995 arrd utiderwelrt
$.r-1,atss stlt-geri' on ?9-'i-1995''\ccording to
I L]rrr,..,,1 .'ro',ttrsel re3tr'<;ndent i,i ttrere r';as a

1,.rrrg {rlerte c,l 1'artierrts at -{IIltS Hospital- for
bi'pa,rs ';trrgei'1' and his c;lse was of
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emergerrc]', he had to go to other hospital.
It mal- be so. The additionerl armount rttrich
he has clainred was gran'Led bf the I{iglt Ci:urt
olr Llre grotrnd that the rlew pol ic;- u:BS tro!
suf f ic'ierrLlI ptrblished. The serid vier*' of
the !Ii gl. Corrrt calltrot be srrstaiired.
Consequently, the aplreal is tillowed 3!-
observi.ng tlrart the respt:n,Jetrt t.i11 be
ent.itl.ed to medit:al rei.rnburseltenL in the
light <.,f tlre neh'policl' i.e. at .{II},S
r'ates. I t -vJ:-rs horvever', r'ehement ll- strbmitted
by learued c'ortrrsel fov' Lhe resporrdent that
esc:ep1. ion deserves Lc: be made in t,his Casg:
as tl'ie r'esponderrt rnho was a Teacher' cotrl-d
not af f'ord strch huge medical expenses which
had tr: be irrctrrr'ed bf' him clrre to long queue
for'byp;.rss srrrgerl irr the.\IIlls [Iospital and
he lLad to g'r to other hospitai. It is
frrrt.her slrL,mitteti bf' learned coLlnsel for ttre
re:sponr.letit that tl:e appellant s ma."r' consi der
tris grievarrce. i{e nra,!' strbmit suctr a
representrrt ion orr compas:s ionerte grounds. h:e
Irzrve no doubt tLra t strch a representat ic.rr
riilL be s)'mpat.heticall;i considered by the
appellarrt ;ruthoritie's on its ortn merits.
The jrrdgmerrt of Higlr Court rrilI sLand
modifi.ed to the esLent Lndicated herein. \cr
cosL s . t'

irr K.P. Sinrh Vs. Union of IndiA, 1001 Supreme

Cases (L&S ) 761, the Horr'ble Supreme Corrrt has

the f ollowirrg observatioris: -

Court

made

'a

t

"6. The last grievance, and it is of
some note, is that a benef iciars of tlre
Sctreme r''il1 r'eceive reimbursement onli- at ihe
rate apl.,roved bl' tbe CGHS, regardless of the
filc1. that in his particular town or cit1'
tl:ere ar€: orrly private hosp:.tals and no
go\-ernment trospi.t.al; *-trere is, thereforer no
opti.orr for hinr but to ent.er a pri.r'ate
Ir,rrsl,i t;.rl f<,r such treatmetrt. It is also
srrbmi tted that ttie approi-ed rates are not
r.ipdatetl b.r the CGIIS from time to time so tlia*.
rihat ther beneifi,:iarI receives by $ay of
reimbrrr'sement- oau i:e substantiall;,' less ttran
Ltre cost that tras acttrally- beerr incurred upon
hi.s hospitalisaiion. Whiie tlrere is, t^.'e

ttrinl,, rnerit irr the strbmission, it is not lor'
Lrs t.o tlictate wtrat shor.rld be done:. [r'e direct
that the l-inion of India siralI immerliatell'
.:()nsi,ler t-lris aspect. and give zrppropriaLe
rlirec:tions ttrereon. It wortid cIearIl' be
appropr lirt e f or .i t to npdate i ts approved
rates orr an anntral i)r, at least, biennial
bi.ts i'; . "
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15. If one has regard to the aibote, it is lrc

mor'e res iritegra that beneficiary of tlie Scheme

ir'respective whether the hospital is r'eccgnised or not

irr arl emergent sitrration j s errlitled to me e:'iperrsL.s

incurred in treaLmerrt- arrd tras t.o be reimbulsed as per

AI MS rates .

i6. The three Judges Bench of the Af,ex Court

in ttre case of State of Pun.iab & Ors. Vs. Ram

Lubhaya Bagna etc. etc. , JT 1998 ( 2 ) S.C. 136 has

held as follows:-

"6. This Cotrrt has tiine arrd again enphasise.d
to the Governnent and other authorities for
focussing giving priority to the health of its
c itizerr, rrhich not orrly makes one's life
rneaningful , improves one's efficiencl', btrt in
turn gir-es optimum output. Further to secure
trrroLect ion of one's Life is one <if the
folemost obl igation of the St.ate. It is riot
me:reIy' a right enshrirred trnder Article 2l but
arr obligaLiorl casL on the S,tate to 1,'ror-ide
ihis both urrder Article 2L antl under Article
1i of the Constitution. The oL,Iigatiorr
irrcludes improvement of publ ic health as its
pr imarl dutt . Learned courrsel for. the
appellant o Llie other hand does not deny such
tL right but urges that the same carr be placed
r^;ithin permissible limits by rules and
policies laid dowrr. Ttre right claimed may be
sacrosancL, which has to be given, but the
same can be put r"'ithirr reasonable Iimits,
under a policy which is framed after taking
into corrsider'ation variotrs factors. Thus ttre
ottly question is, uhether the rreri policy is
arbitrary, unreasonable violative of an1' law
or principle to be struck down. Of course it
lras to stand to the test of reasonableness and
not to erode or cr.trtail an)' of the
consti t.ut ional or Statutory right of any
employ'ee. If not, the claim cannot go be]-ond
the policl.

20. The right of the State to change its
policy from time to time, under the changing
circumstances is neither challenged rror could
i t be. Let us rrow examine this new policl .
Learned senior courrsel for the appellants
sttbrnits that €rs it gir-es freedonr of ctroice to
everJ prir-ate trospitul of tris own choice\n..
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anJrihere in the cottntrl'. The onll c)'og is
that the reimbursement nottld be to the level
of e-xpenditure as per rates which are f ised bl'
the Director, HeaIth and Famill- IieIfare,
Punjab for a similar package treatmetrt or'
arctual e:lperrditttre rihicher-er' i s Iess ' Such
raLe f or a part icttlar treatmetrt riill be

-irrcLucled irr tl're adr ice isstted bf Lhe
Di stric [/State ]ledica.l Board f or f i:;irrg ttris '
urrder the said pol-ic5 a conrmittee of Technical
Exper.ts is coirst ituted by the Director of
firral i ze the rates of various treatment
percliages antl sttch rate list shall be made
available to the offices of ttre Civi.I Surgeons
of the SLate. (.rnder this neh' poI ici-, it is
clear Lhat nolle has to wait in a qtleue. One
cirn alvaiI and go to arrl private irospital
anyr.'trere iri India. Hence the objection that,
er.Ln ttnder the neti policf in emergencl one has
to riait irr a gueue ars argued in Strri it Singh
case (supra) does not hold good."

26. lio State of an1 cottntrl can Lrave

unl imiteci resoLlrces to spend on alll' of its
project. That is !sh) it onJ-y appro\-e's its
projects Lo the exterrt it is feasible. Tlte
!r*o holds good for providing medical
facilities to its citizert including its
employ'ees. Pror isiorrs of faciliLies canrtot be
rrrrlinritecl . It liars to br,' to tlre e.':'tent firrartce
permit. If no scale or rate is fised therr in
(:ase prir.ate r:linics or hospitals irrcrease
tlre ir rate to e>lorbi tarrt scales, the State
slrould tre bourrd to reimbtrrse the same. Hetrce
we colne Lo the collclusion that principle of
fir.aLiorr <-,f rate atld scale ttrrder this Il€h
policy is justif ied and cannot tre hold to be
i'iola'-ive of Article 21 or -{rticle 2i of the
Constitution of Irrdia. "

17. If oIIe tras r:egard to the at.rove, being

welfare Iegis),atiorr, r.ight to iife is a recognised

f undamental right under .-\rtic le 21 of the Cons."iitttiorr

of India. T[e Co'''ernnlerlt servattL under$oin$ tleatmerrt

in a prir.aLe hospital carrnot be deprived of medical

reirrbursement, btrt it should be Ii.mi Ueti tci ttre

resour.ces atrcl f irrarrces of the State . Accordingll' ,

AIII{S r.at.es a1e ttre criterizr fol r'eimbrrrsitrg t}re

merl,ic;rl es.penses itlctlrred oli tlte l-rerrtment bf- t[e

empl<;1'eesj.t
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19. The main crtlx ls tl'rat medical

leimbulsement in tlte present OligincrL.\pplicatiol is

aclmissible as per AI IllS t'ates tshiclr .ranrrot be derried

to the iipplicant onl]- on the technical grotttid of

non-r'eferral .

19. l{otr'ble t'ligh

irr a recent judgment in

State of Harvana, 2001

follows: -

Purrj.lb and Har5ana

of Shakuntla Vs.

155, observed as

Cotrrt of

the case

(1).{TJ

-t

"9. In the given case, sar-ing the life of the
child u'€rs paramourrt f or tlre i. e. the petitioner
and she trad no optiorr but to get Lhe child in Lhe
first instance admitted in the Saserra Nursing Home,
Rewari but upon their advice, for performing the
operation, she had to weigh as to which institution
is better eqtripped for saving ttre Iife of ttre child
and as per' her statement, she had been adl'ised to
take tlre ctril d to Sir Ganga Ranr Hospi tal , liew
DeItri. Fortutratell , the child sur'\'ived rtiLtr
ef f orts of ttre Doctor and, of course I ttre credit
uerrt to the irrstittttiorr. )io doubt, the espenditttre
irrcurr'ed may be far more tharr what is prescr'ibed in
the Gor-ernmerrt Hospital or irr a recognized
hospi t al . The go\-ernmettt has recognized some of
Lhe hospitals arrd so f ar' as rates are coneerned,
for administrating nredical help thel', \:ar)'from one
irrstitution to the ottrer. The orrly measurin$ law
is that in case of gra\:e emergency rihich hospital
comes tci ttre nrirrd of the attendant and u'trictr
hospital is considered best for saving the life of
the patient. These decisiorts sometimes become
crr.rc jaI f or saving the life of an inriividuarl .

xlili:i).

1 1 . Be fore r.e part rvith tttis itrdgnrent , the
circrrmstarrces arrd the situatiorts faced riith bf' ttre
gor:ernmerrt and bf' lhe c it izens of this country, h'e

feel Lhat the State has also to looli at its
finances becattse whatever is earneC, it has to be
spent f or the berre f it of the so'. ere ign. Ttre
sovereigntl' lies and vests in the citizens cf this
countr'1' but the same has been diluted t<.i tlre e:;.tent
of orr(? divided br" 100 crores. Ily passage of time
it is beirrg diltrt ed e\:er]' daI', unless sonre nrethod
is adopted for slopping t-he dilution of Lhe same,
which obviousll Iies in the hands of the Parliament
rihich is House of Wisdom of the represetrtatives of
tlie sovereigrr. h'e must linon' o[lr needs,/resourcesV
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arnd the di.r.. d chi1d terkes Lirth another moutli oL,eng
t o dic ipate our t'.jsoLlrces. i.io dourlut , I i le is
precious but tliis pr'eciotrs Iife is also to 5e
looked af Ler irr a reasorrable, respectatr.te arrd
me LhodologicaJ. malrner. Wherr a child comes tre steps
in as a sovereign:rrrd lre e-\:pects nut crrl5' Lh..
parents to looli afterhiln/trer buL tlre State lras alsr,
to pl a] i t:; owrr part ber:arrse l-he errt i re i rrci.ime
earrred in ttre countr'1- is corrtrollable arrd
corrt.r'oll.ed l-'r" the State."

30. This furttrer srrbstantiates m]' corrcltrsi.orr.

It is l-r'ite 1 trat State act ion being model emplol er. tlrrd

this counlry is a welfare State shotrld be reasonatrle

:rnd should not either arbitrarl' or unf air'. Though the

equitl' cannot be the sole criteria bttt l'et e,1uitable

consideratiorr shculd hale application in tlre RuIe of

lari. The orrly recllrirement is that one nrtrst rrot come

riith urrclean harrds. In the irrstant case, plight of

Lhe appi icant is sel f esplanator]' . tl is only sorr uas

df i.ng errrd tlie referrerd hospital has sent back tlre

patietrt, to report bacl', orr availarbility of donor'.

Accordi rrgl] , on ar ai labi I ity of donor, irr v ieu of the

repute r:f the hospital for Kidrrel transpl.anLation at

Amritsar, the applicarrt lias corrstrained irr those

mitigating circrrmstances Lo ta}.e his son to that

hospiLaI. UItimarteII', human orgarl rias trarisplanLetl

f rcm a dortot' i.n acccrdancc: rrith the prov isions of the

Trarrsplarrt-ation Act ibid. It is also incumberrt as per

Rtrle 616 of tlre Indj.an Railrial- Establishmerrt,-'od,.: I

upon the resporrdents Lo har,e reimbursed the cost .-rf

medical aLterrdarrt or treaLmenl- of transplanLatiori.

The basic r'eqrri.l'ement of rnedical reirnburs€fierrt is

e:iperrdi Lrrre has t-o be irrcur'r'ed i rr merl ic.r1 tr'eatlnerrt .

The c<.rtrc: eg:t .of legal or illegal treatiiierrL is

illcgical. Tlre r'.,,rt lon;rI is t.h;rt the Lre.atnrerrt Lras

been terlierrr arrd t.lie expenses are irrcrrt'r'e,d rihicli is

a

t
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esLablislred frcm the essen+-ial certificate isstied b1'

the corrcerrred hospital. The rejection orr the grcurrd

that hospital is trot re(jognised shotis tlrat tlre

respondellt.s har-e rrij rc'spect to the hr.ttur.rtr conp.,rssion

and sre not conc€ r'lred r',ith the Iife of fami11' of tlie

erstrihile emplol'ee. This callotts aitittrde and

inaction act.uated nith arbitrariness resisted on tr5'per

Lechrrical cr,rnsider:ltion is not sttsLainable. This

a iolates Article 2t of the Constitution of India.

!1. In the' r'esuIL, for the foregoing reasorrs

O.\ is allowed. The imptrgned orders are quashed arnd

set aside. The respondents are directed Lo reimbttt'se

to the applicant medical expenses incurred orr the

treatment ,rf his son to the tttne of Rs.1 ,93,000/-.

This shall be done riithirr a period of tt'o months from

ttre daLe of receipt of a cop)'of Lhis order'. Ho'.;erer,

{f fr. request f or pa1'merrt of irrLerest is titrtrerl clottn.

)io costs.

S fr,i*
(SHANKER RAJU)

MEMBER (J)
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