
Central Administrative Tribunal 
Princioal Bench 

0..A.. No1931/2003 

New Delhi this the 13th day of November,, 2003 

Hon'ble Shri V.K.Majotra.. Vice-Chairman () 
Hon'ble Shri Shanker Raju., Member (3) 

Shri Rajan Sun, Q,,R(A) 
dditional Commissioner 

Central Excise & Customs. 
R./o 1, TypeV (old). 
Central Revenue Colony, 
Vani Vihar, Bhubaneshar, 
0nissa 751007. 

icol icant 
(By c.dvocate: Shri Prabh.iit Jauhar) 

Versius 

4 
1. Union of India, throuh 

SecretarY (Revenue), 
Department of Revenue. 
Ministry of Finance.. 
North Block, New Delhi-hO 002., 

2.. Chairman.. 
Central Board of Excise & Customs. 
Deartment of Revenue. 
Ministry of Finance. North Block, 
New Delhi-hO 002., 

3,. Shri V.P. Arora, 
Under Secretary (Ad-V). 
Deoartment of Revenue.. 
Ministry of Finance.. North Block., 
Ne Delhi-hO 002. 

-Respondents 
(By Advocate Shri Satyender Kumar, proxy for 

3hni R.V. Sinha) 

ORDER (Oral) 

Hon'ble Shri V.K. Majotra, Vice-Chairman () 

Apolicant has challened Annexure A-i dated 

9.. 4..2003 wherebv Central Board of Excise & Customs has 

initiated disciplinary proceedinqs aainst the 

aplicant under Rule 16(1)(b) of the CCS(CCA) Rules.. 

1965. 	It has been alleged in this Memorandum as 

foil os - 



$hri Raan Sun . wh:i le working as 
Assistant Collector (Redesicined as 
Assistant 	Commissioner) ., 	Customs 
(Review), Customs & Central Excise,. 
.3aiou r holdinci additional charcie of 
Assistant Collector of Customs, ICC), 
3aiour durinq the year 1993 failed to 
discharqe his duty with utmost devotion 
and diliqence and committed qross 
misconduct in as much as- 

That he while workinci as above,, has 
assessed the valuse of the exro.ont 
consicinment of reclaimed lube oil 
manufactured out of waste lube 0:1.1 
:imnoorted duty free presented by M/s 
Vibhuti ExDorts, Jair.ur under 3hiooinq 
Bill No. 	791 dated 26.11.93 and had 
oassed the order of Let Exoort' on 
this Shioinq Bill, Accordinqly, the 
cc'nsicinment under this Shiinci bill 
was sailed out.. Under this shiinq 
bill 840 barrels of reclaimed lube oil 
weicihinci 16800 Kqs, i.e., each barrel 
of 20 Kqs., were exoonted under his 
c:'rder, whereas each barrel to be 
exported was reciuired to he of 44 
British Gallons Caoacitv (Eciuivalent to 
200 Kqs, arrox.) as laid down in the 
terms and conditions of the resective 
advance licence No.1535025 dated 
26.02.93. The valuation of the 
consicinment so exoorted under this 
shiDIcinq bill was assessed by the said 
Shri Ra,')an 3uri as US $ 63000 
eciuivalerit to Indian Rs..19.,70.010/-
which is the cost of 840 barrels of 44 
British 	Gallons 	caoacity 	i.e. 
aoroximateiy 1.68.000 Kqs, (840 
barrels X 200 Kqs) and not of the 840 
barrels weighinci 16.800 Kci. which was 
actually exoorted. 

And he thereby violated Rule 3(1)(ii) & 
i: iii) of the Central Civil Servi'ces 
(Conduct) Rules, 1964"., 

2.. Aolicant has souqht civashinq of the 

imuqned Memorandum/charqe sheet with a direction to 

the resondents to qrant all conseciuential benefits.. 

3. Learned counsel of the aolicant contended 

that alicant had )oined Indian Customs & Central 

Excise Service Grouo-A on 7.9.1983. He was oromoted 



to the rank of Additional Commissioner on 6.6,2000 and 

is presently eli:ihle for consideration for promotion 

to the grade of Commissioner.. Customs and Central 

E:xcise, when resrondents have decided to initiate 

disciplinary Proceedinos aqainst the aoDlicant throuqh 

Anriexure A"l which jcre,judices his career proqression.. 

4. 	Learned counsel of the aDlicant raised 

the following contentions aqainst deiDartmental action 

aqainst the alicant:- 

1) While the incident relatinq to the 

charge occurred on 26..11..199& the 

imøuqned Memorandum has been issued 

after an inordinate delay of a decade,. 

Delay Per se is not bad but it has to be 

satisfactorily exolained.. Rewondents 

have not exolained the inordinate delay. 

Unexplained inordinate delay has 

reudiced the alicant.. oarticularlv 

when he is on the threshold of next: 

promotion to the grade of Commissioner.. 

The applicant had oassed the "Let 

ExDort Order" in his quasi judicial 

car,acitv and no charqe of any extraneous 

consideration and undue 'favour has been 

alleqed aqainst the alicant vide the 

imouqned Memorandum, 

The "Let Exoort Order" Passed by the 



ai)rlicant on 26.11.93 is subject to 

review .urIsdiction within one year from 

the oassinq of the same by the Collector 

(now Commissioner). As no review order 

had been Passed within the stilulated 

eriod of one year, it had attained 

f:inalitv and the same cannot be 

auestioned now by some other authority 

after a laiDse of 10 years. 

S. 	Learned counsel has relied on the 

fc'llowiriq in suort of his contentions stated above: 

P.V. Mahashabdey Vs. Delhi 
Develoøment Authority & Ors, 	103 
(2003) Delhi Law Times 88 decided on 
3,1.2003 by Delhi Hiqh Court. 

Suntex Private Limited Vs., 
Collector of Customs, Cochin 1987 
(XC2)GJX-0458'-TRIB) decided on May 14, 
1987 by CE'AT. South Regional Bench, 
Madras. 

3.. 	Z.B. Naarkar Vs.. Union of India 
and others (1999) 7 SOC 409. 

4. 	Union of India Vs. Dolly Saxena, 
CWP No.2710/2000 decided by Delhi Hiqh 
Court on 30,7.2001. 

S. Collector of Customs Vs. ft/s.. 
Shili Exrort, 2000 (115) ELT A219. 

6. 	State of A.P. Vs. 	N.Radhakishan 
1998 (4) SOC 154. 

7, Parker Leather Export Co. Vs. 
Collector 1986(XC2) GJX-0458--TRIB.. 

6.. 	0osinq the contentions of the learned 

counsel of apDlicant.. learned counsel for respondents 

submitted that the DA is premature inasmuch as the 



applicant 	has 	challened the charae 
sheet issued in 

accordance 	with 	relevant rules and instructions 
and 

settled 	law.. 	He then stated in respect of delay 
in 

:isuinc.1 	the imouned Memorandum after 10 years of the 

occurrence 	that the misconduct of the applicant came 

to 	the 	notice 	of the respondents 	throuqh 	CBI who 

submitted 	its 	report 	and 	recommendations cri 

10102001 	The 	case 	was 	referred 	to 	CVC for 

mandatory 	advice 	who 	advised 	on 	612003 for 

initiation 	of 	minor penalty proceediri5 aqainst 
the 

applicant among other officers 	As such 	he ccintended 

that the delaY has not been undue 

7. 	Learned counsel of the respondents next 

pleaded that the Let Export Order is not a quasi 

judicial order. 	The Shippin1 Bill was filed by the 

party before the Inspector of Customs who after 

satisfying himself with the goods declared in shippin 

b:ill forwarded the same to his superior officer. The 

inspector is not the authority to appraise the value.. 

The value was supposed to be appraised by Appraiser 

but the applicant in the present case~ in the absence 

of AppraiSer appraised the value 	He was qu.iltv of 

qross neqliceflce and recklesSfleSs 

8. As reqards the claim of the applicant that 

assessment made by him had become final 	learned 

counsel of the respondents stated that after the DRI 

booked a case and started enouirY the party deposited 

the amount of duty evaded 	This proves that the party 

tried to evade duty throuqh fraudulent export 	ari::i 
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once cauqht, tried to undo it by desooitinp the duty.. 

ccordinq to the learred counsel, this also OrOVeS 

that the assessment did not reach finality. 

Learned counsel of the restondents in 

:siJ)ort of his contentions relied on the falloinq:- 

1,. FCI & Ors. Vs. V.P. Bhatia., 1998 
(9) Soc 131,, 

	

2.. 	Additional Suødt. of Police Vs. 
.3.. Natrajan, 1998 (9) 3T-254. 

	

3. 	S.C. Chadha Vs. Union of India & 
Ors. 2002(61) DR3 845-(DB) 

4, U.O.I. Vs. Uøender Singh, 
JT-1994(1) SC 658. 

	

5.. 	U.O.I. & Ors. Vs. A.N. Saxena, 
(1992 )3--SCC-124. 

	

- 6,. 	U..0.I.. 	& Ors. 	Vs. 	K.K. 	Dhavan, 
(1993)2 SOC 56,. 

We have carefully considered the rival 

contentions of learned counsel of both sides. 

As reqards the issue of delay in issuinq 

the imuqned memorandum, there is no denyinq the fact 

by the resondents that while the occurrence forminq 

the basis for the charges aqainst the alicant 

related to 1993. the charge sheet has been issued 

after a period of 10 years. Thus, the burden is on 

the rewondents to exlain the inordinate delay caused 

in issuinq the impugned memorandum to the alicant.. 

We are concious that delay per se does not vitiate the 

discthlinary Proceedings. It is only when the same is 

inordinate and uriexolained that causes (Dreiudice to 

the alicant. The applicant faces lot of difficulty 



in 	defendinci a charcie iertaininci to an occurrence of 

a decade acio. The ADex court has held in State of 

A..P.. Vs. N. Radhakishan 1998 (4) SCC 154 that delay 

causes Prejudice unless it is shown that delay is 

attributable to the deiinauent or oroer exolanation 

for delay has not come forth. In the oresent case., 

accordnq to resDondents the misconduct of the 

aoolicant came to the notice of the CBI six years 

after the event. The CBI took two years thereafter to 

FM 

	

	submit its report and aart from the time taken by the 

Deartment, the Chief Viqilance Commissioner also took 

one year s's time to make its recommendations.. 

Resoondents have not at all established that the delay 

was attributable to the delinciuent.. Whereas the 

review of an assessment is Permissible within one year 

in terms of Section-129 ([)) of the Customs Act. 1962,, 

the same was not done within the stioulated Period. 

The exlanation rendered on behalf of the resDorldents 

for delay is not at all satisfactorv 	Unexolained 

delay of about 10 years establishes that the 

resoridents have not acted with due desatch but 

allowed the matter to lanquish as they have,. Such a 

delay is not only inordinate but also culiable.. It is 

inexcuseable and borders on beinci mala fide in law.. 

These observations are suorted by the ratio in the 

case of P.V.Mahashabdev(supra). The facts of the 

case of FCI (sura' are distinquishable.. The ratio 

thereof is not alicable to the present case.. 	In 

that case while the event related to 1986 the orocess 

had been completed by CBI, CVC and the Government 

within a period of four years and the charqe sheet was 
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j:ued to the delinguent erriplovees. In that case 69 

documents and 
44 witnesses were involved. 	In the 

present case 	much longer period has been taken by 

respondents in reaching the stage of issuing the 

charge sheet while the alleged misconduct does not 

involve a large number of documents and witnesses and 

the delay has not been attributed to the delinuent.. 

Respondents cannot derive any benefit from this case. 

In the case of Additional Superintendent of Police and 

another Vs. 	T. 	Natara.ian.. it was held that mere 

delay in initiating proceedings would not vitiate the 

enjiry unless the delay results in prejudice to the 

delinuent officer. In the present case, while 

inordinate unexplained delay not attributed to the 

applicant has been caused by the respondents 

themselves., at a juncture when the applicant is about 

to be considered for promotion., the delay is certainly 

causing prejudice to the applicant.. This case too is 

easily distinguishable.. In the case of S.C. 	Chadha 

(supra) 	delay had been explained and justified. 	In 

the present case, delay has gone unexplained and 

become fatal at the present juncture of applicants 

career. 

12. 	From the above discussion~ on the issue 

of delay we find that respondents have not been able 

to explain satisfactorily the delay of 10 years in 

initiating the disciplinary proceedings against 

applicant. 	This delay is not attributable to the 

applicant and has certainly prejudiced the applicant:. 

The rulings cited on behalf of the respondents do not 

ii! 

in 



lend enoucih support to the contentions of the 

respondents.. 

13. So far as the contention raised on behalf 

of the applicant that the applicant had made the Let 

Export Order 	on 26.11,1993 in his quasi :judicial 

caoacity, the respondents have denied that the said 

order was passed in his quasi judicial caacitv.. 	In 

this connection., learned counsel of applicant has 

relied on the case of Parkar Leather Export Co(supra) 

and Suntex Private Limited (suora). Learned counsel 

of the applicant stated that applicant had passed the 

order in question in the exercise of his powers 

conferred under Section 47/51 of the Customs Act. It 

was held in the case of Parkar Leather Export (sura) 

that while Collector of Customs can review the order, 

the order passed by the proper officer in exercise of 

powers under the Act is an order adjudication. 

Therefore, the Let Export Order given by the proper 

officer is in exercise of a uasi'-iudicial oower in 

adjudication by a proper officer and interferred with 

the Collector of Customs only in terms Section 129(2' 

of the 	ct. In the case of Suntex Private Limited 

(supra) two imported cons:inments of fabrics under an 

imort licence were duly assessed by the customs 

authorities. 	It was held that orders passed in terms 

of Section 47 of the Act are orders of adjudication in 

law which can be modified or revised only in a manner 

known to law. It was held to be the only course open 

in terms of Section 1290 of the Act. 	This legal 

position was held to be no 1.oner res intera.. In the 
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case of Nagarkar (supraL it was held that unless the 

wronq interpretation of law is deliberate and actuated 

by mala tide, it cannot be a qround for misconduct 

In the case of Doll Saxena (suora) it. was held that 

mere charge of neqlience or recklessness acainst an 

officer passing an adjudicatory order in exercise of 

guasi judicial functions without any further charge of 

extraneous consideration cannot justify the initiation 

f disciplinary proceedings.. Respondents have relied 

upon A..N.. Saxena (suora) to state that disciplinary 

proceedings can be initiated against an Income Tax 

officer in terms of the charges.. In that case the 

deiinauent had ailoed an officer to retire 

voluntarilY under Fundamental Ru1e56(K) though a 

disciplinary enguirv pertaining to serious charges was 

pending against him. In that case it was held that 

Ahere the actions of such an officer indicate 

culpabilitY namely, a desire to oblige himself or 

unduly favour one of the parties or an improper motive 

there is no reason why disciplinary action should not 

be taken. 	In the case of K.K. 	Ohawan too,, the 

charge in guestion was complet;iofl of incorrie tax 

assessments in irregular and hasty manner with a vie' 

to confer undue favour upon assessees without 

maintaining absolute integrity and devotion to duty.. 

The respondents shall not be able to derive any 

support from these citations as disciplinary 

proceedings can be initiated against judicial/aUasi 

judicial functions only if the actions of the 

concerned indicate any mala tide action or passing of 

undue favour to others.. In the present case, there is 



no whiser about any extraneous consideration or mala 

fides against the applicant. The cases of Nagarkar 

and Doll Saxena (supra). support the case of the 

applicant who had exercised guasi judicial functions 

and no charge of extraneous consideration or mala fide 

has been level].ed against him by the respondents. In 

this view, applicant who is a civasi .udicial authority 

in terms of rulings in the Parkar Leather Export and 

Suntex Private Limited (supra)., could not have been 

proceeded against in disciplinary proceedings in the 

absence of any mala fide intentions or passing of 

undue favours to others.. 

14.. 	It has been stated on behalf of the 

applicant that the Let Export 0rder in question had 

attained finality and the same had not been reviewed 

within the stipulated period of one year.. 	The 

applicant had passed these orders under Section-47/51 

of the Customs Act. These orders are reviewabie under 

NO 
	 Section-1290) within a period of one year.. 	The 

contention out forward on behalf of the applicant is 

that as the assessment made by the applicant had not 

been reviewed within the stipulated period, the 

assessment had attained finality. The decision of the 

Apex Court in Collector of Customs Vs.. 	MIS Shilpi 

Export, 2000 (115) ELT A219 supports this contention.. 

The orders passed by the applicant could be interfered 

with the Collector of Customs only in terms of 

Section-1290')(2) of the Act.. As stated above, no 

mala fides or passing of undue favours to the party 

concerned have been attributed to the applicant,. 	It 
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has also been admitted by the resoondents that the 

concerned oarty had deosited the amount of duty which 

was allegedly evaded. It cannnot be infered from this 

that the assessment had been made wrongly and had not 

reached finality. 

On behalf of the respondents reference 

has been made to the cases of Upender Sinqh (sura) in 

which it was held that disciplinary action can be 

taken in certain cases. On examination, we find that 

the present case does not fall in any of those 

categories.. 

In the facts and circusmstances of the 

case as discussed above, here is a case in which 

respondents had no good grounds to initiate 

disciplinary proccedinqs against the applicant after' 

an inordinate delay of 10 years after the occurrence. 

ccordingly, the OA is allowed and the impugned 

Memorandum dated 9..4..2003 is guashed and set aside 

with all cosnseguential benefits in accordance with 

law, rules and instructions.. 

(Shanker Raiu) 	 (V..K. tla.jotra) 
Member (3) 	 Vice-Chairman () 

cc.. 




